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Printed By BEACH & BARNARD, 14 South Clark St,

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

DAVID 8§, HAMMOND, Sheriff of ook County,
Plaintiff in Error,

vs. : Error 10 Coox Coun-
ty Crrourr Courr.
The People of the State of Illinois on the Relation of
PAUL OELLA,
Defendant in Error.

ABSTRACT OF RECORD.

Rec.p. 1  Petition by the relator for a writ of habeas corpus; showing that
he was arrested on the 12th of March, 1863, by a constable, and put in
2 the jail of Cook county, in the custody of detendant below. That the
imprisonment was under a ca. sa. issued by a Justice of the Peace,
against one Powell. That relator cannot read or write English, and
knows nothing of the contents of the writ, except as he is informed by
others, he being an Italian; but is informed that the c. sa. is not against
him, and does not warrant his arrest. but was issued upon a judgment

against one Powell.
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10, 11.

12

—~
(]
~

That he was not present when the judgment was rendered, and was
not a party thereto, and Dbelieves that he is in no manner affected there-
by. That he has always been known by his true name, Paul Cella.

Copy of ca. sa. upon a judgment in an action of Zrover and Conver-
sion, in favor of Peter Corbin, and against Powell.

Writ of habeas corpus.

Return of defendant below thereon that he holds the relator by virtue

of the said ca. sa.

Copy of ca. sa. again.

MDecision of the court reciting that it appears that the relator is
held in custody by defendant below by virtue of an execution issued by
a Justice of the Peace against the body of Powell upon a judgment re-
covered against Powell by Peter Corbin, in a suit wherein the summons
was issued against Powell. That the relator’s name is Paul Cella;
that he has never been known or called by the name of Powell ; that no
appearance was made by him in said suit affer the service of summons
upon kim, and that said judgment was rendered by default; therefore
discharging relator from custody, and adjudging the costs against de-
fendant below.

Bill of Exceptions by defendant below, containing the evi-
dence.

12,18,14 1st. That relator’s name is Paul Cella, and he was never known

15

or called by any other, and knows but little English ; that he has lived
in Chicago many years, and his name could be readily ascertained by
any body.

2d. Testimony of Daniel W. Corbin, that he was the agent of said
Peter Corbin in said writ of capias ad satisfaciendum mentioned ; that
said Peter Corbin was a non-resident of this State; that he (witness),
knew the relator by sight, but did not know his name ; that said Peter
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'
Corbin having, as witness believed, a cause of action in trover against
the relator, witness had a conversation with the relator before any suit
was commenced against him as to said cause of action; and in said con-
versation witness asked the relator his name, but the relator would not
tell him what it was ; that the relator spoke good English ; that witness
afterwards commenced a suit in favor of Peter Corbin, against the rela-
tor, by the name of Powell, before Justice D’Wolf, and at the time and
place relator was present, but did not appear in said suit, and the wit-
ness caused said suit to be dismissed at the costs of said Peter Corbin, as
he had not filed security for costs thercon ; that witness then and there
asked relator what his name was, but relator would not tell him, and the
witness then commenced another suit in favor ot Peter Corbin, before
said Justice, against the relator, by the name of PPowell, in which suit
the judgment was obtained upon which said ca. sa. was issued ; that the
relator was the person he intended to sue.

Also, testimony of William M. Douglass; that he was the constable
who served the summons on the relator in the last mentioned suit, as
well as in the suit which was dismissed ; that the relator was the person
upon whom he intended to and did serve the summons.

-

Also, the docket of the Justice, and the original summons, and securi-
ty for costs, showing a summons and service thereon upon Powell, in a
suit of’ Peter Corbin vs. Powell, and a judgment thereon by default, con-
forming with the recitals in said ca. sa. in favor of Peter Corbin against
Powell.

This was all the testimony.

Exception to the decision of the court discharging relator from
custody.

ERRORS ASSIGNED.

1. That the Court erred in discharging relator from custody.

2. That the Court erred in adjudging costs against defendant below.
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POINTS FOR PLAINTIFF IN ERROR.

The summons having been served upon the relator, and he being the
person intended, the misnomer was matter in abatement only, and the
validity of the judgment is not affected thereby.

Guinard vs. Heysinger, 15 1l1., 288, is in point. In the court below, it
was doubted whether it sufficiently appeared, from the report, that the
judgment there in controversy was by default. But we now have a cer-
tified copy of the replications then before the court, which we file with
the record in these two cases, which replications are as follows:

“« GUINARD,
8. Debt.
«HEYSINGER, &c.
«“ And the said plaintift says that, his said writ, by
“ reason of any thing by the said defendant, in his said plea alleged,
« ought not to be quashed because he says that the said defendant is the
“ same person against whom the said plaintiff recovered the said judg-
« ment on the said declaration mentioned by the name of Barent IIy-
“ginger, and not another and different person ; and this he is ready to
« verify, wherefore he prays judgment that the said defendant may an-
“ swer over.
“SAME, }
vs.

«SAME.

¢« And the said plaintift, for further replication to the said plea
« of the said defendant by leave, &c., says that the said defendant ought
“not to be admitted or received to plead the plea by him above pleaded,
«hecause he says that the summons and copy of the declaration in the
« gaid record set forth were duly delivered to and scrved upon the said
« defendant by the name of Barent Hysinger, as is therein recited and
«get forth, and that the said plaintiff’ thercupon, by the consideration of
«the said Supreme Court of the State of New York, in the city and
« county of Albany, in the third judicial district of said State, recovered
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“ against the said defendant the said judgment in the said declaration
“mentioned, and this he is ready to verify by the record, &ec., where-
‘“fore,” &ec.

Certified by Wm. A. Turney, Clerk, with seal of the Court, March
23, 1863.

Certainly a judgment by default is to be intended from this last repli-
cation, as the pleading will be construed most strongly against the
pleader.

By suffering the judgment to pass against him by the wrong name,
the relator is estopped from availing himself of the misnomer.
Conclusion of opinion 15 Ill. 289.

All the cases which have been beretofore cited by the relator’s coun-
sel were cases of' mesne, not final process, except the case in 6 Cowen.
And though the court there say that they see no distinction between
mesne and final processes, yet the case called for no remark on that
point, as the process before them was an attachment for contempt, which
varied in name from the order adjudging the party guilty of a contempt;
so there was a clear departure in the process from the authority under
which it was issued. While in Zeeves vs. Slater, 7 B. & C. 486, (14 E.
C. L. R. 220), the court fully recognizes and declarcs such a distinetion in
a case which did call for remark on the point.

The name by which the relator was sued might be a surname as well
as any other; and there is no law requiring any person to have two
names, or a baptismal name, or to be baptized at all, and in fact a large
portion of people never are baptized in this country ; so that the name
by which the relator was sued, might, for any law or binding usage to
the contrary, have been his only and true name. If he had, from the
time he settled in Chicago, called himself by that name only, the courts
would never require him to affix another to either end of it.

In Nelson vs. Highland, 18 Cal. R. 74, where one of the plaintiffs was
described as Doble; on demurrer the court say, “ We cannot judicially
know that one of the plaintifts had either a Christian or heathen name.”
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Smith vs. Bowker, 1 Mass. R. 76, is also in peint, though that was a
question of wrong addition instead of name: and the court, in 6 Cowen,
are mistaken when they say that the party had appeared and waived
an objection ; for, as will be seen by the report, “no person appearing
to answer,” the plaintiff «was regularly called and defaulted.” And as
the court say in that case, so in this: “There is neither law nor honesty
in this method of proceeding.

The relator was twice summoned by the same name, and on the first
occasion attended at the time and place to which he was summoned.

Twice he refused to tell his name, (page 15 of the record).

In his petition for the writ of habeas corpus, he does not pretend that
the judgment is unjust, or that he did not have due notice of the suit,
but enly alleges that “he was not present at the time of the rendition
of the judgment.” (Page 3 of the record).

In Chitty P1. 245, it is said: “Though the plaintff appeared jfor and
declayed against the defendant in the wrong name, as mentioned in the
writ, that would warrant him, in proceeding to judgment and execution,
it he omitted to object to the irregularity in duc time.”

Citing snter alia, 6 Taunton, 115, (1 E.C. L. R. 534), Smith vs. Pat-
ten, q. v. See, also, Oakley vs. Giles, 3 East. 167.

BAILEY, GARY & WILLIAMS,
Attorneys for Plaintiff in Error.
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