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SUPREME COURT.

°

Appeal from the

FTRANK PARMELEE,
Cook County Court of Common Pleas.

1
LIBEERTY BIGELOW,
DAVID A. GAGE &
WALTER S. JOHNSTON, + MEcuanics’ Liex.
J

VS.
JOSEPH W, HAMBLETON & Abstract of Record,

DANIEL GOODMAN.

This suit was commenced by filing a petition, to April tcem, A. D. 1857, of
the Cook county Circuit Court, for the enforcement of a Mechavies Lien, under the
statute. At the Juue special term of the Circuit Conrt, the said cause was trans-
ferved to the Cook county Court of Common Pleas. And the petition, answer
and other papers in the case duly filed in suid Court of Common Pleas. The said

petition is as follows:

STATE OF ILLINOIS, S
CCOK COUNTY.

To the Honorable George Manierre, Judge of the Circuit Court of Cook Co.:

The petition of Joseph W. Hambleton and Daniel Goodman respectfully shows
unto your honor, that your petitioners are masons by trade and are partners doing
businessin the city of Chicago, in said county under the name of ambleton and

Goodman.

That Fravklin Parmelee, Liberty Bigelow, David A. Gage and Walter S. John-
son, on and before the 27th day of May 1856, possessed and occupied a certain
parcel of land situate in Chicago aforesaid, and described as follows, to wit:
Bounded on the North by Randolph street, on the West by State street, on the
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South by the brick barn of Frank Parmelee & Co., and by the lot lying next south
of said barn, and on the east by said barn and by an alley, being about one hun.
dred aud twenty-four feet on State street, by about one hundred ond fifty-one feet
on Randolpb street. Which lands were and are held by them,under and by virtue
of certain leases before them made by the owners of the above described premises
fora long term of years. Which term will not expire for a number of years yet to
come. That on or about the said 27th day of May, the said Parmelee, Bigelow,
Gage and Johnson by their company name of “ Frank Parmelee & Co.” made and

_entered into a contract in writing with your petitioners of which contract the fol-

lowing is a copy, viz..

These articles of agreement made and entered into this 27th day of May, A.
D., 1856, between Hambleton and Goodman of the first part, building contractors
of the city of Chieago, and Frank Parmelee & Co., of the sume place of the second

part witnesseth,

That the said Hambleton & Goodman or exccutor’s administrators aud assigns,
for and in consideration of the payments hercinafter to be made to them by the
said F. Parmelee & Co,, or their legal representatives, do on their part contract
and agree to build fiuish and complete in a careful, skiliful and workmanlike man-
ner, to the full and complete satisfaction of Wi W. Boyington or assistant super”
intendent, and by and at the times mentioned in the foregoing specilications, the
masons and stonework of a five story block and basement of stores and offices, that
is to be erected on the corner of Randolph and State, as aforesaid, so as fully to
carry out the designs of said work as it is set forth in the foregoing specifications
and the plans and drawings therein especially refered to. Said specifications and

plans and drawings, being hereby declared part and paicel of this contract.

And the said Frank Parmelee & Co., or their executors administrators or
assigns, for and in consideration of the said Hambleton & Goodman doth fally and
faithfully executing the aforesaid work, so as to fully carry out the design for the
same, as set forth by the specifications. And accordingly to the true spirit,
meaning and intent thercof, and to the full aud complete satisfaction of Wm, W.

e e

B e et
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Boyington, or his assistant superintendent as aforesaid, and at the times mentioned
in the foregoing specificatious doth hereby agree to pay the said

the sum of Twenty Thousand Three Hundred and
seventy-four dollars $20,374 in the manner following viz.: As the work progresses,
the superintendent is to make out estimates from time to time, of the work and
material in-wrought into the building and upon presentation of a certificate from
said superintendent of cighty-five per cent on said estimate. The said Frank
Parmelce & Co., or their legal representatives are to pay the amount from time to
time, und the balance fifteen per cent is to be paid together with any other balance
that may be due to said Hambleton & Goodmau, upon the completion of the con_
tract as aforesaid, provided the said superintendent shall certify in writing that they
are entitled thereto.

In Witness whereof, the parties hereto have set their hands the day and year
above written. (Signed)

HAMBLETON & GOODMAN.
FRANK PARMELEE & Co.

That specifications mentioned in the said contract is hereto annexed and
marked schedule &, and is made a part of this petition, excepting, however,
that the words in said specifications contained under the head of * damages” and
relating to unavoidable delays, were added some few days after the said 27th day of
May, with the consent und by the directions of the parties to such contracts and

for the purpose of making such addition a part of such contract.

And your petitioners farther show that the premises first above described, and
which are hercinbefore stated to have been possessed and occupied by the said
Parmelee, Bigelow, Gage and Jobnson arc the same premises referred to, in the
said contract and specifications and are the same lands and premises upon which

your petitioners performed the work, farnished the materials and put up the build.
ings as hereinafter stated.

And your petitioners further show that immediately after making such contract
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they proceeded to the performance of the same, on their part, and did all the work
and furnished all the materials to he by them done and furvished aceording to the
provisions of such contract, and would have completed the work and the several
parts thereof within the times specifieil in such contract if they had not been pre-
vented by causes of delay that were unavoidable on their part, and if they had not
been delayed said Frank Parmelee & Co. And if they had mnot been obliged to
wait for certain iron work and castings which were to be furnished and which were
finally farnisked by the same Frank Parmelee & Co. That your petitioners were
obliged to wait for lintels to be placed over the iron colnmns, and for the iron
window caps and sills, and for the stone sills of the south tower, and for the carpen-
ter work to be done, and for the building to be shut up and warmed so that the
plastering would dry.

Your petitioners further show unto your honor, that by reason of the neglect
of the said Frank Parmelce & Co, in the particulars above mentioned and by
reason of the said delay consequent thercupon your petitioners were put to great
expense and suffered great loss and damage, masmuch as they could not keep their
men at work to advantage, and the men were frequently idle for want of work, and
your petitioners were obliged from time to time to discharge their men and then
to hire again at higher wages, and were obliged to complete the job when the days
were short, and during the cold weather of the fall and winter, when it necessarily
cost them o much lurger sum, than it would if they could have done sach work at
the time contemplated when such coufract was made.  Which loss and
damoge so sustained by your petitioners fo the sum of Ten Thous-
and Dollars, besides the sum $86,02, a claim for money paid as hercinafter mentioned.
That your petitioners frequently complained to the said Frank Parmelee & Co.,
and to their architect and agent, the said Boyington of cach delay and notified them

of the damage which your petitioners were sustaining in consequence thereof.

Your petitioners farther show unto your honor that at the request of the said
Frank Parmelee & Co. and under the dircction of the said superintendent they
furnished materials and performed work in addition to that which was specified in
the contract, of the value of Five Hundred Dollars or thereabouts.

Your petitioners further show that they made an agreement with one Willinm

—_——
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Ford by the terms of which agreement he was to lay up the front wall of the

building, and he employed a sufficieat number of competent workmen and would

have completed his job in the mouth of August if he had not been delayed through
the default of the said Frank Parmelee & Co., in the particulars above mentioned,
That his men were frequently without work, and he was on several oceasions obliged
to dismiss o number of them while waiting for said iron work. That finally the
said Frank Parmelee & Co. either personally or by their said architect requested
that the said Ford should retain his workmen and promised to pay their wages for
such time as they should thereafter remain idle for want of irou work so to be fur-
nished by the said Frank Parmelee & Co. That pursuant to such request, the
masons and laborers were detained and paid by said Kord, aud your petitioners for
time that they were idle from the 22ud to the 96th of September the sum af eighty

six dollars and sixty two cents.

And your petitioners further show unto your hionor, that your petitioners having
ta length fully comp'eted their job, and baving faithfully kept and performed the
said contract, on their part, did, on or ubout the 1st doy of March Jast past, present
to the architect and superintendent, the said Wm. W, Boyington, their account and
claim for the extra work and materials, which they liad so done and furnished, as
above mentioned, which account also included the items of the said cluim of $86 12-
100, being for money paid at the request of said Frank Parmelee & Co,, as above
state]. That your petitioners and the said -Boyington looked over such account, and
made divers corrections iz the same, and mutually agreed that the amount due thereon
unto your petitioners, for such extra work and materials, was the sum of $497, and
that the said sum of $86 12-100, was also justly due to your petitioners. That there.
upon yuur petitioners applied to the said Boyington to give them a final certificate
for the balance due them, of the price mentioned in said contract, and also for the

amount due for such extra work and materials, for said money paid.

And your petitioners further show that on the.9th day of March last past the
said Boyington delivered unto your petitioners o certificate of which the following

is a copy, Viz.:

Chicago, March 9th, 1851.

I hereby certify thatI have cnrefully'exnmined all the variatious from the

i
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‘contract by which Messrs. Hambleton & Goodman, on the 27th day of May, A. D.
1851, agreed to the masonry and stove work, and furnish materials for a block of
stores and offices situated on the corner of State and Randolph streets for Messrs,
T. Parmelee & Co. I find that Messrs. Hambleton & Goodman are entitled to an

allowance of four hundred and ninety-seven dollars

- for varions extra WOrK &C..vvv v ivmcreeareenrennnnoroonnnns $497,00
Amount of contract,...........ccc... s ae e e E e $2058114:00
$20,8'71,00

Messrs. Hambleton & Goodman are also deficient in point
of not fulfilling contract and work charged, making some
parts less than was called for in the coutract, viz.:

For brick work and plastering omitted,........... SR i R, $1,874
« brick arch side Walks,....voveeeerreeerenereneanes cmmennns $500,00
“ twenty days delay in finishing the building as provided

T (I LTS 0.0 56 0 i 5 A D B G 00 D0 O L e $200,000 2,568 T4

$18,302,26

Payments as per certificate from time to time,................ $15,885,00

$2,417,35

Wi. W. BOYINGTON,
Superintendent.

Your petitioners further show that they at once appealed from the decision of
the said Boyington, as will appear from the fcllowing notice which they served upon
the said Frank Parmelee & Co., and upon the said Boyington on the 12th day of
March.

G ENTLEMEN,

Having fully performed on our part the contract entered into on the 27th day
of March, 1856, with Frank Parmelee & Co., we applied to Wm. W. Boyington
the superintendent, for a final certificate for the balance due us. On the 9th day
of March instant, hedelivered to us a certificate in which he among other things
professes to decide and certify that we are deficient in point of not fulfilling con-

tract and work charged. Making some parts less than was called for in the con-
tract, to wit,

For brick arch side Walks,.. .. ccvvuvuvrvrerineneinenss $500,00
: i
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Twenty day’s (lelnsv in finishing the building as provided
0 COMPACE, wcceeveveuronnneoanneencnesaneraanceronneanns $2000,00
Thereby leaving the balance due us only,..........ooovee ver. .. 52,417,27

We claim that whatever damage or loss may have been sustained in relation
to the brick arch side walks, resulted from a defective design furnished by said
superintendent and that whatever delay there was in finishing the building was

unavoidable on our part and was caused by you or by some of you.

You will please take notice that we hereby protest, arainét the above men-
tioned decision of the said superintendent, and as provided for in said contract
appeal from such decision to an arbitration to be chosen indifferently. And we
propose as arbitrators the following named persons, to wit, Thomas Wilner, Levi
H. Waterhouse and William H. Carter, each of whom is, as we believe disinter-
ested, and fully competent to act as such arbitrator. It you are willing to submit
to such arbitration please notify us or our attorneys, hereinafter named, of such
willingness without delay, so that we may if possible agree with you upon the per-
sons to act as arbitrators. Our uttorneys above referred to are Messrs. Goodrich,
Farwell and Smith, whose office is 47 Clark street. If you do not on or before
the 16th instant, notify us or our attorneys of your willingness to submit to such
arbitration. We shall conclude that you refuse to arbitrate, and we shall be com.

pelled to commeuce sult to enforce our claim against suid Frank Parmelee & Co.

Dated March 11th, 1857.
Very respectfully yours,
HAMBLETON & GOODMAN.
To Messrs. Frank Parmelee & Cb., Mr. Wm. W. Boyington.

Your petitioners further show that after such certificate was given by said
Boyington as aforesaid, they called on him ard inquired of him why he had neg-
lected to include in said certificate the said sum of $86,62, and he admitted that it
was oniitted by mistake, and then gave them n separate certificate for that amount,

which amount the said Frank Parmelee & Co. afterwards paid to your petitioners.

Your petitioners further show that it is Zrue as was in said notice stated, that
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whatever damage or loss was sustained in relation to the *brick arch side walks”
resulttd from a defective design furnished by said Boyington and that the work
done by your petitioners was done well and in strict compliance with the contract,
and according to the designs furnished, that the said brick and side walks were
nearly completed, when they gave way, and it was evident that arches built
according to such design would not be sufficient, and your petitioners were directed
1ot to complete them but were told that they must remove the materials provided
and used for such arches, which instructions by said Boyington your petitioners
followed.

Your petitioners further show that although the said Frank Parmelee & Co,,
after receiving such notice at first consented to such arbitration, and agreed with
your petitioners upon persons to act as arbitrators, yet the said Frank Parmelee &
Co. finally concluded not to submit to such arbitration. That on the 25th day of
March the said Parmelee called at the office of the said attorneys and informed them
that the persons whom they had named were not willing to act, that they (the said
Frank Parmelee & Co. meaning,) had not been able to find suitable men who would
act as arbitrators in the matter, that they had concluded not to try any farther, and
that they had rather leave the matter to the decision of twelve men, than to any
three men they would be able to get. Your petitioners therefore claim’ that the
said Frank Parmelee & Co., are justly indebted to your petitioners as following, viz.

The balance of the price mentioned in the contract after
deducting all payments and also deducting the said sum

of $18,74 for brick work and plastering omitted aund also
allowing for the materials tuken from the brick arch side
walks, and for the value of the work remaining to be done
on the said side-walks, when your petitioners were instructed

not to complete them. o __...ioaciiie e o2 5150 $4,260,26
For extra work and materials, - ccc e coecccac i accccane oaoo ...-407,00
For dumages sustained through the default of said Frank

Parmelee & Co. above set forth,. ... ccoccceeeiitcocceeanae...2000,00
Motal i on 0 A 5 A O O AL O A QA0 OO0 SO $6,75"7,26

Your petitioners further show that as they are advised and verily believe they have
o lien upon the said land and upon the leasehold interest of the said Frank Parme-
les & Co. in and to said land, and upon the said building for the sum so due them as
aforesaid. And they ask the aid of this honorable court in the premises, and pray
that such lien may be euforced, and that o judgment or decree may be made direct-

&
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ing the sale of said leasehold interest and of said buildings, and of all the right,
title, and interest of the said Parmelee, Bigelow, Gage and Johnson, in or to the
said land or buildings, to pay the sum due to your petitioners as aforesaid, and
that such other further, or different order or decree may be made in the premises as

to your honor shall seem meet, and as shall be agreeable to equity.

Your petitioners farther pray that a summons may issue from this court
directed to the sheriff of Cook county, to summon the said Franklin Parmelee,
Liberty Bigelow, David A. Gage and %alter S. Johnson, returnable to the next

term of this court to cause them to appear and answer this petition.

DANIEL GOODMAN,
JOSEPH W. HAMBLETON.

GOODRICH, FARWELL & SMITH, Solicitérs for Petilioners.

STATE OF ILLINOIS, e
COOK COUNTY, )

The above named Joseph W. Iambleton and Daniel Goodman being severally
duly affirmed, each for himself doth say that he has heard read the foregoing
petition and knows the contents thereof, and the same is true according to the best

of his knowledge and belief.
JOSEPH W. HAMBLETON.

DANIEL GOODMAN.
This 2nd day of April, 1857,
Wm. L. Church clerk.

“SCHEDULE A.”

Seecirrcations ror THE Masons: Work and materials required for the
erection and completion of a block of pressed brick stores and offices that F. Par-
melee & Co. are about to have built on the corner of State and Randolph streets,
in front of and in connection with the walls of the omnibus barn.

Special referenco will be had by tbe contractor to the following specifications, and
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2 |} the accompanying designs, as made by Wm. W. Boyington, architect, and whicb con -

L . . . .
</ sists of the following drawings, to wit:

Plan of Foundation, and Vaults under walk.
« ¢ Basement.
«  « Aain Floor.

¢« Second
« & Third and Fousth Floors will be the same as the second floor. Fifth

Tloors will be only finished in towers.

He shall be strictly held to make such work, and to
ork up the building to the given

Duries oF CONTRACTOR:

use such material as is hereinafter deseribed, and to w

design, and in all cases where the drawings are figured, the figures must be taken by

him as the given dimeunsions, without reference to what the drawing may measute on

7 g g . 5

) . /7 its scale. He will be further held to submit as to the character of the materials nsed

& L 3 . o .
and the work done, to the judgment of the superintendent, and to procure from him

all necessury interpretations of the design, and all necessary certificates, regarding his

payments.

SUPERINTENDANTS AND THEIR DUTIES: Boyington & Wheelock, or assistant

architects, are declared to be the superintendents of the work for the owner.  Their

duties will consist in giving, on demand, such interpretations, cither in language, wri-
ting or drawing, as in their judgments the nature of the work may require, having

particular care that any and all work done, and materials used for the work, be such

as is hereinafter described, in giving, on demand, any certificates that the contractor
may be entitled to, and in settling all deductions of, or additions to the contract price
which may grow out of alterations of the design, after the same is decla.cd to the
contract. Also determining the amount of damages which may acerue from any

cause, and to particularly decide upon the fitness of all material used, and worlk done

The contractor being bound iu all cases, to remove all improper work or mate-

rials, upon being directed so to do by the superintendent.

But the contractor, if, after being directed, as above, to remove tho same, should

(O
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refuse or neglect so to do, shall not ouly suffer a deduction from the contract price of
the difference, in value of proper and improper work and materials, but shall also be
liable for all damages of whatsoever nature or kind, that may result from such cause,
The above provisions to apply in the same way to all materials or work used, made
or fixed, without the knowledge of the superintendent.

And it is hereby expressly provided, that, in case, the contractor should feel
aggrieved by the decision of the superindentent, an appeal may be taken from sach
decision to an arbitration, chosen indifferently, and whose decision in the matter shall
be final, and binding on all parties.

The owner reserves the right to alter or modify the design, and to add {o or di-
minish frem the contract price, the difference to be adjusted, as provided above.

The owner being bound, in all cases, to recognize the acts of his superintendent,
not only as regards exira work, but also to the sufficiency of the design, the contractor
being in no case responsible for any accident resulting to the work from a defective
design, which fact must be determined by an arbitration of three disinterested men,
chosen indifferently, and if found that the damages resulted from a want of proper
care on the part of contractor, then, and in such case, the damages and loss shall be
paid for and made good by him. But, if found that the accident or damage resulted
from an improper design, then, and in such case, all damages shall be sustained by
owners; which, in all cases, must be real, and in no case constructive damages to be
allowed.

All payments made on the work during its progress are on account of the con-
tract, aud ghall, in no case, be construed as an acceptance of the work executed, but
the contractor shall be liable to all the conditions of the contract, until the work is
accepted, as finished and completed.

. .
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7 / / Dimensions of the building, as represented by, and figured on the drawings:
eights.

Basement Story, 8’ (Cellar,) walk under, to be 6' 6” feet.

Principal  do do 13’ 2” do.

. Second do do 12’ 3” do.

2 EREREEE ~ " Third do do 11’ 3” do.
o Fourth do do 10’ 3” do.
Fifth do do 15’ 0" do.

For depth of foundation below the cellar bottomns, sce sections and plans.

8 ”u*f{ 7 This building is intended to be thorough in every particular, and must be finished
= throughout, as hereinafter described, and anything shown by the drawings, and not
hereinafter particularly reserved or described, which is necessary to complete the ma-
sons materials and work of the building is to be done at the cost of the contractor

notwithstanding such omission.

GRADE OF BUILDING,

Top of first floor of joist to be fixed twenty-one inches above the new grade of
sidewnalk.

EXCAVATIONS.

The entire area of the proposed building, as required by plans, to be dug out to

the required depth for cellar and basement bottom, by propr etors, Excuvations for

footings of walls, to be dug by contractor, below the first named excavation. All
other excavations for drains and cisterns, and for foundations of piers, and for vault-

of water closets, as required by plans, to be dug by the contractor,  All the excava-

ted earth to be disposed of by the proprictors. Contractor to properly level off the

T ; . earth about the walls, 50 as to turn the water from the walls, and re-fil] the exeavations

for drains. After the sama is put in and properly fixed, the drains will all be le

: t into
the sewer that now passes from the barn to State street.

These drain pipes will be
furnished, and laid by the proprictors, after the trenches are dug, and cesspools pro
perly arranged by tbe person putting in the drain pipes, so as to drain each base-

ment and cellar under the walks seperate.

Drezes
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RUBBLE STONE WORK.

All walls shaded blue to be of stone, of dimensions, and heights figured on the
drawings and composed of good quarry stone, laid in the best manner with mortar
mixed of proper proportions of best lime and clean coarse sand, the whole to be well
bedded and bonded together and well faced on both sides.

Dwarf walls to have stone foundations, same kind of work s above specified
between main pier, same depth and average twenty-four 'inches thick laid in cement
mortar, all stone walls 10 be laid in cement mortar one foot above the basement
floor, outside walls to cellars under the side-walks will be laid iu cement full height

Footing of wall for piers on fronts from the bottom of trenches to be composed
of large stone, and will be thiee feet high and five fect 6" wide the first course or
layer must not be less than twelve inches thick by thirty feet square surfuce and must
be well settled in the earth by a heavy instrument of wood and Iaid in a mortar made
of two parts sand and one of water lime, upon the first store there will be two
more courses 10” to 12” each 4’ x4’ and 3 x & thoroughly fitted together and
bedded in fine mortar as above, the top of tha top stone will Le dressed with square
cdges. Piers in the cellar for partition walls 3 feet deep built of good square stones,
and the top of each to be covered with a stone at least 10” thiclk. Bearing walls for
tho support of the arches and side-walks will be as shown in plans and sections.
Foundations for the support of the iron columns in the cellars under walks will be

composed of large stone, oue stone to each layer and well fitted together.

The top of the piers for the fronts to rest the iron columns upon will be dressed
and squared for staying surface.

The same kind of stone will be used for the foundations of irou columus for tlie
interior of basement and laid in same way. All necessary holes to receive timbers
and joists must be cut in the brick and stone work of old walls, by contractor for
masonry. Walls of areas to be of stone, for height and thickness, sea section and
plan. The face of which must be laid in courses with good bonds and coarse, bush

e e e e S — B —
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hammer face. All door and window openings left where shown on plans with return
stone jambs and stone caps and sills.

All proper holes left for drains and gas pipes as directed or shown by plans.

CUT STONE.

For the quality and kind reference will be had to the accompanying deseription
and drawings, where the same is plainly described and shown, aad must all be

properly set, and after the walls are finished to be properly cleaned off and
pointed up.

All stone piers shown on basement plan must be composed of good squaro
blocks, well cut on all sides, medium bush-hammered with 1% inch border, well laid
in fine mortar to the right height to rest the columns upon, there will be no stone
door sills.  There will be a belting course of cut stone 6 inches thick laid in connec-
tion with the stone sills to the first tier of windows above the stores with a drip cut
on under side, this belt course will project 24 inches aud lay in the wall at least 6
inches, and at the windows full width for sills of 8 inch Jjambs, under this belt of
stone will be o strip of sheet lead 8” wide laid in the wall solid and furnished by the
mason, projecting out for the purpose of making water tight over cornice and balcony.
Tho stone piers dividing the store fronts on both streets will be formed in blocks thir-
teen inches deep into them with rustic joint, fine bush hammered face with fine miter
border, all neatly trimmed and laid up with o fine puint of mortar, up to'the right
height for the lintel of store fronts.

BRICK WORK.

All walls shaded red on the plans are to be of bricks of the thickuess and size
marked on the plans, laid in the best manner, with solid heads and bed joints, and
slushed solid every two courses. The cellars under the walks will bo formed with
12 inch cross skin back brick arches, from which four inch brick arches will be turned
and all laid in cement mortar composed of two parts sand to one of cement. The
cross arches will be anchored with 1 inch round iron with nuts and washers at each

e ——
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end. The washer on the area side will be four feet long, let into the face of the

wall, size 1% x 2§ with # bolt at bottom through the wall,

The window jambs and casings outside for the last story of towers will be formed
of brick and will be on all sides except the south side of south tower, There will

be three of these towers one to each corner of the building.

All brick used for facing the outside walls must be hard burned, all soft brick
to be rtejected from the work. The face will be red, pressed brick, on both streets,
close jointed aud tuck pointed. Tower walls to extend above the roof of main build-
ing on all sides, the inner sides to cach will be commenced on trusses from the ceiling
of fourth story, these tower walls will be light in thick above tho fourth story. Oswners
will furnish at the time they are wanted in all cases where the roof is to be of felt and
composition, a sufficient amount of 2 x 4 inch scantling to surround the whole roof of
building and which must be built in the fire walls by contractor in such a manuer as
the lower side of the piece will be flush with the top of the roof boards, All chim-
neys to be built as shown by drawings, and in all cases where the flues passes through
the floorings the brick work must project out 4 inchesso as to form at least 8 inches
between the timbers and smoke flues, all the flues to be smoothly plastered on the
inside, and have stove pipe thimbles with tin stoppers, as directed, and be tinished
above tha roof, at least one foot above the highest point. There will be brick arch
window caps to all the windows of the fourth story. Seasoned lath to be worked in
all the joints of the brick of the outside walls of the different stories, one to each
12th comrse. Contractor to execute all the masonry and furnish all the materials
necessary for 'seLLiug bank vault in the corner room, and all necessary iron anchors
and stone lining for same. Tron grating for ventilation 8 x 12 inches, to ba worked
in the outside walls with connecting flues to reach tho bnsement under walks. The

contractor for the masonry will set all stone and iron window caps and sills in «

thorough manner.

IRON ANCHORS,.

For each of the piers, and for at least ecvery ten feot of the dead walls, to be

e T TN e e e SR e M
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carefully worked in the masonry and secured to the timb:rs of cach of the floors and
roof, There will be 14 by 2} wrought iron anchors, extending on top of stone piers
and let into the same on both fronts, and will extend the whole lenzth of both fronts
over openi.ngs excopt where oak timbers arc to be put in,

The iron anchors for the fronts wiil be turned down into the stone one inch, and
pass each ather at least 6 inches, so as to prevent splitting the stone. Iron to be lot
in flush with top of stone.

These will b all pin anchors, made to wit: Pin eight inches long, ¢f
7-8 round iron, the shank to be 24 inches long, properly welded around the pin, and
will be fastened to the timber with two spikes, size of iron & x 1&, Those for the
stone lintels of fronts to be extra heavy and must be long enough to reach the third
joist from the stone or timber to Le nanchored. Straps of 4x1% iron to be pluced on
the timbers of all the floors and roof, where the same lie upon and meet on divissior
walls, these straps must be 20 incbes long, American iron, and have 4 spikes each,
with ends turned down into timbers. All main timbers that connect with the old
wall, or every ten feet of joist innst bave ths sam? kind of anchor exlending through
the wall, with a nut on inside of wall.

PLASTERING

All throughout the building to be of the best quality plaster of Paris finish .—
All three coat work except the basement, fourth and fifth stories, which will bz tivo
coats,

All brown mortar must be composed of snitable proportionsof clear, sharp san,
quick fresh lime and hair, each of which must be put on at proper proportions and

times. The finishing coat must be thoroughly polished, with plumb angles and true
corners*

The contractor for the masonry will be held responsible for a perfect job of plas-
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tering, and all places that moy have been damaged or bruised by carpenters or othar

wise must bemade goad by the mason, without extra charge.

ELC Finally the whole jab to be fully completed in a careful, skilful and workman-

like manner, and every material to be furnished therefor, and anything shown by the
plans relating to or is necessary to compl.te the masonry of the building, and not

hereinbefore particularly reserved or described, is to be doue at tha cost of the contrac-

l’\\\/\i -

"‘Qor, notwithstanding such omission.

~—~——

FINAL.

Owner to give possession of the ground ou or before the 26th day of May A. D,
1856. Coatractor must agree to build the walls and chimneys ready for roof on or
before Sept. 1st 1856, and fully complete the plastering of the building within forty-

vo days after the samo is declarc d by the Sup: erintendent ready for lathing, and must
completa the whole job of maso ry within one hundred and fifty days after thefirst

aboved mentioned time,

3aid work in no case shall be coasidered as finished, unless the same is so report-
ed to the Superintendent sud accepte | by him. 'The owner hereby agreeing to have
in readiness all necessary timber and carpanter’s work as they may be wanted, so that
in no case the masonry shall be hindered for the want of the same, and will put on
each floor of joist on all the buildings within days after the
walls are made ready to reccive the same and in case he should fail to do so, then and
in such case do-hereby agree to exten | the time for finishing said work in a Pro Ram
proportxon for such delay, aud will also pay all damages resulting to the contmctor
from such cause of delay, provided the contractor shall at the time of such deluy notify
the superintendent in writing of the extent thereof, and the dumages to him arising
therefrom, and if required by owner must prove the samo.

DAMAGES.

And in order to secure the exccution of the work in the manner, and at the times
specified, it is bereby distinctly declared that the damages arising from the non-ful

T ————
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fillment of the contract as regards titné, shall be one'hun'dred dotlars per day, for each
and every day the work remains unﬁnishcd and which sum of damages shall bo de-
ducted from the contract price as eliq*fidated damages. The object of the above is to
guard against delays that can be avoided hut unavoidable delays excepted.

PAYMENTS.

To bo made on the work as may be hereafter agreed,

The Answer of the defendants is as follows.

The answer of Franklin Parmelee, Liberty Bigelow, David A. Gage and
Walter . Johnston, defendants to the petition of Joseph W. Hambleton

and Daniel Goodman, pelitioners in the said petition against the defendants’”

aforesaid :

And the said defendants answering said petition say that they admit that on the

27Tth day of May A. D, 1856, they were possessed of said parcel of land described in

said petition, as assignec: of certain leases before then made by the owners tkereof, to
divers persons other than these defendents, which leases have a long period of time
yet to ran; but that on or about the 15th day of September A. D. 1856 thesc de‘en-
dants, by their deed bearing that date . onveyed all their interest in and to said premises
to one Daniel Lawrenca of the city of Boston, who is still the legal owner of said
lcasehold estate, which said deed on about the 16th day of October 1856, was duly re-
corled in the Recorder’s office of said county of Cook, as by the said deed when pro-
duced will more fully appear.

And the said defendants further answering say that on or about the 27th day of
May aforesaid, they entered into a contract with the said petitioners substantially the
game with the specifications as set forth in said petition.
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e
)) / The said defendants also say that said] contract was nade respecting the said

o e/ lands and premises described in said petition.

And the said defendants further say that they deny that the said complainants
did all the work and furnished all the materials to be by them done and furnished
according 1o the pr\ovisions of said contract and they deny that the said petitioners were
prevented by causes of delay which were unavoidable on their part from completing
the said work or the several parts thereof within the time specified in such contract,
and they also deny that the said delay in finishing said work and fulfilling said con-
tract was occasioned by the defendauts, or that they were prevented from completing
the same by the defendants neglect to furnish any of the materials provided in and
Dy the said contract or otherwise to bo furnished by them. ~And the said defendants

\ )
o~

allege that the delay of the said petitioners, instead or being occasioned by the de-
fault of the defendants in the premises, was in fact occasioned by the omission of the
petitioners to prosecute the said work when the weather was suitable and by a bad
and improper arrangement of said worl, by their sub-letting different portions thereof,
to different persons one portion to one man and another portion to another man, and
thus requiring the defendants to bring forward the other worl, which was not to be
done by the.petitioners, all at the same time and in & maouer which it was not con-

templated or agreed that they should do.

The defendants deny that the said petitioners have been put to great expense, or
any expense (except that which was mentioned in said petition asamounting to eighty-
| six dollars and sixty-two-cents, which defendants paid or that they have sustained any

loss or damage by reason of any default or omission of the defencants to perform

I) ' their part of said contract and that all the delays in said work, (except that above
mentioned) on the part of said petitioners or their sub-contractors, were their own fault

in the arrangement of said work and the want of proper care, arrangement and dili-

gence in prosecuting the same.

And they further say that the said petitioners did not notify the said Boyington

: ) o ¢

Wheelock or assistant, at the time of any alledged delay or the damages consequent
thereupon, nor did they notify the defendants to the best of their knowledge, infor-

|
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mation and belief, or cither of them, of the same, except as to that above mentioned.
And the said defendants deny that they delayed the said Ford or prevented him, or

any other of the sub-contractors on said work from completing their contract.

And the said defendants further say that the said petitioners failed to complete
their said contract, and that the said building was so far unfinished in respect to the
s2id work to be done and performed by the said petioners and therefore unfit to be
used for the period of more than sixty days after the time appointed and fixcd in said
contract for the completion thercof, and they say that the rents of said building if fin-
ished would have amounted to the swimn of fifteen hundred dollars per month ior ssid
time, and it is provided in and by said contract and that the said petitioners should
pay the defendants one huudre.l dullars per day for cach and every day the said work
1emained unfivished after the time specified in said contract, which should be deduc-
ted from the contraet pricessliquidated damages(unavoidable delays being excepted) and
they further say that such delay was not unavoidable, and they shall insist on the said
sum of one hundred dollars per day for said time, as the damages sustained as afore-
said, and which was due and owing by petitioners at the commencement of this suit
and it is still due and owing as a legal proper offset to the cluim of the said petitioners
and which they hereby offer to allow and have deducted from any sum which the said
petitioners may prove on the trial, of this suit against these defendants. And the
said defeudants further arswering admit that the said complainant caused to be served
upon them the notice mertioned in said petition whereby they objected to so much of
said certificate of Wm. W. Boyington as related to the non-fulfilment of said con-
tract as respects time, and an allowance of two thousand dollars as damages for such
non-fulfillment, and to so much of said certificate as related to the brick and side walk
substantially as stated in said petition,

And these defendants having fears that the persons proposed as arbitrators in said
notice would have an undue partiality towards the complainants, from the fact that
said persons were, asthese defendants were informed and believed to be true engaged
in the same occupation as that of the complainants, and therefore would be liable to
lean strongly against these defendants, did take the liberty to interpose an objection
to them, and to suggest other names and persons as they believed more suitable to de-
cide such a controversy impartially.
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And with that view these defendants within the time required in said notices

sent to complainants’ solicitors the following communication.

Chicago, March 1Gth, 1857.

GOODRICH, FARWELL axp SMITH, Esq'rs.

GENTLEMEN:
In pursuacce of a notice from Hambleton & Goodman, of a wish on

their part to arbitrate the differences which have arisen between them and us, res-
pecting the work on “Garret Block,” and wishing ourselves to avoid litigation, and
to arbitrate our differences, providing we can agree on the arbitrators, and the terms
of submission, we say that we have made inquiries concerning the men named by
Messrs, Hambleton & Goodman in their notice bearing date March 11th inst, and
although they are very reputable gentlemen, yet the fact that they are all engaged
in the same business with Messrs. ITambleton & Goodman is suflicient, we think,
to give them an undue bias in their favor and we therefore feel unwilling to accept
cither of them, and to avoid the bias which naturally arvises from similarity of occu-
pation as in the persons named, we name Cyrus Beers, William R. Loomis and James
L. Howe, as arbitrators, or as names to choose from, and desire that you inform us
within a reasonable time whether Messrs. Hambleton & Goodman will accept these
or either of them, to form the arbitrators between us, which arbitrators ought not
to be less than three in number, all of which ought to be chosen by the parties.

Yours Respectfully,
I'. PARMELEE & CO.

And these Defendants further say that the complainants or their said solicitors
objected to all the persons so named by the said deff’ts, except the said Cyrus Beers,
whom they accepted, that after considerable negotiation these arbitrators were
agreed upon by the parties but on being notified of such selection, two of them as
these defendants are informed, and verily believe to be true, being the said Beers
and Mr. Francis Sherman refused to serve and the defendant Parmelec on being so
informed and believing that it would be extremely diflicult if not impossible to ob-
tain the services of three such gentlemen of experience, ability and integrity, as the
importance of the differences hetween the parties requived, went to the complain-
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ant’s solicitor who had charge of the matter, and informed him of such conclusion,
and stated that he believed it would be better for all concerned to leave these mat-
ters to the decision of twelve men than to try any more to have it done by arbitra-

tors, to which the said solicitors also assented. Bul nothing more was done in that
behalf.

And these defendants further say, that according to the best of their knowledge
and belief; it is not true, as stated in said petition; that the damage vesulting from
the failure of said brick arch side walks, was occasioned by a defective design of
said work, but the same was the result of the negligence of the petitioners in not
building the same in the proper season of the year, and in proper aml suitable
weather, and in a proper maunner; that they were frequently requested during the
fair weather, and proper season to do said work, but persisted in leaving the same
till the season became wet and cold, and wholly unsuited to such work, and by rea-
sson thecof the work failed. ‘Liiat the design of said work, as they are inforeied and
believe, has been much followed’ and when the work is well done, has alwas sroved
sufficient and successful,

And the said defendants say that they kept and performed the said contract on
their part, except as to said shor: detention of a very few days aud for that they
settled with and paid the complainauts, but that the complainants have not perform-
ed said contract on their part but failed so to do and have thereby for the period of
more than sixty days without any cause of prevention by these defendants or unavoid-
able accidents or delays, deprived these defendants of the use of said building and
oceasional damages to these defendants to a much larger sum ti:an can or ought justly
to be claimed upon said contract on their part.  Without this that any other matter
or thing not hereinbefore contessed or avoided, traversed or denied, is truc to the
best of their knowledge or belief, and they pray that they may be hence dismissed
with their costs, expenses d&e.

FRANKLIN PARMELEE,
LIBERTY BIsELOW,
DAVID A. GAGE,
WALTER S. JOHNSON.

War. K. McALLISTER Solicitors for Defendants.

Replication was filled in the usual form.
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The bill of exceptions was entitled in the cause in said Court of Common Pleas

and is as follows, viz.:

Bo it remembered that on the 30th day of November, A. D., 1857, that being
one of the days of the November term of the said court. the said defendants filed with
their clerk of said court an affidavit for a continuance of said cause, and thereupon
by their attorneys moved the said court that the said cause be continued which said

affidavit is in the words and figures following, to wit.

FRANK PARMELEE, Cook County Court of Common Pleas.
LIBERTY BIGELOW, -
DAVID A. GAGE, &1 AL

ads,
JOSEPH W, HAMBLETON &
DANIEL GOODMAN.

Mgecuanics’ Liew.

COUNTY OF COOK.

STATE OF ILLINOIS, } B

Frank Parmelee one of the defendants in the above entitled cause, being duly
sworn deposes and says that the said defendants, have fully and fairly stated their case
in this cause, to W. K. McAllister of the city of Chicago, their counsel therein, and
that they have a good and substantial defense on the merits in this cause, as they arg
advised by their said counsel after such statement, and which the said defondants

verily believe to be true.

And ho further says that John Whitney who resides in the city of Chicago and
Harmon Larckton, who is now residing in Bainbridge, Granger Co., Ohio, are each
of them necessary and material witnesses for the defendants on the trial of this cause,
without whose testimony and that of each of them the said dofendants cannot safely
proceed to the trial of tho same.

And deponent further says that the said witnesses are each of them mechanica
and that they are competent, credible and intelligent persons, and that he expecta that
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the defendants will be able to prove by the said John Whitney, on the trial of this
cause, that he the said Whitney saw the progress of the work done under the contract
of the petitioners set out in their petition in this cause, nearly every day with some
slight exceptions from the commencement of the said petitioners with their said
job until they quit the same. And that from the commencement aforesaid to the
time fixed in said contract for the completion of said job by the petitioners there
were materials and work always iu readiness for the use of petitioners in their said
job, sufficient to have enabled them by procuring reasonable and adequate supply of
laborers, and by prosecuting said work with proper dilligence to have completed
said job within the time fixed in said contract for the completion thereof. And
that this deponent in the month of August, A. D., 1856, at the place of said work
requested nnd‘urged the petitioners to procure more help so as to zomplete said job
within said time, stating to them that their money was ready to pay them as fast as
needed if they would do so, and more particularly that deponent urged and requested
them to proceed at that time and make the brick arches under the side-walks upon
State and Randolph streets, to support the flagging in front of said building on said
streets as provided by the contract, to which contract (as set ferth in the said peti-
tion, deponent refers as a part of this affidavit,) aud he expects to he able to prove
by said Whitney, that the said petitioners during the greater part of the time of
doing said work had an insuflicient supply of men for said work and that they neg.
lected to prosecute the same with diligence and fidelity, and that they wholly
omitted and neglected (though requested to do the same at the proper time by depo-
nent,) to commence the building of said arches, and work under the side-walks nntil
late in the fall, when the season was cold and wet and that the same in part fell in,
for that reason and for want of proper construction soon after they were built by
petitioners. And that the said job of the petitioners for and during the period of about
wo months after the time fixed for the completion thereof, was so far unfinished as to
render said building entirely untenantable during that time and that the defendants
sustained heavy damages by losing 1he use of said buildings during such time as
aforesaid. And he further expects to be able to prove by said Whitney that
such delay as aforesaid, in completing said job, was not the result of any unavoid-
able accident, nor of the default of the defendants in furnishing the materials

required to be furnished by them or otherwise, but was the result of a want of dil-

igence and fidelity on the part of petitioners, in  the prosecution of the same, and

furnishing the requisite number of laborers. And he further says that he expects to
be ablo to prove by the said Lanekton, on the trial of this cause, that the witness
worked upon the said brick arches, during their construction, under the direction of
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the petitioners. And that the weather was cold enough at the time of said work
to freeze the mortar and that instead of making the mortar rich and using & small
quantity of it and putting the bricks in the arches aforesaid, close together, a large
and improper amount of wortar was used, which on thawing necessarilv gave away
and displaced the bricks, and thus weakened the arches, for the reason of such use
ot mortar and the coldness of the weather aud by the occurrence of a thaw, fellin,
and also that said witness has worked at the masons trade for a great many years
and has known many avches built upon the plan of these in question, and that if

properly constructed, they are good and durable arches.

And deponent further says that on the twenty-fifth day of November inst., ho
caused the said John Whitney to be duly served with a’subpoena in the cause issued
by the clerk and under the seal of said court, requiring his appearance, (among
others named therein,) in said court, on the 30th day of November inst., the day
set for the trial of said cause, to testify on the part of the defendants. And he
further says that the snid John Whitney since the service of the subpoena on him
ag aforesaid, and on the 6 o’clock train, in the morning on the 26th day of November
inst., without the permission, privity, or conscut of the said defendants or either of
them, left the city of Chicugo to go to Rochester in the State of New York, to be
absent for the period of about three weeks. That the said Whitm,y has and 1s in-
terested in a large claim against the Detroit and Milwaukee Railroad Company,
amounting as deponcnt is informed and believes to be true, to fifteen hundred dol-
lars, which is past due and which said Whitney greatly feared he should lose. That
during last week he received a communication from the agent of said Company. That
if the said Whitney would be in Detroit on the 30th of November inst., the said

claim would he settled and paid.

That said Whitney also had the settlement of .o Railroad contract to build por-
tions of & road in Canada in connection with one Orson Touslay, Charles Harring-
ton and Everhed, which required his presence at the city of Rochester, New York,
the middle of the present week by appointments by his co-contractors, as deponent is
informed aud belicves to be true, and that his intercst in said matters would greatly
suffer unless he went there as required and ho would unless personally present in all

prohability lose said debt $1,500.
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And deponent further says the said Harmon Lanckton was at’ the time heso
worked on the said arches as aforesaid, in the employ and under an engagement
with one B. C. Howard, a master builder in Chicago, and was permitted to work
on said arches under the direction of said petitioneré for their accommodation, and
on aecount of some neighborly dealings between said Howard and petitioners, but
was paid for the said work, by the said Howard, which facts were until the 25th of
November inst., wholly unknown to the said defendants or either of them.

That neither of the defendants had any acquaintance with the said Lanckton or
until the 28th inst, knew his name. That deponent has endeavored in order to pre-
pare for the trial of this cause, to ascertain the facts concerning the same,
and the names of persons employed, by enquiring of the different employees of the
petitioners, but has been unable from'the prejudice or unwillingness of such em-
ployees to obtain any information solicited, and on the 25th November inst,, while
causing the witnesses in this case to be subpcened he acidentally and for the first
ascertained the facts aforesaid, which he could prove by thesaid Lanckton, and im-
mediately applied to the said Howard, for the name and residence of the said witness;
but the said Howard had forgotten his christian name, and was unable to find ont
the same. And when the said Lanckton had gone to using every reasonable effort
by looking over papers and making inquiries until the 28th inst., when for the first
time deponent ascertained the name and residence of the said witness, and that he
had left Chicago about six weeks ago for Bainbridge, aforesaid, to remain there
during a month or two of the coming winter, and then return to Chicago. Dopo-
nent farther says that said witness, as he has learned since ascertaining his name, is

‘abont 50 years of age, and a very candid, intelligeut mason by trade, of a long and

extensive experience in the different branches of his said trade in eastern cities.
And at the time of working on the said arches as aforesaid, he was not in the em-
ployment of cither of the parties to this suit, and is therefore a reliable witness, and that
defendants do not know of any witness by whom they can so fully and satisfactorily
prove the said facts as the said Whitney and the said Lanckton.

And deponent farther says that this application for a continuance of said cause
is made in good faith, and for the mere and sole purpose of securing to the defend-
ants in this cause, on the trial thereof, their rights in the premises. And he fur-
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ther says, that he has no doubt but that the defendants can obtain the testimony,
and the attendance of said witnesses for the trial of this cause, at the next term of
this court.

FRANK PARMELEE.

A. D, 185, before me John

Sworn this 30th day of November,
Forsyth, Notary Public.

The counsel for the petitioners, in opposition to such motion, called the atten-
tion of the court to certain statements contained in the deposition of Patrick
Kerlihan, a witness on the part of the petitioners, which deposition had been taken
on the 19th day of October, A. D., 1857, by the consent of counsel, and was then
on file. The following Interrogatories had heen put to the witness, viz:

Have you, within the last few days, had any conversation with the defendant,
Frank Parmelee, with reference to the cluim of Hambleton & Goodman, against
him'? If so, state when, and where such conversations took place, and what was
said by either of you, on the subject ¢

To which he answered as follows:

Yes, I have. The conversation was last Saturday morning, on the corner of
State and Randolph streets. I asked him when the trial of Mr. Hambleton was
coming off. He answered, that perhaps next month, but probably not until spring.
I asked him if he meant to put the trial back, ~He said “If I possibly can.” I
think this is what he said, according to the best of my opinion. I was just leaving.

To the reading of which, on the hearing of said motion, the defendants, by
their counsel, then and there objected, which objection was overruled by the court
and the said answer was read on the hearing of said motion, to which ruling of the
court, the defendants, by their counsel, then and there excepted. And the counse]
of the petitioners also stated to the court, and the counsel for defendant admitted
John Whitney, one of the persons named in the foregoing affidavit of Parmelee,
was father-in-law of said Parmelee.
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And thesaid court then and there denied the said application for a continuance
of said cause. And the defendants, by their counsel, to said denial thereof by the

:court, then and there excepted.

That on the 3d day of December, A. D., 1857, said cause came on to be tried
hefore the said court and a jury, and thereupon, the said petitioners, for the pur.
pose of sustaining the issues in said cause, on their part, offered in evidence the con-
tract between the said petitioners, and the said defendants referred to in said peti-

tion, and a copy of which is thereto attached.

And for the p-urpose of further sustaining the 1ssues in said cause on their part,
the said petitioners, by witnesses, introduced and sworn on said trial, gave evidence
showing that they took possession of tl:e ground described in said petition and
contract, and commenced the excavations for foundation walls of the buildings to be
erected thereon by them, on or about the 27th day of May, A. D., 1856, and that
they were engaged in and about the erection and completion of said building from
that time up to and until the 20th day of February, A. D., 1857. Said petitioners
offered further evidence, tending to show that they were delayed in the prosecution of
their work upon said building in the months of August, September and October, 1856,
or want of timber, lintels, and the cast iron window caps and window sills,
stone sills for one of the towers. That these materials were furnished by the defend-
ants, but were not furnished in due and proper season, as they were required, And
that the defendants paid the plaintiffs the sum of $86 62, being the wages of the men
who remained idle while waiting for the iron caps and sills, as mentioned in the peti-
tion. That said delays occurred at different times during the months aforesaid, and
that in consequence thercot, the petitiozers could not employ, to good advantage, so
mauy men upon said building as they otherwise might have done; and could not
proceed with the work any more rapidly than they did, Further ovidence was given
on the part of the petitioners, tending to show that they commenced the laying of the
front walls of the building on State and Randolph streets, on the 11th day of August
1856 ; that for the purpose of laying the outside tier of brick, a scaffold was necessarily
used, resting upon upright poles, four or five foet distant from the wall, and that said
front walls were finished and the scaffoldings removéd on or about the first day of
November, 1856, That in the month of Octobar, A, D., 1856, the petitioners, at
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the request of the said defendants, commenced the excavations under the side walks,
on State and Randolph streets, and were getting ready to build the brick arches for
the vaults which were to be constructed beneath the side walks, and on a level with
the basement story o1 cellar of the building, and intended for the use of the building.
That the masoury of said vaults was built up to and connected the front walls of said
building on State and Randolph streets, and extended out from said walls sixteen
or eightcen feet. That the petitioners having built all the side walls of the vaults,
and the supports for the arches, commenced the construction of said arches on or
about the 5th day of November, 1856, and in the course of three or four days had
put up all of said arches on State street, and a few upon Randelph
street, and the defendants had begun to place upon the arches, the
flagging stone for a side walk, when the arches commenced falling in,
and very soon all the arches on State street, and all but two or three on Randolph
street had given way and fallen.  And at the request of the superintendent, tha re-
maining arches were taken down, and the brick of the arches that had fallen were
removed by the said petitioner, and no more arches were built, but in place of the
brick arches and flagging stone, the defendants afterwards constructed a plank side.

walk around the building.

Petitioners further offered evidence inten ling to show that the plan of the
arches intended to support the side walks was defective, and that they fell because of

the defects of the plan.

Petitioners introduced further evidence tending to show that they were delayed in
the completion of the plastering of said building by the cold weather, and in procuring,
stoves for heating the rooms in which the plastering was to be done and for waut of
some cut stone work for door sills which were to be furnished by the defendants and
without which the building could not be completely enclosed. That the roof could
not be put on until the front walls were up. And that the inside work could not
be done until the roof was on, That after the roof was on the petitioners followed
up the carpenters without delay and finished the inside work as soon as practicable,
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The petitioners also introduced in evidence the certificate of the -architect,

Wm. W* Boyington, referred to in the petition, and a copy of which is therein con-
tained and also gave evidence showing the truth of the statement in the petition, as

to the interest and title of the defendants in and to the premises, ani showing that
the defendants were in possession the premises as described and mentioned in the

petition.

The petitioners farther gave evidence tending to show the amount and value of
extra work done by them and in connection with said job, and mentioned by them |

in their said petitiou in this cause.

The petitioners also offered to give evidence to show that they had sustained
the special damages mentioned in the petition, but the dcfendant’s counsel objected
to such evidence on the ground that if such damages were in fact sustained, they
could not be allowed in this proceeding, and that there could not be any lien upon !
the premises for such damages, which objection was sustained by the court and the

- petitioners were not allowed to give any evidence as to such alledged damages.

In every instance where the petitioners gave evidence to substantiute the alle-
gations as above stated, such evidence consisted of the testimony of at least two

witnesses.

The defendants for the purpose of sustaining the issues in said cause on their
part thereupon by witnesses introduced and sworn gave testimony tending to show
that the petitioners did not prosecute their work on said building diligently, partic.
ularly in the early part of the season, and that they consumed a disproportionately
large part of the scason in the construction of the foundation and particion walls.
That they were not delayed to any considerable extent for want of theiron and cut
stone work, and that if they had prosecuted the work diligently and vigorously after
the last of the iron and cut stone was on the ground, they might have finished their

et A T e e e g e ez et =g



S S RITEas

o 5. B SRR sl UL SEE

28 N SR FES R

TR N SR N

yom,

31

portion of the work on said building by the first day of December A. D. 1856,
when in fact they did not finish the plastering of the building until about the 20th
day of February 1857.

The defendants further offered evidence tending to show that it was not necese
sary to have outside scaffolding in the putting up of the front walls, and that said
walls might have been laid up from the inside and that the petitioners might have
commenced their woik upon the arches for the side walk much earlier in the season

" than they did and have finished them during warm weather of the Summer or Au-

tumn.

That when they commenced building said arches the weather was cold. so that
the mortar froze between the bricks. That the season was very unfavorable for the
construction of such arches and that the petitioners had notice from the Superin-
tendent of the building not to build the arches at that time and that in going on

g with them at thut time they assumed the responsibility of making them stand.—
/ V; That the arches were not proverly built by the petitioners according to the plan’
and that they were so informed by the Superintendent soon after they commenced

building them.

That the plan of the arches was a good one and suitable for the purpose in-
tended and if properly built so as to carry out the plan, they are strong and firm.
That other arches built upon the same plan and properly constructed have stood
firm for years without any indication of settling or giving way. That in warm
weather is the proper time to build such arches.

The defendants farther gave evidence showing that they had paid to the

said petitioners for work done and materials furnished by them on said building
the sum of fifteen thousand eight hundred and eighty-five dollars.
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It further appeared from the evidence introduced by the defendauts, that the
excavations for the brick arches, and the arches constructed in said

excavations were made and constructed outside of the line of the
lot described'in the petition and in the public streets of the city of Chicago.

1. The plaintiffs council thereupon asked the court to instruct the jury as
follows:

The Plaintiffs are not to be charged with delay in doing their work, if such
delay was caused by the defendants or was owing to the want of materials, which
the defendants were to furnish.

2. The plaintiffs are not responsible for the failure of the arches, if such failure
was owing to a defective design.

8. There is no issue made by the pleadings as to the location or description
of the premises upon which the work was to be done. If the jury believe from the
evidence that the work was done upon the premises mentioned in the petition, then
the plaintiffis have a lien upon the premiees if anything is due them for such

work.

4. 1If the jury find anything due the plaintiffs they will allow interest at t he
rate of six per cent per annum, from March 9th, 1857.

Which said instructions so asked for by the council for the said petitioners
were given by the court and to the giving of said instructfons, and each of them
separately by the court the defendants by their counsel than and there ex-
cepted.
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The counsel for the defendants then asked the court to instruct the jury on the

part of said defendants as follows, to wit.:

1. If the jury find from the evidence that the brick arches in question, and
the excavations in which they were placed were made within the street or streets
of the city of Chicago, and were not iu fact upon the lot or land described in the
petition in this cause, the jury will as to all items claimed by the plaintiffs for that

work find for the defendants.

9. That if the jury find that the claim of the plaintiffs in this cause, includes
a portion of work done and performed within the streets of the city of Chicago
and not upon the lot or land deseribed in the petition, which said work so done
off from said lot or land together with “that which was done on said lot or land,
was performed under one and the same contract, and the contract in evidence, the
claim for the whole work is not divisible, or to be apportioned, and the plaintiffs
having no lien for the work done within the streets and not upon the land described,
cannot by reason of the indivisibility of the demand have a lien for any part of

the same,

3. That under the contract and specifications between the parties, and read
in evidence, the plaintiffs are themselves bound to furnish all the stone and iron
window caps and sills and also the cut stone to be used in doing the work on the
buildiog under said contract and specifications. And if the jury shall believe that
there was any delay of said work on account of said materials or any of them not
being furnished at the timz they were wanted by plaintiff on said job,
such delay is no legal excuse for the plaintiff in not completing said job
within the time specified in said contract for such completion, and they will find for

the defendants.

4. That the parties in this case have fixed on a certain mode by which the
amount to be paid under the contract in question shall be ascertained, and having

done so, the party seeking an enforcement of the agreement must show that he has
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done everything on his part to carry it into effect, and he cannot compel the pay-
ment of the amount claimed unless he procure the kind of evidence required by the
contract or show that by time or accident he is unable to doso. And if the jury
find that a certificate of the amount due has been given by the architect, the plaintiffs
cannot take part of it as evidence of extra work done, und reject the other parts of
jt, but the same must be taken together in all its parts as to amounts, if one part is
taken.

5. If the Jury find from the evidence that the plaintiffs failed to make the
brick arches in question in accordance with the contract and specifications between
the parties respecting them, or if the architect of said work gave them directions as
to the manner of doing said work, and the plaintiffs failed to comply with such direc-
tions, or if they performed said work in an unskillful, unworkmanlike and improper
manner, then the plaintiffs have failed to complets their said contract, and cannot
recover in this suit, whether the design for such arches was good and sufficient, or

not.”

Of which said instractions the first, second, third and fourth were refused, and
the last was given by the court.  And to the ruling and decision of the court, in re-
fusing said first, second, third, fourth instractious, and each of them, so asked for by
the said defendants, as aforesaid, the defendants, by their counsel, then and there ex
cepted, and the jury having retired, to consider of their verdict, returned into court

with the following verdict, to wit:

We, the jury, find a verdict for the plaintiffs to the smount of Four Thousand
Nine Hundred and Seventy-two and 28-100 Dollars.

R. S. Hicks, Foreman, which said verdict included the unpaid balance of the
contract price, the amount of the extra work, and interest on the same from the 9th
day of March, A. D., 1857. And the said defendants, by their counsel, then and
there moved the court to set aside the verdict of the Jury, and to grant to the said
defendants a new trial, which motion was overraled by the court. To which decision
of the court, in overruling said motion, the defendants, by their counsel, then and
there excepted, and prayed an appeal to the Supreme Court, and that this bill of ex-
ceptions might be sealed by the Court, which is nccordingly done.

~A—
JOHN M. WILSON. {sm.}
——
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§  SUPREME COURT.

SUPREME COURT.

Josern W. HAMBLETON, | Atk :

| & DaNienL Goonmay, j | Bries of Counsel for Ap-
i ads. e pellees.
FRANKLIN PARMELEE, et. al. .l/;]n'/rmh:j

I There was no error in the decision of the Judge,
in refusing to grant a continuance,
A party is not entitled to a continnance us a matter of right,
except in the cases provided for hy the Practice _let.
Ault vs, Rawson, 14 T11.—190,
Section 13 applies only to civil common law cases.
Baxter ys. The People. 3 Gil.—372,
This being a proceeding by Petition to enforce Mechanie’s
Lien, the rules of Chancery Practice are to sovern. f
| R. S. Chap. 65; Sce. 23, Kimball vs. Cook. 1 Gil.—123. f
: If Section 23 of the Practice Act applies to this case, then /7 P .o :
oy the question is this—viz: z "
] Should the Judge, exercising a sound diseretion, hayve granted Y Y f
the motion ? 7.4~
The affidavit does not show hut that the Defendants knew that AGTiot o ) gt
the witness Whitney was intending to go away. [f they knew it
they could have taken his deposition.
Kimball vs. Cook. I Gil—130.
As to the witness Lanchton—the substance of the affidavit, /4 . /<. Z¢
taken in connection with the answer, is, that the Defendants did
not learn until the 25th of November that he was employed by
Howard.
But the deposition of Keilihan shows that the Defendants were S
acting in bad faith ; that on the 17th day of October—umore than  sJ7- S L /
a month before Whitney went away, or they had discovered that :
Lanchton was an important witness for them, the Defendant Par-
melee stated that probably the cause would not be tried until
Spring, and that he meant to put the trial back if he possibly
counld.
The suit was commenced April 2d, 1857, in the Circuit Court,
and on the day it was called for trial at the May term, the Defend-
ants procured a change of venue to the Common Pleas, which put
off the trial until December. Under the circumstances the Judge
was warranted in thinking that the motion for a continuance was
not made in good faith.

IL. The Judge was right in refusing the Ist aud 2d
instructions asked for the Defendants as to the work under
the side-walks, because :
% Ist.  The Jury were to try nothing but the issues made by the .
| - pleadings, and no such question was in issue.
5\ R. S. Chap. (5. See¢. 7 and 8. Daniels Cly. Rewjep 992, . ;
v The questivns in dispute were not as to where the work was <74 =/

"
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done, but only as to the manncr in which it was done and as to .
“the cause or the delay. ;

2d  The Defendants, as the owners of the lot, had the title to

the middle of the street.  The premises are deseribed as hounded:

“on the north by Randolph Street and on the south by State St
The publi¢ had mevely a right of way with which these vaults in
no respect interfered, consequently the vaults were in fact on the

land of the Defendants.  There was no evidence that the title to:-

the streets was vested'in the city of Chicago. That could not be
unless a plat had been regularly made, acknowledged and recorded.
R. 8. Chap. 25; Sec. 21. Manly vs. Gibson. 13 I1l: p 312,
Stith’s Leading Cases, vol. 2, p 187-190.
3d.  Even if the guestion where the work was done, had been
before the Jury, and it had been proved that the title to the streets
was in the city, yet the petitioners would have a lien upon the lot
for the work on the vanlts.
The statute gives the licu not only for erecting or repairing any
building but also for erccting or repairing the appurtenances of any
. building.
R. 8 Chap. 65: Sce. 1.
An appurtenance is defined as being ¢ something helonging to
another thing as principal, and which passes as incident to the
the principal thing."—Boweier’s Law  Dictionary.

77 These vaulls were constructed beneath the side-walks and on a

level with the bascinent story or cellar of the huilding, and intend-
ed for the use of the building.  The masonry of the vaults was
built up to and conneeted with the front walls of the huilding
and extended out from said walls sixteen or eighiteen feetd ¢ (See
Bill of Bxceptions.)  Does not this desevibie an appurteaance to
a building? Would nota deed of the lot convey this appurtenance?
Jut even i’ the statate did not contain the language referred to,
yet the mechanic would have a lien on the lot for building such
vaults.” It is well known that in cities, vaults of this description
are allowed, by the city authorities, to be built under the side-
walks, and are used chiefly for receiving coals.  The right to con-
struct and use such vaults constitutes an cascment, or, as it is
-termed in the civil law, a sereice or seredtude, which, as long as it
exists, is appurtenant to the land or lot with which it is connected,
passes by any conveyance of the land, and cannot be severed from it.
Smith's Leading Cases. Val. 2; 1. 187-5,

4 Kent Com.—H18.~ & &~

Domat’s Civil Law, See. 1031,

This is materially different from the ease where the claim is for
paving a strect or flagging a side-walk.  Such improvements are
made under the direction of the city authoritics, and are intended
chiefly for the benefit of' the public, and may not; to any conside-
rable degree, enhance the value of the lot.  But vaults under side
walks are for private use alone. 1f they are judiciously planned
and well built, they add to the value of the lot just as much, in
proportion to their cost, as the main building itself.

Why, then, should not the mechanic have a lien upon the lot
for the labor and materials which have so increased its value ?

oo Sl . . s S
IIL. The Jn«lge was rlgh__t m refusing to give the 3d
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Instruction asked by Defendants, as to the

construction
to be given to the contract.

As regards the iron window caps and sills
the specifications, that the Petitioners wore Y /5~
Tron work is not masonry. They were to furnish certain o AC A~
anchors, and were “ to se all stone and iron window caps and sills
in a thorough manner.””  As to the stu,f’ sills in question, the S Ll - eaan chas Ko
contract and specifications alone do aot!énable us to determine e o 7 0
who was to furnish them, but we are referred to the plans.  The 4
Appellants have not thought it advisable to have those plans inclu-
ded in the Bill of Exceptions, nor does it appear that the Bill of
Exceptions contains all the evidence given on the trial. This is a
sufficient answer on this puint, but we can zo further.

The Petition states that the Petitioners were delayed for want 17 >
of this iron and stone work which was to be furnished, and was <74 -~ /o %
finally furnished by the Defendants; that on ore oceasion the
Defendants promised to pay the wages of the workinen who should Ie . 5
remain idle while waiting tor the iron work, and did accordingly ¢ 4%
pay S86G 62.

The answer does not deny that this iron and stone work was to .
be furnished by the Defendants, but denies that there was any s AT //
default on the part of the 1 efendants, and claims that the delays
were owing to the Petitioners not prosecuting the work when the
weather was suitable, and to an improper arrangement of the work, gh Sf
except the delay for which the 886 62 was paid as aforesaid, Sl =

, it is evident from
not to furnish them,

The Bill of Exceptions states that some of such stone work, v 2 Y
(the stone door sills) were to be furnished by the Defendants,
and that evidence was given tending to show that all the stone b w o T
and iron work in question was fuwrnished by the Defendants but not

as s00n a8 required.

This, then, seems to be the state of the case, viz: hoth parties
supposed that the Defendants were to furnish these caps and sills,
and the Defendants did in fact furnish them. When the plead-
ings were put in. the Attorneys for

the respective parties must
have been of the same opinion.

On the wial the counsel for the
Defendants seek to have a construction given to the contract dif-
ferent from the one given to it hy the parties, and ask for an In-
struction, part of which was clearly wrong, and no part of which,
as far as this Court can discover from the record, was clearly
right. The Instruction asked was properly refused.
given it would have been error.
Vallamer 8. King, 3d Barbour 8. €, Rep. 548,
IV.—The fourth iustruction asked by the defendants
mistates both the fact and the law. It it had been given,
it would have misled the Jury. The substance of the ins
truction is : 1st, That the petitioners were not entitled to
payment except upon a certificate from the architect ;
2d, That if they claimed any benefit from any portion of
2 .“r .
such certificate, they were hound by the whole of it.

By the terms of the contract, the superintendent is to decide

To have
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as to all matters in dispute, &e.; but the contractor has the right
of appeal to arbitrators. ;
The petition states that after the work was completed, the peti-
d to the architect for a certificate, and he gave one,
in and by which he made certain decisions as to the claims of the
petitioners; that, among other things, he allowed them $497 for
extra work; but elaimed to deduct, for brick arch sidewalks, $500,
and for twenty days delay, $2,000; that the petitioners appealed
from the decision of the architect in relation to the sidewalks and
in relation to delay; but, failing to agree upon arbitrators, both
parties concluded it was best to have the dispute settled by suit.
The answer does not notice the allegation as to the certificate, and
it was therefore necessary for the petitioners to prove that such a
certificate was given, that being one of the material tacts in the case.
It the certificate is treated s an admission on the part of the
defendants, or of their agent, the rule of law requires that if the
petitioners offered in evidence any portion of it, they shounld offer i .
the whole, and they did so. But they weré not therefore con-
cluded by its statements. They had the right to show, and the
Jury had the right to find that the allowance for extra work was
correct, and that the deductions for the brick arches and for delay
were unjust. The petitioners gave other evidence on both of
these points; and the Jury, by their verdict, sustained the claim
of the petitioners.
V.—The petitioners were entitled to interest from

March 9th, 1857 :

tioners applic

LT 1st, On the account for extra work, hecanse on that

3

day that account was settled, and the sum due was agreed

uapon §
91, On the balance due on the contract, because, by

the terms of the contract, it was due on the completion

of the work

[t is true, that by the terms of the contract, the work is to he
done to the satisfaction of the architeet, and he is to give a certi-
ficate that the unpaid balance of the contract price is due, subject
however thappeal from his decision.  The refusal of the architect
to be satisfied and to give such certificate, when he was in duty
bound to he so satisfied and to give such certificate, was a fraud
upon the rights of the petitioners, and could not operate to prevent
the money becoming due at the time when such certificate was
applied for, and should have been given. The architect claimed
to make certain deductions from the contract price. The peti-
tioners refused to acquiesce in such decision. The Jury have
found that the petitioners were right and the architect wrong;
that no such deductions should be made; that the balance on the
contract was due on the 9th March, and the architect should have
so certified. This suit could not be commenced until the money
was due. If it has ever been due, it was due on the 9th March;
and being due on a contract in writing, we are entitled to interest
rom that time. '
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FRANK PARMELEE, Appeal from the
, g LIBERTY BIGELOW, Cook County Court of Common Pleas.
Z[L,'Lé~:L,/ B 4t~ DAVID A. GAGE &
CeECY WALTER S. JOHNSTON, Mecnaxics' LIEN.
G T V8.
iz // JOSEPH W, HAMBLETON & Abstract of Record,
i Z7%  DANIEL GOODMAN.
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! 2z 1 R This snit was commenced by filing a petition, (o April term, A. D. 1857, of
/ ] the Cook county Circuit Court, for the enforcement of a Mechanies Lien, under the
f statute. At the June special term of the Cireuit Court, the said cause was trans-

/ ferved to the Cook county Court of Common Pleas. And the petition, answer
LMt / and other papers in the case duly filed in said Court of Common Pleas. The said

petition is as follows:

: IAA—VZ
[ el : STATE: OF ILLINOIS, } o
| ] CCOK COUNTY. £
)' I/:_ Zt O INEAN g
/gl e le sbau e - / To the Honorable George Manierre, Judge of the Circuit Court of Cook Co.: ;
L/ | . :
2 Bl Y The petition of Joseph W. Hambleton and Daniel Goodman respeetfully shows
Y L e .
! / L(' L L+ / unto your honor, that your petitioners are masons by trade and are partners doing
il ')‘ - ' - . . . . .
4 4 // /‘{ L Jhand businessin the city of Chieago, in said county under the name of Hambleton and
1 ' o7y /- Goodwan. . 20 ) ey W . S
| M YA frgpaidd Vo S VT il o AL A By ¢
1 P ¥ 4]
l QJ ’i// d 571 .v/z". a4 @, GHlteed f Cepl Clln & JUleCetceiels
| g That Franklin Parmelce, Liberty Bigelow, David A. Gage and Walter S. John-
son, on and before the 27th day of May 1856, possessed and occupied a certain 4
4 sarcel of land situate in Chicago aforesaid, and deseribed as follows, to wit:
{/ I 8
s N o
} Bounded on the North by Randolph street, on the West by State street, on the
o : I ) e ) -~ -y !
o P! ’ £ 4 A ? /. 1) s LeA g F A A A9 /108 Nld ua " ) f
< /év/l(, ///zbr,£1LL"1"' Rk Byt 2F U, AgUPATINRET 504 |
1 Dagee-td ;
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South by the brick barn of Frank Parmelee & Co., and by the lot lying next south
of said barn, and on the east by said barn and by un alley, being about one hun-
dred and twenty-fonr fect on State street, by about one hundred ond fifty-one feet
on Randolph street, Which lands were and are held by them under and by virtue
of certain leases before them made by thie owners of the above described premises
fora long term of years. Which term will not expire for a number of years yet to
come. That on or about the said 27th day of May, the said Parmelee, Bigelow,
Gage and Johnson by their company name of  Frank Parmelee & Co.” made and

entered into a contract in writing with your petitioners of which contract the fol-
lowing is a copy, viz..

These articles of agreement made and entered into this 27th day of May, A.
D., 1856, between Hambleton and Goodman of the first part, building contractors

of the city of Chicago, and Frauk Parmelee & Co., of the same place of the second
part witnesseth,

That the said Hambleton & Goodman or executor’s administrators and assigns,
for and in consideration of the payments hereinafter to be made to them by the
said I". Parmelee & Co,, or their legal representatives, do on their part contract
and agree to build finish and complete in a careful, skiliful and workmanlike man-
ner, to the full and complete satisfaction of Wm. W. Boyington or assistant super”
intendent, and by and at the times mentioned in the foregoing specifications, the
masons and stonework of a five story block and basement of stores and offices, that
is to be erected on the corner of Randolph and State, as aforesaid, so as fully to
carry out the designs of said work as it is set forth in the foregoing specifications
and the plans and drawings therein especially refered to. Said specifications and
plaus and drawings, being hereby declared part and parcel of this contract.

~ And the said Frank Parmelee & Co., or their exccutors administrators or
assigns, for and in consideration of the said Hambleton & Goodman doth fully and
faithfully executing the aforesaid work, so as to fully carry out the design for the
same, as set forth by the specifications. And accordingly to the true spirit,
meaning aud intent thereof, and to the full and complete satisfaction of Wm, W,

e e e e e
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which are hercinbefore stated to have been poss
Parmelee, Bigelow, Gage and Johason are the same
said contract and specifications and are
your petitioners performed the work,
ings as hereinafter stated.

Boyington, or his assistant superintendent as aforesaid, and

at the times mentioned
in the foregoing specifications doth hereby agree to pay the

said

the sum of Twenty Thousand Three Hundred and
seventy-four dollars $20,374 in the manner following viz.: As the work progresses,
the superintendent is to make out estimates from time to time,
material in-wrought into the building and upon Prese
said superintendent ot eighty-five per

of the work and
ntation of a certificate from
cent on said estimate. The said Frank
Parmelee & Co., or their legal representativ

es are to pay the amount from time to
time, und the balance fiftcen per ce

ntis to be paid together with any other balance
that may be due to said Hambleton & Goodman, upon the completion of the con,
tract as aforesaid, provided the said superintendent shall cer

tify in writing that they
are entitled thereto.

In Witness whereof, the parties hereto have set their hawds the day

and year
above written, (Signed)
HAMBLETON & GOODMAN.

FRANK PARMELEE & Co.

That specifications mentioned in the said contract is hereto annexed and

marked schedule A, and is made a part of this petition, excepting, howerver,

that the words in said specifications contained under the head of * damages” and
relating to unavoidable delays, were added some few days after the said 27th day of

May, with the consent und by the directions of the parties to such contracts and

for the pursose of making such addition a part of such contract,

And your petitioners farther show that the premises first above described, and

essed and occupied vy the said
premises referred to, in the
the same lands and premises upon which
furnished the materials and put up the build_

.And your petitioners further show that immediately after making such contract
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they proceeded to the performance of the same, on their part, and did all the work
and furnished all the materials to be by them done and fariished aceording to the
provisions of such contract, and would have completed the work and the several
parts thereof within the times specifie:l in such contract if they had not been pre-
vented by causes of delay that were unavoidable ou their part, and if they had unot
been delayed said Frank Parmelee & Co.  And if they had not been obliged to
wait for certain iron work and castings which were to he furnished and which were
finally furnisk:ed by the same Frank Parmelee & Co. That your petitioners were
obliged to wait for lintels to be placed over the iron columms, and for the iron
window caps and sills, and for the stone sills of the south tower, and for the carpen-
ter work to be done, and for the building to be shut up and warmed so that the

plastering would dry.

Your petitioners further show nuto your honor, that by reason of the neglect
of the said Frank Parmelee & Co., in the particulars above mentioned and by
reason of the said delay consequent thercupon your petitioners were put to great
expense and suffered great loss and damage, masmuch as they could not keep their
men at work to advantage, and the men were frequently idle for want of worlk, and
your petitioners were obliged from time to time to discharge their men and then
to hire again at higher wages, snd were obliged to complete the job when the days
were short, and during the cold weather of the fall and winter, when it necessarily
cost them a much larger sum, than it would if they could have done sach work at
the time contemplated when such confract was made.  Which loss and
damage so sustained by your petitioners fo the sum of Ten Thous-
and Dollars, besides the sum $86,02, a claim for money paid as hercinafter mentioned.
That your petitioners frequently complained to-the said Frank Parmelee & Co.,
and to their architect and agent, thesaid Boyington of cach delay and uotified them

of the damage which your petitioners were sustaining in consequence thereof.

Your petitioners further show unto your honor that at the request of the said
Frank Parmelee & Co. and under the dircetion of the said superintendent they
furnished materials and performed work in addition to that which was specified in
the contract, of the value of Five Hundred Dollars or thereabouts.

Your petitioners further show that they made an agreeraent with one William
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Ford by the terms of which agreement he was to lay up the front wall of the
building, and he employed a sufficient number of competent workmen and would
have completed his job in the month of August if he had not been delayed through
the default of the said Frank Parmelee & Co., in the particulars above mentioned,
That his men were frequently without work, and he was on several occasions obliged
to dismiss o number of them while waiting for said iron work. That finally the
said Frank Parmelee & Co. either personally or by their said architect requested
that the said Ford should retain his workmen and promised to pay their wages for
such time as they should thereafter remain idle for want of iron work so to be fur-
nished by the said Frank Parmelee & Co. That pursuant to such request, the
masons and laborers were detained aud paid by said Ford, aud your petitioners for
time that they were idle from the 22nd to the 26th of September the sum af eighty

six dollars and sixty two cents.

And your petitioners further show unto your honor, that your petitioners having
ta length fully comp'eted their job, and having faithfully kept and performed the
snid contract, on their part, did, on or about the 1st day of March last past, present
{o the architect and superintendent, the said Wm. W, Boyington, their account and
claim for the extra work and materials, which they had so done and furnished, as
above mentioned, which account also included the items of the said cluim of $86 12-
100, being for money paid at the request of said Frank Parmelee & Co,, as above
stated. That your petitioners and the said Boyington looked oversuch account, and
made divers corrections iz the samie, and mutually agreed that the amount due thereon
unto your petitioners, for such extra work and materials, was the sum of $497, and
that the said sum of $86 12-100, was also justly due to your petitioners. That there.
upon your petitioners applied (o the said Boyington to give them a final certificate
for the balance due them, of the price mentioned in said contract, and also for the

amount due for such extra work and materials, for said money paid.

And your petitioners further show that on the 9th day of March last past the
said Boyington delivered unto your petitioners a certificate of which the following

is a copy, viz.:
Chicago, March 9ih, 18571.

1 hereby certify that I have carefully examined all the voriations from the
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contract by which Messrs. Hambleton & Goodman, on the 27th day of May, A. D.
1851, agreed to the masonry and stone work, and furnish materials for a block of
stores and offices situated on the corner of State and Randolph streets for Messrs,
F. Parmelee & Co. I find that Messrs. Hambleton & Goodman are entitled to an

allowance of four hundred and ninety-seven dollars

for various extra WOrk &c.. ... .. oaceiiiiiiieititoanaanenns $497,00
AN oI G Of CON I C byttt s s e s eh aioie oefe o) lear o5 s lera wrmsilelis mimimicts $20,374,00
$20,8%1,00

Messrs. Hambleton & Goodman are also deficient in point
of not fulfilling contract and work charged, making some
parts less than was called for in the contract, viz.:

For brick work and plastering omitted,........... D B oD coea. 31,874
A hrick R archiBIAe WalKE s «iols s olets e ois s o slosralsin sialolots aolar atmnlo oiclots $500,00
“ twenty days delay in finishing the building as provided

N T T Uiy B a3 s o 6 B A R G B e B OIS GO S $200,000 2,568 T4

$18,302,26

Payments as per certificate from time to time,.-.............. $15,885,00

$2,417,35

Wi W. BOYINGTON,
Superintendent.

Your petitioners further show that they at once appealed from the decision of
the said Boyington, as will appear from the fcllowing notice which they served upon
the said Frank Parmelee & Co., and upon the said Boyington on the 12th day of
March.

G ENTLEMEN,

Having fully performed on our part the contract entered into on the 27th day
of March, 1856, with Frank Parmelee & Co., we applied to Wm. W. Boyington
the superintendent, for a final certificate for the balance due us. On the 9th day
of March instant, he delivered to us a certificate in which he among other things
professes to decide and certify that we are deficient in point of not fulfilling con-
tract and work charged. Makiog sowme parts less than was called for in the con-
tract, to wit,

For brick arch side walks,....c.vvvvvvnunee. .. - $500,00

S
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Twenty day’s delay in finishing the building as provided

] O R S S S e v o 0 e S S $2000,00
Thereby leaving the balance due us only,...................... $2,417,2T°

We clain that whatever damage or loss may have been sustained in relation
to the brick arch side walks, resulted from a defective design furnished by said
superintendent and that whatever delay there was in finishing the building was
unavoidable on our part and was caused by you or by some of you.

You will please take natice that we hereby. protest, against the above men-
tioned decision of the said superintendent, and as provided for in said contract
appeal from such decision to an arbitration to be chosen indifferently. And we
propose as arbitrators the following named persons, to wit, Thomas Wilner, Levj
H. W;lte;h;mse and William H. Carter, each of whom is, as we bhelieve disinter-
ested, and fully competent to act as such arbitrator. It you are willing to submit
to such arbitration please notify us or our attorneys, bereinafter named, of such
willingness without delay, so that we may if possible agree with you upon the per-
sons to act as arbitrators. Our attorneys above referred to are Messrs. Goodrich,
Farwell and Smith, whose office is 47 Clark street. If you do not on or before
the 16th instant, notify us or our attorneys of your willingness to submit to such
arbitration. We shall conclude that you refuse to arbitrate, and we shall be com.

pelled to commence sult to enforce our claim against said Frank Parmelee & Co.
Dated March 11th, 185%.

Very respectfully yours,
HAMBLETON & GOODMAN.
To Messrs. Frank Parmelee & Co., Mr. Wm. W. Boyington.

Your petitioners further show that after such certificate was given by said
Boyington as aforesaid, they called on him ard inquired of him why he had neg-
lected to include in said certificate the sail sum of $86,62, and he admitted that it
was omitted by mistake, and then gave them a separate certificate for that amount,
which amount the said Frank Parmelee o Co. afterwards paid to your petitioners,

Your petitioners further show that it is Zrue as was in said notice stated, that

R—
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whatever damage or loss was sustained in relation to the

*brick arch side walks”
resulttd from a defectiv

e design furnished by said Boyington and that the work
done by your petitioners was done well and in strict compliance with the contract,
and according to the designs furnished, that the said brick and side walks were
nearly completed, when they gave way, and it was evident that arches built
according to such design would not be sufficient, and your petitioners were directed
ot to complete them but were told that they must remove the materials provided

and used for such arches, which instructions by said Boyington your petitioners
followed.

Your petitivners further show that although the said Frank Parmelee & Co.,
after receiving such notice at first consented to such arbitration, and agreed with
your petitioners upon persons to act as arbitrators, yet the said Frank Parmeles &
Co. finally concluded not to submit to such arbitration. That on the 25th day of
March the said Parmelee called at the office of the said attorneys and informed them
that the persons whom they had named were not willing to act, that they (the said
Frank Parmelee & Co. meaning,) had not been able to find suitable men who would
act as arbitrators in the matter, that they had concluded not to try any farther, and
that they had rather leave the matter to the decision of twelve men, than to any
three men they would be able to get. Your petitioners therefore claim that the
said Frank Parmelee & Co., are justly indebted to your petitioners as following,

The balance of the price mentioned in the contrast after

deducting all payments and also deducting the said sum

of 818,74 for brick work and plastering omitted and also

allowing for the materials tuken from the brick arch side

walks, and for the value of the work remaining to be done

on the said side-walks, when your petitioners were instructed

not to complete them.._____....____..........________8150 $4,260,26
For extra work and materials, ... .. ... .. ...___. cee mean--..497,00
For demages sustained through the default of said Franlk

Parmelee & Co. above set forth,. ... ... .........__... ceaasa...2000,00

otalitzerdfe Brartl, ool s b e it e ol e e oy $6,757,26

viz.

Your petitioners further show that as they are ndvised and verily believe they have
a lien upon the said land and upon the leasehold interest of the said Frank Parme-
lee & Co. in and to said land, and upon the said building for the sum so due them as
aforesaid. * And they ask the aid of this honorable court in the premises, and pray
that such lien mn.y‘be enforced, and that a judgment or decree may be made direct-

— e e
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- ing the sale of said leaseh.Id interest and of said buildings, and of all the right,

/ / title, and interest of the said Parmelee, Bigelow, Giage and Johnson, in or to the

said land or buildings, to pay the sum due to your petitioners as aforesaid, and
that such other further, or different order or decree may be made in the premises as
to your honor shall seem meet, and as shall be agreeable to equity.

Your petitioners farther pray that a summons may issue from this court

“ / directed to the sheriff of Cook county, to summon the said Frank

i Liberty Bigelow, David A. Gage and Walter S. Johnson, returnable to the next
term of this court to cause them to appear and answer this petition.

lin Parmelee,

DANIEL GOODMAN,
JOSEPH W. HAMBLETON.
GOODRICH, FARWELL & SMITH, Soliciters for Petitioners.

STATE OF ILLINOTS, )
COOK COUNTY,

The above named Joseph W. Hambleton and Danicl Goodman being seve
duly affirmed, each for himself doth s

petition and knows the contents thereof, and the same is true according to the best
of his knowledge and belief,

rally
ay that he has heard read the foregoing

JOSEPH W. HAMBLETON,
DANIEL GOODMAN.
This 2nd day of April, 1857,

Wm. L. Church clerk.

“SCHEDULE A.”
Ay Srecirications ror TnE Masoxs:  Work and materials required for the
7/ erection and completion of a block of pressed brick stores and offices that F. Par-
melee & Co. are about to have bujlt on the corner of State and Randolph streets,
in front of and in connection with the walls of the omnibus barn.

Special reference will be had by the contractor to the following specifications, and

B e Pr— —— e e P R ——
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the accompanying designs, as made by Wm. W, Boyington, architect, and which con -

sists of the following drawings, to wit:

Plan of Foundation, and Vaults under walk,
% ' Basement,
« « Nain Floor.
“« 4« Second
« & Third and Fourth Floors will be the same as the second floor. Fifth

Floors will be only finished in towers.

Duries orF Contractor: He shall be strictly held to make such work, and to
use such material as is hereinafter deseribed, and to work up the building to the given
design, and in all eases where the drawings are figured, the figures must be taken by
him as the given dimensions, without reference to what the drawing may measure on
its scale. He will be further held to submit as to the character of the materials used
and the work done, to the judgment of the superintendent, anl to procure from him
all necesswry interpretations of the design, and ull necessavy certificates, rezarding his

payments.

SuPERINTENDANTS AND THEIR Duries: Boyington & Wheelock, or assistang
architects, are declared to be the superintendents of the work for the owner. Their
duties will consist in giving, on demand, such interpretations, either in language, wri-
ting or drawing, as in their judgments the nature of the work may require, having
particular care that any and all work done, and materials used for the wox'k; be such
as is hereinafter deseribed, in giving, on demand, any certificates that the contractor
may be entitled to, and in settling all deductions of, or additions to the contract price
which may grow out of alterations of the design, after the same is decla ed to the
contract. Also determining the amount of damages which may acerue from any

cause, and to paiticularly decide upon the fitness of all material used, and work done

The contractor being bound iu all cases, to remove all improper work or mate-

rials, upon being directed so to do by the superintendent.

But the contractor, i, after being directed, as above, to remove the same, should
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refuse or neglect so to do, shall not ouly suffer

the difference, in value of proper and improper work and materials, but shall

a deduction from the contract price of

also be

liable for all damages of whatsoever nature or kind, that may result from such cause,

The above prov

or fixed, without the knowledge of the superintendent,

isions to apply in the same way to all materials or work used, made

And it is hereby expressly provided, that, in case, the contractor should feel

aggrieved by the decision of the superindentent, an appeal may be taken from such

decision to an arbitration, chosen indifferently,
be final, and binding on all parties.

The owner reserves the right to alter or modify the design, and to add to or di

minish from the contract price, the difference to be adjusted, as provided above.

The owner being bound, in all cases, to recognize the acts of his superintendent,

not only as regards extra work, but also to the sufficiency of the design, the contractor

being in no case responsible for any accident resulting to the work from a defective
design, which fact must be determined by an arbitration of three disinterested men,
chosen indifferently, and if found that the damages resulted from a want of proper
caro on the part of contractor, then, and in such case, the damages and loss shall be
paid for and made good by him. But, if found that the accident or damage resulted

from an improper design, then, and in such case, all damages shall be sustained b
owners; which, in all cases,

allowed.

¥

must be real, and in no case constructive damages to be

All payments made on the work during its progress are on account of the con-

tract, and shall, in no case, bo construed as an acceptance of the work executed, but

the contractor shall be liable to all tho conditions of the contract, until the work is
accepted, as finished and completed,

———
| SLERA - S

and whose decision in the matter shall

—
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Dimensions of the building, as represented by, and figured on the drawings:

ITeights.
Basement Story, 8’ (Cellar,) walk under, to be 6' 6” feet.
Principal do do 18’ 2” do.
Second do do 12’ 3” do.
Third do do 11’ 3” do.
Fourth do do 10’ 3” do.
Fifth do do 15’ 0” do.

For depth of foundation below the cellar bottoms, see sections and plans.

This building is intended to be thorough in every particular, and must be finished
throughout, as hereinafter described, and anything shown by the drawings, and not
hereinatter particularly reserved or described, which is necessary to complete the ma-
sons materials and work of the building is to be done at the cost of the contractor
notwithstanding such omission.

GRADE OF BUILDING,

Top of first floor of joist to be fixed twenty-one inches above the new grade of
sidewalk.

EXCAVATIONS.

‘The entire area of the proposed building, as required by plans, to be dug out to
the required depth for cellar and basement bottom, by propr etors.  Excuvations for
footings of walls, to be dug by contractor, below the first named excavation. All
other excavations for drains and cislerns, aud for foundations of piers, and for vault-
of water closets, as required by plans, to be dug by the contractor. Al the excava-
ted earth to be disposed of by the proprietors. Contractor to properly level off the
earth about the walls, 80 as to turn the water from the walls, and re-fill the excavations
for drains.  After the sama is put in and properly fixed, the drains will all be let into
the sewer that now passes from the barn to State street.  These drain pipes will be
furnished, and laid by the proprictors, after the trenches are dug, and cesspools pro_
perly arranged by the person putting in the drain pipes, 5o as to drain each base-
ment and cellar under the walks seperate.
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RUBBLE STONE WORK.

All walls shaded blue to be of stone, of dimensions, and heights figured on the
drawings and composed of godd quarry stome, laid in the best manner with mortar
mixed of proper proportions of best lime and clean coarse sand, the whole to be well
bedded and bonded together and well faced on both sides,

Dwarf walls to have stone foundations, same kind of work as above specified
between main pier, same depth and average twenty-four 'inches thick laid in cement
mortar, all stone walls 10 be laid in cement mortar one foot above the b

asement
floor, outside walls to cellars under the side-walks will be 1

aid in cement full height

Footing of wall for piers on fronts from the bottom of trenches to be composed
of large stone, and will be thiee feet bigh and five feet 6”

wide the first course or
layer must not be less than twelve inches thick by

thirty feet square surface aud must
be well settled in the earth by a heavy instrument of wood and |

aid in a mortar made
of two parts sand and one of w

ater lime, upon the first store there will be two

more courses 10” to 12” each 4’ x 4’ and 3’ x & thoroughly fitted together and

bedded in fine mortar as above, the top of the top stone will be dressed with square

edges. Piers in the cellar for partition walls 3 feet deep built of good square stones;

and the top of each to be covered with a stone at jeast 10”

thick. Bearing walls for
the support of the arches and side-walks will be

as shown in plans and sections.
Foundations for the support of the iron columns in the cellars under walks will be
composed of large stone, oue stone to «ach layer and well fitted together.

The top of the piers for the fronts to rest the jron columns upon will be dressed
and squared for staying surface.

The same kind of stone will be used for the foundations of iron columns for the

interior of basement and laid in same way.  All necessary holes to receive {imbers

and joists must be cut in the brick and stone work of old walls, by contractor for

masonry.  Walls of areas to be of stone, for height and thickness, seo section and
plan.

The face of which must be laid in courses with good bonds and coarse, bush

— - par—e e m
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hammer face. All door and window openings left where shown on plans with return

stone jambs and stone caps and sills.

All proper holes left for drains and gas pipes as directed or shown by plans.

CUT STONE.

For the quality and kind reference will be had to the accompanying description
and drawings, where the same is plainly described and shown, aod must all be
properly set, and after the walls are finished to be properly cleaned off and
pointed up.

All stone piers shown on basement plan must be composed of good square
blocks, well cut on all sides, medium bush-hammered with 14 inch border, well laid
in fine mortar to the right height to rest the columns upon, there will be no stone
door sills.  There will be a belting course of cut stone 6 inches thick laid in connec-
tion with the stone sills to the first tier of windows above the stores with a drip cut
on under side, this belt course will project 24 inches aud Iay in the wall at least 6
inches, and at the windows full width for sills of 8 inch jambs, under this belt of
stone will be a strip of sheet lead 8” wide Inid in the wall solid and furnished by the
mason, projecting out for the purpose of making water tight over cornice and balcony.
The stone piers dividing the store fronts on both streets will be formed in blocks thir-
teen inches deep into them with rustic joint, fine bush-hammered fuce with fine miter
border, all neatly trimmed and laid up with a fine pnint of mortar, up to the right
height for the lintel of store fronts.

BRICK WORK.

All walls shaded red on the plans are to be of bricks of the thickness and size
marked on the plans, laid in the best manner, with solid heads and bed joints, and
slushed solid every two courses. The cellars under the walks will be formed with
12 inch cross skin back brick arches, from which four inch brick arches will be turned
and all laid in cement mortar composed of two parts sand to one of cement. The
cross arches will be anchored with 1 inch round iron with nuts and washeis at each

e
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end. The washer on the area side will be four feet long, let into the face of the
wall, size 1% x 2% with 4 bolt at bottom through the wall,

‘The window jambs and casings outside for the last story of towers will be formed
of brick and will be on all sides except the south side of south tower, There will

be three of these towcrs one to each corner of the building.

All brick used for facing the outside walls must be hard burned, all soft brick
to be rejected from the work. The face will be red, pressed brick, on both streets,
close jointed and tuck pointed. Tower walls to extend above the roof of main build-
ing on all sides, the inner sides to cach will be comenced on trusses from the ceiling
of fourth story, these tower walls will be light in thick above tho fourth story. Owners
will furnish at the time they are wanted in all eases where the roof is to be of felt and
composition, a suflicient amount of 2 x 4 inch scantling to surround the whole roof of
building and which must be built in the fire walls by contractor in such a maunner as
the lower side of the piece will be flush with the top of the roof boards. All chim-
neys to be built as shown by drawings, and in all cases where the flues passes through
the floorings the Lrick work must project out 4 inchesso as to form at least 8 inches
between the timbers and smoke flues, all the flues to be smoothly plastered on the
inside, and have stove pipe thimbles with tin stoppers, as directed, and "be finished
above tho roof, at least one foot above the highest point. There will be brick arch
window caps to all the windows of the fourth story. Seasoned lath to be worked in
all the joints of the brick of the outside walls of the different stories, one to each

12th course. Contractor to exccute all the masonry and furnish all the materials

* necessary for setting bank vault in the corner room, and all necessary iron anchors

and stone lining for same. Tron grating for ventilation 8 x 12 inches, to ba worked
in the outside walls with connecting flues to reach the basement under walks. The
contractor for the masonry will set all stone and iron window caps and sills in a

thorough manner.

IRON ANCHORS,

For cach of the piers, and for at least every ten feat of the dead walls, to be
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carefully worked in the masonry aud secured to the timb:rs'of each of the floors and
roof, Thero will be 13 by 2} wrought iron anchors, extending on top of stone piers
!
and let into the same on both fronte, and will extend the whole length of both fronts
over openings except where oak timbers are to be put in.
The iron anchors for the fronts will be turmed down into the stone one inch, and
pass each other at least 6 inches, so as to prevent splitting the stone. Iron to be let

in flush with top of stone.

These will be all pin anchors, made to wit: Pin eight inches long, of
7-8 round iron, the shauk to be 24 inches long. properly welded around the pin, and
will be fastened to the timber with two spikes, size of iron 4 x 14, Those for the
stona lintels of fronts to be extra heavy and must be long enough to reach the third
joist from the stone or timber to be anchored. Straps of ix14 iron to be placed on
the timbers of all the floors and roof, where the same lie upon and meet on divissior
walls, these straps must be 20 incbes long, American iron, and have 4 spikes each,
with ends turned down into timbers. All main timbers that connect with the old
wall, or every ten feet of joist must have the sam2 kind of anchor extending through

the wall, with a nut on inside of wall.

PLASTERING

All throughout the building to be of the best quality plaster of Paris finish.—
All three coat work except the basement, fourth and fifth stories, which will be two

coats.

All brown mortar must be composed of suitable proportionsof clear, sharp saud,
quick fresh lime and hair, each of which must be put on at proper proportions and

* times. The finishing coat must be thoroughly polished, with plumb angles and true
corners*

The contractor for the masonry will be held responsible for a perfect job of plas-

I——E L ¢
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b ST tering, and all places that may have been damaged or bruised by carpenters or other
wiso must be made good by the mason, without extra charge,
Finally the whole job to ba fully completed in a careful, skilful and worknan-

like manner, and every material to be furnished therefor, and anything shown by the

Ly plans relating to or is necessary to compl:te the masonry of the building, and not

hereinbefore particularly reserved or described, is to be done at the cost of the contrac-

tor, notwithstunding such omission.

FINAL. ;

Owner to give possession of the ground on or before the 26th day of May A. D,
1856. Coatractor must agree to build the walls and chimneys ready for roof on or
| before Sept. 1st 1856, and fully complete the plastering of the building within fortgy-
! fivo days after the sama is declared by the Superintendent ready for lathing, and must
l complete the whole job of masor ry within one hundred aud fifty days after thefirst
aboved mentioned time. ’

3aid work in no case shall be considered as finished, unless the same is so report-
ed to the Superintendont and aceepte | by him. The owner hereby agrecing to have
in readiness all necessary timber and carpinter's work as they may be wanted, so that
i in no case the masonry shall be hindered for the want of the same, and will put on
1 cach floor of joist on all the buildings within days after the

walls are made ready to receive the same and in ease he should fail to do 80, then and
P, . in such case do hereby agreo to exten ! the time for finishing said work in a Pro Rata
¥ proportion for such delay, and will also pay all damages resulting to the contractor
from such causo of delay, provided the contractor shall at the time of such deluy notify
the superintendent in writing of the extent thereof, and the dumages to him arising

therefrom, and if required by owner must prove the samo.

DAMAGES.

And in order to secure the execution of the work in the manner, and at the times

specified, it is hereby distinctly declared that the damages arising from the non-ful-

Le%ir
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/A fillmént of the contract s regards time, shall be one hundred dotlars por day, for euch
'zinld'e\'ery day the work remains uafinished and which sum of damages shall be de-
ducted from the contract price as elignidated damages. The object of the above is tg
guard against delays that can be avoided but unaveidable delays excepted.

PAYMENTS.

To be inade on the work as may be hereafter agreed.

The Answer of the defendants is as follows.

The answer of Franklin Parmelee, Liberty Bigelow, David A. Gage | ur‘xd
Walter 8. Johnston, defendants to the petition of Joseph W. Hambleton
and Daniel Goodman, pelitioners in the said petition against the defendants
aforesaid :

And the said defendants answering said petition say that they admit that on the
27th day of May A. D, 1856, they were possessed of said parcel of land described in

2 divers persons other than these defendents, which leases have a long period of time
yet to ran; but that on or about the 15th day of September A. D. 1856 these defen-
dants, by their deed bearing that date onveyed all their interestin and to said premises

ieashold estate, which said deed on about the 16th day of October 1856, was duly re-
corded in the Recorder’s office of snid county of Cook, as by the said deed when pr.o-
duced will more fully appear.

And the said defendants further answering say that on or about the 27th day of
May aforesaid, they ontered into a contract with the said petitioners substantially tha
same with the specifications as set forth in said petition,

. 2 M

said petition, as assignees of certain leases before then made by the owners tkereof, to °

to one Daniel Lawrenca of the city of Boston, who is still the legal owner of said
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The said dofendants also say that said] contract was wade respecting the said
lands and premises described in said petition.

And the said defendants further say that they deny that the said complainants
did all the work and furnished all the materials to be by them done and furnished
according {o the provisions of said contract and they deny thatthe said petitioners were
prevented by causes of delay which were: unavoidable on their part from completing
the said work or the several parts thereof within the time specified in such contract,
and they also deny that the said delay in finishing said work and fulfilling said con-
tract was occasioned by the defendants, or‘.that. they were prevented from completing
the same by the defendants negléét, to furnish any of the materials provided in and
by the said contract or otherwise to'be furnished by them. = And the said defendants
allege that the delay of the said petitioners, instead or being occasioned by the de.
fault of the defendants in the premises, was in fact occasioned by the omission of the
petitioners to prosecute tie said work when the weather was suitable and by a bad
and improper arrangement of said work, by their sub-letting different portions thereof,
to different persons one portion to one man and another portion to another man, and
thus requiring the defendants to Lring forward the other work, which was not to be
doue by the petitioners, all at the same time and in g manuer which it was not con-
templated or agreed that they should do., ’

The defendants deny that tl.e suid petitioners have been put to great expense, or,
any expense (except that which was mentioned in said petition as amounting to cighty-
six dollars and sixty-two-cents, which defendants paid or that they have sustained any
loss or damage Dy reason of any default or omission of the defencants to perform. ,
their part of said contract and that all the delays in said work, (except that above
mentioned) on the part of said petitioners or their sub-contraclors, wero their own fault
in the arrangement of said work and the want of proper care, arrangement and dili-
gence in prosecuting the same.

And they further say that the said petitioners did not notify the said Boyington,
Wheelock or assistant, at the time of any alledged delay or the damages consequent
thereupon, nor did they notify the defendants to the best of their knowledge, infor-
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pay the defendants one hundre | dollars pe

* sum of one hundred dollars per day foreaid time, as the d
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mation and belief, or cither of them, of the same, except as to that

above mentioned.
And the said defendants deny that they delayed the s

aid Ford or prevented him, or

any other of the sub-contractors on said work from completing their contract,

And the said defendants further say that tho said
their said contract, and that the saiq building w

s1id work to be done and performed by

petitioners failed to complete
as so far unfinished i respect to the

the said petioners and therefore unfit to be

used for the period of more than sixty days after the time appoinied and fixed in said

contract for the completion thercof, and they say that the rents of said building if fin-
ished would have amouunted to the sum of fifteen hundred dollars per month ior said
t aud that the said petitioners should
r day for each and every day the said work
1emained unfinished after the time specified in sajg contract, which should be deduc-

time, and it is provided in aud by said contrac

ted from the contract priceasliquidated dawages(unavoidable delays being exeepted) and
they further say that such delay was not anavoidable, and they shall insist on the said

amages sustained as afore-
said, and which was due angd owing by petitioners at the commencement of this suit
and it is still due and owing as a legul proper offset to the cluim of the said petitioners
and which they hereby offer to allow and have deducted from any sum whicl, the said
petitioners may prove on the trial, of this suit agajust these defendants.  And the

said defendants further arswering admit that the said complainant caused to beserved

- upon them the notice mectioned in said-petition whereby they objected to so much of

said certificate of Wm, W, Boyington as related to the non-fulfilment of said con-
tract as respects time, and an allowance of two thousand dollars as damages for such
non-fulfillment, and to so much of said certificate as related to the brick aud side walk
substantially as stated in said petition,

And these defendants having fears that the persons proposed as arbitrators in said
notice would have an undue partiality towards the complainants, from the fact that
said persons were, asthese defendants were informed and believed to be true engaged
in the same ocet pation as that of the complainants, and therefore would be liable to
lean strongly agamst theso defendants, did take the liberty to interpose an objection

to them, and to suggest other names and persons as they believed more suitablo to de-
cide such a controversy impartially,

e e e
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And with that view these defendants within the time required in said notice

sent to complainants’ solicitors the following communication,

Chicago, March 16th, 1851.

-

-
GOODRICH, FARWELL axp SMITH, Esq/rs.
GENTLEMEN:

In pursuacce of a notice from Hambleton & Goodman, of a wish on
their part to arbitrate the differences which have arisen between them and us, res-
peeting the work on “Garret Block,” and wishing ourselves to avoid litigation, and
to arbitrate our differences, providing we can agree on the arbitrators, and the terms
of submission, we say that we have made inquiries concerning the men named by
Messrs, Hambleton & Goodman in their notice bearing date March 11th inst, and
although they are very reputable gentlemen, yet the fact t' at they are all engaged
in the same business with Messrs. Hambleton & Goodman is suflicient, we think,
to give them an undue bias in their favor and we therefore fecl unwilling to accept
cither of them, and to avoid the bias which naturally arises from similurity of occu-
pation asin the persons named, we name Cyrus Beers, William R. Loomis and James
L. Howe, as arbitrators, or as names to choose from, and desire that you inform us
within & reasonable time whether Messrs. Hambleton & Goodman will accept these
or cither of them, to form the arbitrators between us, which arbitrators ought not
to Le less than three in number, all of which ought to be chosen by the parties.

Yours Respectfully,

I, PARMELEE & CO.

And these Defendants further say that the complainants or their said solicitors

objected to all the persons so named by the said defl’ts, exeept the said Cyrus Beers,
whom they accepted, that after considerable negotiation these arbitrators were
agreed upon by the parties but on being notified of such sclection, two of them as

these defendants are informed, and verily believe to be true, being tho said Beers
and Mr. Francts Sherman refused to serve and the defendant Parmelee on heing so
informed and believing that it would be extremely difficult if not impossible to ob-
tain the services of three such gentlemen of experience, ability and integrity, as the

importance of the differences between the parties required, went to the complain-




g, = ant’s solicitor who had charge of the matter, and informed him of such conclusion,
and stated that he believed it would be better for all concerned to leave these mat-
ters to the delelOIl of twelve men than to try any more to have it doue by arbitra-

tors, to w hich the said solicitors also assented. But nothing more was done in that
behalf,

And these defendants further say, that according to the best of their knowledge
and belief, it is not true, as stated in said petition; that the damage resulting from
the failure of said brick arch side walks, was occasioned by a defective design of
said work, but the same was the result of the negligence of the petitioners in not
building the same in the proper scason of the year, and in proper and suitable

weather, and in a proper manner; that they were frequently requested during the

fair weather, and proper season to do said work, but persisted in leaving the same
/ & till the season became wet and cold, aud wholly unsuited to such work, and by réa-
(i sson theeof the work failed. That the design of said work, as they are informed and

believe, has been much followed’ and when the worlk is well done, has alwas sroved
suflicient and successful.

And the said defendants say that they kept and performed the said contract on
their part, except as to said shor: detention of a very foew days and for that they
settled with and paid the complainants, but that the complainants have not perform-
ed said contract on their part but failed so to do and have thereby for the period of
more than sixty days without any cause of prevention by these defendants or unavoid- -
able accidents or delays, deprived these defendants of the use of said building and
oceasional damages to these defendants to a much largersum than can or ought justly
to be claimed upon said contract on their part. Without this that any other matter
or thing not hereinbefore confessed or avoided, traversed or denied, is truc to the
best of their knowledge or belief, and they pray that they may be hence dismissed
with their costs, cxpenses drc.

FRANKLIN PARMELEE,
LIBERTY BI«ELOW,

DAVID A. GAGE,
WALTER S. JOHNSON.

W, K. McALLISTER Solicitors for Defendants.

Raplication was filled in the usual form.
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The bill of exceptions was entitled in the cause in said Court of Common Pleas

and is as follows, viz.:

Be it remembered that on the 30th day of November, A. D, 1857, that being
one of the days of the November term of {he said court. the said defendants filed with
their clerk of said court an affidavit for a continuance of said cause, and thereupon
by their attorneys moved the said court that the said cause be continued which said

affidavit is in the words and figures following, to wit.

FRANK PARMELEE, Cook County Court of Common Pleas.
LIBERTY BIGELOW,
DAYID A. '%IB\GE, e MEzcnaxics’ Liew.

JOSEPH W, HAMBLETON &
DANIEL GOODMAN.

STATE OF ILLINOIS,
COUNTY OF CGOK. B8

Frank Parmelce one of the defendants in the above entitled causo, being duly
sworn deposes and says that the said defendants, have fully and fairlystated their case
in this cause, to W. K. McAllister of the city of Chicago, their counsel therein, and
that they have a good and substantial defense on the merits in this cause, as they are
advised by their said counsel after such statement, and which the said defendants

verily believe to be true.

And he forther says that John Whitney who resides in the city of Chicago and
Harmon Lanckton, who is now residing in Bainbridge, Granger Co,, Ohio, are cach
of them necessary and material witnesses for the defendants on the trial of this cause,
without whoso testimony and that of each of them the said defendants cannot safely

proceed to the trial of the same.

And deponent further says that the said witnesses aro each of them mechanics
and that they are competent, credible and intelligent persons, and that he expects that
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the defendants will be able to prove by the said John Whitney, on'the trial ‘of this
cause, that he the said Whitney saw the progress of the work done under the contract
of the petitioners set out in their petition in this cause, nearly cvery day with somé
slight exceptions from the commencement of the said petitioners with their said
job until they quit the same. Aud that from the commencement aforesaid to the
time fixed- in said contract for the completion of said job by the petitioners theré
were materials and work always'in readiness for the use of petitioners in their said
job, sufficient to have enabled them by procuring reasonable and adequate supply of
laborers, and by prosecuting said work with proper dilligence to have completed
said job within the time fixed in suid contract for the completion thereof. And
that this deponent in the month of August, A. D., 1856, at the place of said work
requested and urged the petitioners to procure more help so as to zomplete said job

within said time, stating to them that their money was ready to pay them as fast as

needed if they would do so, and more particularly that deponent urged and requested
them to proceed at that time and make the brick arches under the side-walks upon
State and Rundolph streets, to support the flagging in front of said building on said
streets as provided by the contract, to which contract (as set ferth in the said peti-
tion, deponent refers as a part of this hﬂidnvit,) and be expects to be able to prové
by said Whitney, that the said petitioners during the greater part of the time of
doing said work had an insufficient supply of men for said work and that they neg.
lected to prosecute the same with diligence and fidelity, and that they whollj
omitted and neglected (though requested to do the same at the proper time by depo-
nent,) to commence the building of said arches, and work under the side-walks until
late in the fall, when the season was cold and wet and that the same in part fell in,
for that reason and for want of proper construction soon after they were built by
petitioners. And that the said job of the petitioners for and during the period of about
wo months after the time fixed for the completion thereof, was so far unfinished as to
render said building entirely untenantable during that time and that the defendants
sustained heavy damages by losing the use of said buildings during such time as,
aforesaid. And he further expects to be able to prove by said Whituney that.
such delay as aforesaid, in completing said job, was not the result of any. unavoids,
able accident, nor of the default of the defendants in furnishing the materials
required to be furnished by them or otherwise, but was the result of a want of dil-
igence and fidelity on the part of petitiouers, in the prosecution of the same, and
furnishing tho requisite number of laborers. And he further says that he expects to
be able to prove by the said Lanekton, on the trial of this cause, that the witnegs
worked upon the said brick arches, during their construction, under the direction of
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the potitioners. And that the weather was cold enough at the time of said work
to freeze the mortar and that instead of making the mortar rich and using a small
quantity of it and putting the bricks in the arches aforesaid, close together, a large
and improper amount of mortar was used, which on thawing necessarilv gave away
and displaced the bricks, and thus weakened the arches, for the reason of such use
of mortar and the coldness of the weather and by the occurrence of a thaw, fellin,

and also that said witness has worked at the masons trade for a great many years

~ and has known many arches built upon the plan of these in question, and that if

properly constructed, they are good and durable arches.

And depouent further says that on the twenty-fifth day of November inst., he
caused the said John Whitney to be duly served with a subpoena in the cause issued
by the clerk and under the seal of said court, requiring his appearance, (among
others named therein,) in said court, on the 30th day of November inst., the day
sot for the trial of said cause, to testify on the part of the defendants. And he
further says that the said John Whitney since the service of the subpoena on him

as aforesaid, and on the 6 o'clock train,in the morning on the 26th day of November

inst., without the permission, privity, or consent of the said defendants or cither of

them, left the city of Chicago to go to Rochester in the State of New York, to be

absent for the period of about three weeks. That the said Whitney has and 15 in-

terested in o large claim against the Detroit and Milwaukee “Railroad Company,

amounting as deponent is informed and believes to be true, to fifteen hundred dol-

lars, which is past due and which said Whitney greatly feared he should lose. That
during last week he received a communication from the agent of said Company. That
if the said Whitney would be in Detroit on the 30th of November inst., the said

claim would be settled and paid.

That said Whitney also had the settlement of n Railroad coutract to build por-

tions of a road in Canada in connection with one Orson Touslay, Charles Harring-

ton and Everhed, which required bis presence at the city of Rochester, New York,

the middle of the present week by appointments by his co-contractors, as deponent is

informed and believes to bo true, and that his interest in said matters would greatly

suffer unless he went there a8 required and he would unless personally present in all

probability lose said debt $1,500.
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And deponent farther says the said Harmon Lanckton was at the time he=o
worked on the-said arches as aforesaid, in the employ and under an engagement
with one B. C. Howard, a master builder in Chicago, and was permitted to work
on said arches under the direction of said petitioners for their accommodation, and
on aecount of some neighborly dealings between said Howard and petitioners, but
was paid for the said work, by the said Howard, which facts were until the 25th of
November inst., wholly unknown to the said defendants or either of them.

That neither of the defendants had any acquaintance with the said Lanckton or
until the 28th inst, knew his name. That deponent has endeavored in order to pre-
pare for the trial of this cause, to ascertain the facts concerning the same,
and the names of persons employed, by enquiring of the different employees of the
petitioners, but has been unable from the prejudice or unwillingness of such em-
ployees to obtain any information solicited, and on the 25th November inst., while
causing the witnesses in this case to be subpcened he acidentally and for the first
ascertained the facts aforesaid, which he could prove by the said Lanckton, and im-
mediately applied to the said Howard, for the name and residence of the said witness;
but the said Howard had forgotten his christian name, and was unable to find out
the same. And when the said Lanckton had gone to using every reasonable effort
by looking over papers and making inquiries until the 28th inst., when for the first
time deponent ascertained the name and residence of the said witness, and that he
had left Chicago about six weeks ago for Bainbridge, aforessid, to remain there
during a month or two of the coming winter, and then return to Chicago. Dopo-
nent further says that said witness, as he has learned since ascertaining his narae, is
about 50 years of age, and a very candid, intelligeut mason by trade, of a long and
extensive experience in the different branches of his said trade in eastern cities.
And at the time of working on the said arches as aforesaid, he was not in the em-
ployment of either of the parties to this suit, and is therefore a reliable witness, and that
defendants do not know of any witness by whom they can so fully and satisfactorily
prove the said facts as the said Whitney and the said Lanclkton.

And deponent further says that this application for a continuance of said cause
is made in good faith, and for the mere and sole purpose of securing to the defend-
ants in this cause, on the trial thereof, their rights in the premises. Aud he fur-
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ther says, that he has no doubt but that the defendants can obtain the testimony,
and the attendance of said witnesses for the trial of this cause, at the next term of

this court.
FRANK PARMELEE.

A. D., 185, before me John

Sworn this 30th day of November,
Forsyth, Notary Public.

The counsel for the petitioners, .in opposition to such motion, called the atten-
tion of the court to certain statements contained in the deposition of Patrick
Kerlihan, o witness on the part of the petitioners, which deposition had been taken
on the 19th day of October, A. D., 1857, by the consent of counsel, and was then
on file. The following InterrogatoriésA hau been put to the witness, viz:

.

Have you, within the last few days, had any conversation with the defendant,
Frank. Parmelee, with reference to the cluim of Hambleton & Goodman, against
him'? If so, state when, and where such conversations took place, and what was
said by either of you, on the subject ?

To which he answered as follows:

Yes, I have.: The conversation was- last Saturday merning, on the corner of
State and Randolph streets, . - I asked him when the trial of Mr. Hambleton -was
coming off. He answered, that perhaps next month, but probably not until spring.
I asked him if he meant to put the:trial back, « He said “If I possibly can.” I
think this is what he said, according to the best of my opinion. I was just leaving.

To the reading of which, on the hearing of said motion, the defendants, by
their counsel, then and there objected, which objection. was overruled by the court
and the said answer was read on the hearing of said motion, to which ruling of the
court, the defendants, by their counsel, then and there excepted. And the counse]
of the petitioners also stated to the court, and the counsel for defendant admitted
John Whitney, one of the persons named in the foregoing affidavit of Parmelce,
was father-in-law of said Parmelee.

B ISR, =




o e 2 AR - A R T
s RS L SRR

.45 And thesaid court then and there denied the said application for a continuance
i of said cause. And the defendants, by their counsel, to said denial thereof by the
court, then and there excepted.

f That on the 3d day ot December, A. D., 1857, said cause came on to be tried
before the said court and a jury, and thereupon, the said petitioners, for the pur.
pose of sustaining the issues in said cause, on their part, offered in evidence the con-
7 / tract between the said petitioners, and the said defendants referred to in said peti-

74 tion, and a copy of which is thereto attached.

And for the purpose of further sustaining the 1ssues in said cause on their part,
the said petitioners, by witnesses, introduced and sworn on said trial, gave evidence
i showing that they took possession of tl:e ground described in said petition and
| : contract, and commenced the excavations for foundation walls of the buildings to be
| erected thereon by them, on or about the 27th day of May, A. D., 1856, and that
| they were engaged in and about the erection and completion of said building from
that time up to and until the 20th day of February, A. D, 1857. Said petitioners
offered further evidence, tending to show that they were delayed in the prosecution of
| their work upon said building in the montbs of August, September and October, 1856,
| or want of timber, lintels, and the cast iron window caps and window sills,
| stone sills for one of the towers. That these materials were furnished by the defend-
| ants, but were not furnished in due and proper season, as they were required. And
that the defendants paid the plaintiffs the sum of $86 62, being the wages of the men
who remained idle while waiting for the irou caps and sills, as mentioned in the peti-
) tion. That said delays occurred at different times during the months aforesaid, and

that in consequence thereof, the petitiozers could not employ, to good advantage, so
many men upon gaid building as they otherwise might have done; and could not
proceed with the work any more rapidly than they did. Further evidence was given
on the part of the petitioners, tending to show that they commenced the laying of the
front walls of the building on-State and Randolph streets, on the 11th day of August
1856 ; that for the purposo of laying the outside tier of brick, a scatfold was necessarily
used, resting upon upright poles, four or five feet distant from the wall, and that said
front walls were finished and the scaffoldings removed on or about the first day of
November, 1856.  That in the month of Octobar, A, D., 1856, the petitioners, at

yatzemed
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the request of the said defendants, commenced the excavations under the side walks,
on State and Randolph streets, and were getting ready to build the brick arches for
the vaults which were to be constructed beneath the side walks, and on a level with
the basement story or cellar of the building, and intended for the use of the building.
That the masonry of said vaults was built up to and connected the front walls of said
building on State and Randolph streets, and extended oul from said walls sixteen
or cighteen feet. That the petitioners having built all the side walls of the vaults,
and the supports for the arches, commenced the construction of said arches on or
about the 5th day of November, 1856, and in the course of three or four days had
put up all of said arches on State street, and a few upon Randolph
strect, and the defendants had begun to place upon the arches, the
flagging stone for a side walk, when the arches commenced falling in,
and very soon all the arches on State street, and all but two or three on Raudolph
street had given way and fallen.  And at the request of the superintendent, the re-
maining arches were taken down, and the brick of the arches that had fallen were
removed by the said petitioner, and no more arches were built, but in place of the
brick arches and flagging stone, the defendants afterwards constructed a plank side.

walk around the building.

Petitioners further offered evidence intenling to show that the plan of the
arches intended to support the side walks wus defcetive, and that they fell because of

the defects of the plan.

Petitioners introduced further evidence tending to show that they were delayed in
the completion of the plastering of said building by the cold weather, and in procuring,
stoves for heating the rooms in which the plastering was to be done and for want of
some cut stone work for door sills which were to be furnished by the defendants and
without which the building could not be completely enclosed. That the roof could
not be put on until the front walls were up. And that the inside work could not
be done until the roof was on, That after the roof was on the petitioners followed
up the carpenters without delay and finished the inside work as soon as practicable,
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The petitioners also introduced in evidence the certificate of the architect,
Wwm. W* Boyington, referred to in the petition, and a copy of which is therein con-
tained and also gave evidence showing the truth of the statement in the petition, as
to the interest and title of the defendants in and to the premises, and showing that
the defendants were in possession the premises as described and mentioned in the

petition.

The petitioners further gave evidence tending to show the amount and value of
extra work done by them and in connection with said job, and mentioned by them

in their said petition in this cause.

The petitioners also offered to give evidence to show that they had sustained
the special damages mentioned in the petition, but the defendant’s counsel objected
to such evidence on the ground that if such damages were in fact sustained, they
could not be allowed in this proceeding, and that there could not be any lien upon
the premises for such damages, which objection was sustained by the court and the
petitioners were not allowed to give any evidence as to such alledged damages.

In every instance where the petitioners gave evidence to substantinte the alle-
gations as above stated, such evidence consisted of the testimony of at least two
witnesses.

The defendants for the purpose of sustaining the issues in said cause on their
part thereupon by witnesses introduced and sworn gave testimony tending to show
that the petitioners did not prosecute their work on said building diligently, partic-
ularly in the early part of the season, and that they consumed a disproportionately
lavge part of the scason in the construction of the foundation and particion walls.
That they were not delayed to any considerable extent for want of theiron and cut
stone work, and that if they had prosecuted the work diligently and vigorously after
the last of the iron and cut stone was on the ground, they might have finished their
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portion of the work on said building by the first day of December A. D. 1856,
when in fact they did not finish the plastering of the building until about the 20th
day of February 1857.

The defendants further offered evidence tending to show that it was not necese
sary to have outside scaffolding in the putting up of the front walls, and that said
walls might have been laid up from the inside and that the petitioners might have
commenced their woik upon the arches for the side walk much earlier in the season
than they did and have finished them during warm weather of the Summer or Au-

tumn.

That when they commenced building said arches the weather was cold. so that
the mortar froze between the bricks. That the season was very unfavorable for the
construction of such arches and that the petitioners had notice from the Superin-
tendent of the building not to build the arches at that time and that in going on
with them at thut time they assumed the responsibility of making them stand.—
That the arches were not proverly built by the petitioners according to tha plan
and that they were so informed by the Superintendent soon after they commenced,
building them, .

That the plan of the arches was a good one and suitable for the purpose in-
tended and if properly built so as to carry out the plan, they are strong and firm.
That other arches built upon the same plan and properly constructed have stood
firm for years without any indication of settling or giving way. That in warm
weather is the proper time to build such arches.

The defendants farther gave evidence showing that they had paid to the

said petitioners for work done and materials furnished by them on said building
the sum of fifteen thousand eight hundred and eighty-five dollars.

s
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It further appeared from the evidence introduced by the defendants, that the
excavations for the brick arches, and the arches constructed in said

excavations were made and constructed outside of the line of the
lot described in the petition and in the public streets of the city of Chicago.

1. The plaintiffs council thereupon asked the court to instruct the jury as

follows:

The Plaintiffs are not to be charged with delay in doing their work, if such
delay was caused by the defendants or was owing to the want of materials, which

the defendants were to furnish.

2. The plaintiffs are not responsible for the failure of the arches, if such failure

was owing to a defective design.

3. There is no issue made by the pleadings as to the location or description
of the premises upon which the work was to be done. If the jury believe from the
evidence that the work was done upon the premises mentioned in the petition, then
the plaintiffs have a lien upon the premises if anything is due them for such

work.

4. If the jury find anything due the plaintiffs they will allow interest at the

rate of six per cent per annum, from March 9th, 1857,

Which said instructions so asked for_by the council for the said petitioners
were given by the court and to the giving of said instructions, and each of them
separately by the court the defendants by their counsel than and there ox-

cepted.
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The counsel for the defendants then asked the court to instruct the jury on the
part of said defendants as follows, to wit.:

1. If the jury find from the evidence that the brick arches in question, and
the excavations in which they were placed were made within the street or streets
of the city of Chicago, and were not iu fact upon the lot or land described in the
petition in this cause, the jury will as to all items claimed by the plaintiffs for that

work find for the defendants.

9. That if the jury find that the claim of the plaintiffs in this cause, includes
a portion ot work done and performed within the streets of the ecity of Chicago
and not upon the lot orland described in the petition, which said work so done
off from said lot or land together with that which was done on said lot or land,
was performed under one and the same contract, and the contract in evidence, the
claim for the whole work is not divisible, or to be apportioned, and the plaintiffs
having no lien for the work done withiu the streets and not upon the land deseribed,
cannot by reason of the indivisibility of the demand have a lien for any part of

the same.

3. That under the contract and specifications between the parties, and read
in evidence, the plaintiffs are themselves bound to furnish all the stone and iron
window caps and sills and also the cut stone to be used in doing the work on the
i)uilding under said contract and specifications. And if the jury shall believe that
there was any delay of said work on account of said materials or any of them not
being farnished at the time they werc wanted by plaintiff on said job,
such delay is no legal excuse for the plaintiff in not completing said job
within the time specified in said contract for such completion, and they will find for
the defendants.

4. That the parties in this case have fixed on a certain mode by which the
amount to be paid under the contract in question shall be ascertained, and having
done s, the party seeking an enforcement of the agreement must show that he has

e




v

%

34

done everything on his part to carry it into effect, and he cannot compel the pay-
ment of the amount claimed unless he procure the kind of evidence required by the g
contract or show that by time or accident he is unable to doso. And if the jury
find that a certificate of the amount due has been given by the architect, the plaintiffs
cannot take part of it as evidence of extra work done, und reject the other parts of
it, but the same must be taken together in all its parts as to amounts, if one part is

taken.

6. If the Jury find from the evidence that the plaintiffs failed to make the
brick arches in question in accordance with the contract and specifications between
the parties respecting them, or if the architect of said work gave them directions as
to the manner of doing said work, and the plaintiffs failed to comply with such direc-
tions, or if they performed said work in an unskillful, unworkmanlike and improper
manner, then the plaintiffs have failed to complets their said contract, and caonot

recover in this suit, whether the design for such arches was good and sufficient, or

St

not.”

Of which said instructions the first, second, third and fourth were refused, and
the last was given by the court.  And to the ruling and decision of the court, in re-
fusing said first, second, third, fourth instructions, and each of them, so asked for by
the said defendants, as aforesaid, the defendants, by their counsel, then and there ex
cepted, and the jury having retired, to consider of their verdiet, returned into court

with the following verdict, to wit: i

We, the jury, find a verdict for the plaintiffs to the amount of Four Thousand
Nine Hundred and Seventy-two and 28-100 Dollars.

R. 8. Hicks, Foreman, which said verdict included the unpaid balance of the
contract price, the amount of the extra work, and interest on the same from the 9th
day of March, A. D., 1857.  And the said defendants, by their counsel, then and
there moved the court to set aside the verdict of the Jury, and to grant to the said
defendants a new trial, which motion was overruled by the court. To which decision
of the court, in overruling said motion, the defendants, by their counsel, then aud
there excepted, and prayed an appeal to the Supreme Court, and that this bill of ex-
ceptions might be sealed by the Court, which is accordingly done.

e
JOHN M. WILSON. {sm.}
—
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STATE OF ILLINOIS—SUPREME C()URT.

FRANK PAR\IDLED
LIBERTY BIGDLOW
DAVID A. GAGE and
WALTER S. JOHNSON
8.
JOSEPH W. HAMBLETON and
DANIEL GOODMAN. J

Points for Appellants.

I.
The affidavit filed by appellants for a continuance, was in compliance
with the statute, and the court erred in ov erruling their motion therefor.
Wade vs. Halligan, 16 1L, 507.
1 Gil., 260, 1 Seam., 528.
2 Seam., 73. Id. 218.

II.
5 :

The court erred in hearing evidence in opposition to the motion for
a continuance.

1st. Because it has been the practice of the courts to regard the appli-

cation as ex parte, and to be determined solely upon the afﬁdant and the
pleadings in the cause.

2nd. It cannot be discretionary with the court to lear opposing testi-
mony in such cases as he deems proper; for if it is, no exception would
lie in such cases, and the right to take exceptions is made general by the
statute, in all cases.

3d. If the court can, legally, receive opposing evidence, he is bound
to receive it whenever offered, and as much of it as may be offered, which
would lead to consequences of the most objectionable character.

Hanford vs. McNair, 2 Wend. R. 286.

1T,
On the part of the plaintiffs below, the Court gave the jury the follow-
ing instruction:
“ That if they find any thing due the plaintiffs, they will allow interest
at the rate of six per cent per annum, from March 9th, 1857."

The plaintiffs claimed a balance due upon a written contract, and also
the sum of $500.00 for work done extra of the contract, and was all done
during the year 1856, and before the 20th of February, 1857.

This claim for extra work, &c., as respects interest, comes under the old
statute of 1845, because the new statute was approved January 31st, 1857,
and would not go into operation till 60 days after that. Sec Sess. Lauws
185T—page 45.

The instruction was therefore cuoneous, because it is not based upon
any of the condmom, provided in sec. 2 of the interest laws ol 1845,
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If it is claimed that the amount was liquidated, we say that we deny the

fact. And the Court did not base his instruction upon any such ground.
it vs. Allen 18 111, 596.

IV.
The first instruction asked by the defendants below, was correct and
should have been given by the Court.
1st, Because the statute of liens, does not give a lien for work done in
the streets and not upon the lot upon which the building is erected.

The first scc. is thus:  “ Any person who shall by contract with the
owner of any piece of land or town lot, furnish labor or materials for ercct-
ing or repairing any buélding, or the appurtenances of any building on
such land or lot shall have a lien upon the whole tract of land or town
lot,”" &e.

If the word ¢ appurtenances ” had not been used in the section at all,
it is quite clear that there would be no lien given for work done in the
street—such as the arches and flagging for sidewalk.

The statute of New York was limited to the city, and therefore intend-
ed for city purposes only, It provided that there should be a lien for work
materials, &e., furnished towards the erection, construction or finishing of
any building.” Yet the Court of Appeals held that flagging the sidewalk
and work on the yards und areas were not within that statute.

MeDermott vs. Palmer, 4 Selden I 383.

Tt will be seen that the introduction of the word  appurtenances” into
our statute is under a limitation.

The phrase “ on such land or lot”" qualifies the first antecedent build-
ing and must necessarily the last antecedent, *the appurtenances of any
building.” 'This is the grammatical construction of the section, and is
without doubt within the intention of the legislature.

5 Il (N. Y.) R. 410.

But the petition in this case contains no allusion to any appurtenances.
It alleges that defendants were in possession of certain premises and bounds
them on theirnorth by Randolph street, on the west by State street, &e., and
avers that work in question was done on the premises so described, which
allegation is not admitted by the answer, Now if the plaintiffs could, un-
der that statute and that petition, have a lien for excavations, arches, and
flagging done within the strects mentioned, they could with cqual proprie-
ty have a lien on~ the lot and building for grading and paving the same
streets ; which nobody will deny to be palpably absurd.

V.
In connection with the foregoing point, the appellants object to the
decree in the case, as being broader than the petition.

If the word ““appurtenances” will include the work done outside of the
lot described and in the street, then the decree is erroncous, and should be
reversed ; because it decrees a lien on the premises deseribed in the peti-
tion, “and the appurtenarces.”

The petition does not claim any lien upon the ““appurtenances,” nor
does it refer in any manner to them, but is confined to premises hounded
by the streets.

The second instruction asked by the defendants below should have been
given,
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That instruction was to the effect that the written contract, given in evi-
«dence, for the doing certain work for a gross sum, was entire, and not ap-
portionable; and that if the jury found that the same contract included
work to be done in the streets of the city, and not upon the premises de-
seribed, the petitioners, as to the last mentioned work, donc in the streets,
would have no lien on the lot described, and therefore, by reason of the
indivisible nature of the contract, could have no lien for any of said work,

1st. It is undoubtedly true that the contract referred to in the instrue-
tion was entire, and not apportionable as to the remedy.

Crosby vs. Loup, 14 111., 530,

2. Suppose that contract had included a large job of grading and
paving the streets, with a small job of masonry on the building in question
for one entire gross sum: would the building and lot, therefore, be subject
to exhaustion, from other mechanics, for the work, &e., done in grading
und paving the streets?

If a lien is to be enforced in such a case, conrts have to do one thing,
which is impracticable, or another that is unjust. First, the contract,
which is made entire and indivisible by the parties, must be divided and
apportioned by the court; or, secondly, they must allow the petitioner to
do indirectly what he cannot do dircetly, viz, have a lien for labor and
materials not done upon or furnished for any huildivg, or the appurtenances

‘of any building. They must allow a lien for work which does not benefit

the lot or building in question, and do injustice and work a fraud upon others
furnishing labor and materials for the same, on the faith that others have
a lien only to the extent of the labor and materials visibly furnished for
the building itself; and also the effect might be to collect a debt duc only
{rom one person, from the estate of another.

The only practicable rule, in such case, seems to be, that if an entire con-
tract includes work for which a party would, if the same was done sepa-
rately, have no lien, with work or materials for which, if separately fur-
nished, he would have a lien, instead of enforeing the non-licn claim with
the other, he shall be held to waive the claim altogether,

Johnson vs. Pike, 35 Maine, 291.
Lumbard vs. Pike, 33 id., 141.

Bicknell vs. Trickey et al, 34 id., 273}
VI.

The court erved in refusing the third instruction on the part of the
defendant below, asking for a construction of the contract. It is p'ecn-
liarly the province of the court to construe a contract, when given in
evidence, '
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STATE OF ILLINOIS—SUPREME COURT.

FRANK PARMELEE, ]

LIBERTY BIGELOW

DAVID A. GAGE and |

WALTER S. JOHNSON ‘[
8.

JOSEPH W, HAMBLETON and

DANIEL GOODMAN. J

Points for Appellants.

The affidavit filed by appel]antv for a continuance, was in compliance
with the statute, and the court erred in overruling their motion therefor.
Wade vs. Halligan, 16 Ill., 507.
1 Gil., 260, 1 Seam., o..8
; 2 Seam., 73. Id. 218.

IIL

"The court erred in hearing evidence in opposition to the motlon for
a continuance.

1st. Because it has been the practice of the courts to regard the appli-

-cation as ex parte, and to be determined solely upon the affidavit and the

pleadings in the cause.

2nd. It cannot be discretionary with the court to hear opposing testi-

_-mony in such cases as he deems proper; for if it is, no exception would

lic in such cases, and the right to take exceptions is made general by the

" statute, in all cases.

3d. If the court can, legally, receive opposing evidence, ie is bound
to receive it whenever offered, and as much of it as may be offered, which

. would lead to consequences of the most objectionable character.

Hanford vs. McNair, 2 Wend. R. 286.

: IIT.
On the part of the plaintiffs below, the Court gave the jury the follow-
ing instruction:
¢ That if they find any thing due the plaintiffs, they will allow interest

. at the rate of six per cent per annum, from March Yth, 1857."

The plaintiffs claimed a balance due upon a written contract, and also
the sum of $500.00 for work done extra of the contract, and was all done

. during the year 1856, and before the 20th of February, 1857

This claim fer extra work, &e., as respects interest, comes under the old

‘statute of 1845, because the new statute was approved January 81st, 1857,

and would not go into operation till 60 days after that. Sec Sess. Laws
185T—page 45.

The instruction was therefore euomous, because it is not based upon
any of the condmom provided in sec. 2 of the interest laws of 1845,
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Ifit is claimed thac the amount was liquidated, we say that we deny tho
fact. And the Court did not base his instruction upon any such ground.
Hitt vs. Allen 13 I1l. 596.
Iv.
The first instruction asked ‘by the defendants below, was correct and
should have been given by the Court.
1st, Because the statute of licns, does not give a lien for work done in
the streets and not upon the lot upon which the building is erected.

The first sec. is thus: ¢ Any person who shall by contract with the
owner of any piece of land or town lot, furnish labor or materials for erect-
ing or repairing any building, or the appurtenances of any building on
such land or lot shall have o lien upon the whole traet of land or town
lot,” &e.

If the word * appurtcnances ” had not been used in the section at all,
it is quite clear that there would be no lien given for work done in the
street—such as the arches and flagging for sidewalk.

The statute of New York was limited to the city, and therefore intend-
ed for city purposes only, It provided that there should be a lien for work
materials, &c., furnished towards the erection, construction or finishing of
any building.” Yet the Court of Appeals held that flagging the sidewalk
and work on the yards and areas were not within that statute.

MeDermott vs. Palmer, 4 Selden R 388.

It will be seen that the introduction of the word ¢ appurtenances into -

our statute is under a limitation.

The phrase ¢ on such land or lot” qualifies the first antecedent build-
ing and must necessarily the last antecedent, the appurtenances of any
building.” 'This is the grammatical constraction of the section, and is
without doubt within the intention of the legislature.

5 Hill (N. Y.) R. 410.

But the petition in this case contains no allusion to any appurtenances.
It alleges that defendants were in possession of certain premises and bounds
them on their north by Randolph street, on the west by State street, &ec., and
avers that work in question was done on the premises so described, which
allegation is not admitted by the answer, Now if the plaintiffs could, un-
der that statute and that petition, have a lien for excavations, arches, and
flagging done within the streets mentioned, they could with equal propric.
ty have a lien on-the lot and building for grading and paving the same
streets ; which nobody will deny to be palpably absurd.

A

In connection with the foregoing point, the appellants object to the

decree in the case, as being broader than the petition.

If the word ““appurtenances’” will include the work done outside of the
lot described and in the street, then the decree is erroncous, and should be
reversed ; because it decrees a lien on the premises described in the peti-
tion, “and the appurtenarces.”

The petition docs not claim any lien upon the *appurtenances,” nor
does it refer in any manner to them, but is confined to premises hounded
by the streets.

The second instruction asked by the defendants below should have been
given.
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That instruction was to the cffect that the written contract, given in evi-
dence, for the doing certain work for a gross sum, was entire, and not ap-
portionable; and that if the jury found that the same contract included
work to be done in the streets of the city, and not upon the premises de-
scribed, the petitioners, as to the last mentioned work, done in the streets,
would have no lien on the lot described, and therefore, by reason of the
indivisible nature of the contract, could have no lien for any of said work.

1st. It is undoubtedly true that the contract referred to in the instrue-
tion was entire, and not apportionable as to the remedy.

Crosby vs. Loup, 14 11l., 330,

92d. Suppose that contract had included a large job of grading and
paving the streets, with a small job of masonry on the building in question
for one entire gross sum: would the building and lot, therefore, be subject
to exhaustion, from other mechanics, for the work, &e., done in grading
and paving the streets ?

If a lien is to be enforced in such a case, courts have to do one thing,
which is impracticable, or another that is unjust. First, the contract,
which is made entire and indivisible by the parties, must be divided and
apportioned by the court; or, secondly, they must allow the petitioner to
do indirectly what he cannot do directly, viz, have a lien for labor and
materials not done upon or furnished for any buildivg, or the appurtenances
of any building. They must allow a lien for work which does not benefit
the lot or building in question, and do injustice and work a fraud upon others
furnishing labor and materials for the same, on the faith that others have
a lien only to the extent of the labor and materials visibly furnished for
the building itself; and also the effect might be to collect a debt due only
from one person, from the estate of another.

The only practicable rule, in such case, seems to be, that if an entire con-
tract includes work for which a party would, if the same was done sepa-
rately, have no lien, with work or materials for which, if separately fur-
nished, he would have o lien, instead of enforcing the non-licn claim with
the other, he shall be held to waive the claim altogether,

Johnson vs. Pike, 35 Maine, 291.
Toumbard vs. Pike, 33 id., 141.
Bicknell vs. Trickey et al, 34 id., 273}
VI

The court erred in refusing the third instruction on the part of the
defendaut below, asking for a construction of the contract. It is pecu-
liarly the province of the cowt to construe a contract, when given in

W/

evidence.
W K~MeADBLISTER,
Corwnset-far A ppellunts,
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