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| Summons returnable first Monday in'June, A. D. 1864.

3 Narr. in case, damages $200.00 forloss of a mare by negli-
gent driving by appellant,; as bailee, on 23d January, 1864.

- Demurrer of appellant to narr. special.
Plea. General issue.
5 Verdict, damages $120 and costs in favor of plaintift below-

Motion for new trial, (sce page of Abstract for grounds
of’) ; motion overruled. Judgment on verdict.

Order of court overruling demurrer.

=z

9 Bill of exceptions. Testimony of Leander Utley. Kuow
the mare ; -think she was foundered; have seen Bennett (ap-
pellant) driving mare; hé usually drives careful ; do not know
her value; wvery careful men sometimes founder their horses.

Stephén Hornberger testified : Mare was foundered ; worst
[ever saw; mare worth $125.00 ; think sickness was cansed
by hard driving.

10 Richard Gibson testified: Think mare was foundered. De-
fendant said he drove her into a snow-drift, in Jannary, 1864.
11 Frank Roach testified: Defendant acknowledged to



O’Brien, in my presence, that she gothurt in a snow bank; he

did not say who was using her. O’Brien wanted a cow and

a colt; cannot tell whathe wanted them for.

_ Ruben Macy testitied: Know the mare; defendant drove

12 Jer to my place about the last of January, 1864; I fed the
mare that evening; defendant told me to feed her but little,
which I did; saw nothing wrong with the mare ; she ate her
feed ; it was about an hour and a half after I got home before
I fed her; saw the mare next morning; she was all right
then ; feel sure that I fed her next morning; she ate her feed
as usual,

PAGE

¢ Maria Macy testified: Know the parties; defendant drove
the mare out to our hoase on the 23d day ot January, 1864 ;
vot there a htdle before sunget; horses were not sweaty at
all; noticed them: hor:zes were not watered for an hour or
more ; live about 18 miles from defendant ; rode home with
him next day; mare appeared as usual ; defendant drove quite
slow ; team walked most all the last half of the distance, eight
or nine miles; roads were good 5 team was not sweaty at all
when we got home; we were about five and a half hours oun
the road ; distance 18 miles.

14 Allena Macy testified : Lived with my father on the 28d of

" January, 1864; defendant drove mare to our house in latter
part of January; saw him drive up; horses were not sweaty ;
I noticed them j saw mare next morning; she appeared as
usual. '

David Lewis testified : Have been horse doctor for 16 years ;
gerved in the United States army as assistant veterinary sur-
@con; was called to sec the mare by plaintift sometime in lat-

15 ter part of January 1864 ; thought, and still think, she had in-
flamation of lungs ; had every system ef pneumonia, with the
exception of hoofs.

. C. N. Coe, testified: Was called to see mare by plaintift;
examined her closely ; think she was not foundered; doctor
my own and sometimes my neighbor’s horses; talked with
Jefendant in presence of plaintiff in relation to the bailment;

15 gefendant said he took the horses to keep at the request of
plaintiff, to feed for their work.

16 Instructions: 1st. If the jury believe from the evidence
that the man in question did from inevitable casualty or by
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causes or under circumstances over which the defendant had
no control, and could not prevent, then they will find for the
defendant, unless they further believe that the defendant was
guilty of gross negligence and carelessness.

2d. It the jury believe from the evidence that the detendant
used the same care, diligence and prudence in taking care of
the mare in question that a prudent, careful man would take
care of his own property under similar eircumstances, they
will find for defendant.

3d. If the jury believe from the evidence that the keeping
of the mare in question by the defendant was an accommoda-
tion or an advantage to the plaintiff, and that the benefit was
mutual, under which state of case the jury are to understand
the law to be that no extraordinary diligence and care are
requisite, and they will find for the defendant.

4th. When the loss of the mare is shown, the proof of neg:
ligence or want of care is thrown upon the plaintiff; it being
a presumption of law that proper care and diligence were ex-
ercised on the part of the defendant.

5th. Thg'juiry must be satisfied that the evidence in describ-

7. - .
ing the property in controversy must correspond with the de-

17

18

claration to sustain the plaintiff.

6th. If the jury believe from the evidenee that the defend-
ant gave a consideration for the use of the mare, they will find
for the defendant.

7th. If the jury believe from the evidence that the mare did
not die from the effects of over driving and misusage on the
part of the defendant, they will find for defendant.

All the instructions asked by defendant; court refused to
eive any and all; defendant then and there excepted.

Appeal Bond, approved per Judge.
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SUPREME COURT OF ILLINOIS.

Third Grand Division—April Term A. D. 1865.

CURTIS N. BENNETT, Appellant, }Ap]geal SJrom Liv-

: V8 ingston  County
MICHAEL O. BRIEN, Appellee. Court.

—————

BRIEF AND ARGUMENT FOR APPELLANT.

It appears from the record (abst. p. / ) that this was an
action on the case by appellee as plaintiff and appellant as de-
fendant below, to recover the value of a certain black mare
which appellant had in his poasession as bailee, and claimed
to have been lost by negligent driving by appeilant on 23d
January, 1864. The evidence shows this possession was a
bailment for hire, beneficial to both parties, and the evidence
shows that appellant received the mare at the special instance
and request of appellee to keep and feed for her work (abst,
p-Z ). The evidence also shows (abst. p.2Z ) that the mare
was driven by appellant to the residence of Reuben Macy on
that day, and he saw nothing wrong with her either that night
or the next morning. The witness, Maria Macy, (abst. p.2 )
says she saw the mare on the night of the 23d and the next
morning, and rode home with appellant ; that he drove quite
slow; “team walked most all the last half of the distance ;"
‘“roads were good ;” “we were five and a half hours on the
road;” “18 miles.” Lewis testifies, (abst. p. 2 ) “Have been
a horse doctor 16 years,” &e. ; “think she had pneumonia,” &e.
Under this state of case the court plainly erred in refusing to
instruct the jury as asked in the first instruction of appellant,
as this court has said that instruction was the law—Howard
v8. Babcock, 21 Ill., 259—and in the same case this court has
said the second instruction asked for by appellant was the
law, and as they are plainly applicable to this case and sup-
ported by evidence, the court erred in refusing them.

We think the law is well settled that in bailment for
hire, where the bailment is beneficial to both parties, the bailee
is answerable only for want of ordinary care—3d John 170—
and he is not bound to exercise any greater degree of care in
taking care of the property than a careful, prudent man would
of his own property placed under similar circumstances, no



extraordinary diligence and care are requisite—Howard vs.
Babcock, 21 11, 259.

It is a well settled principle of evidence and one as broad
as reason itself, which throws the burden of proof of negli-
gence or want of due care upon the plaintifi—Harris vs. Pack-
wood, 8 Tarm., R. 264. Marsh vs, Horn, Barn & Cress, 322.
7'Cowen, R. 500 N. 2 Kent Com., 587.

There i8 no evidence even tending”to show negligence or
want of ordinary care on the part of appellant and we there-
fore eonfidently assert that the court erred in refusing the first,
second and third instructions of appellant, (abst. p..7 ). They
should have been given as the law in the case that the jury
might have been guided thereby in the rendering of their ver-
dict.

The fourth instruction should have been given. The plain-
tiff below declare in case and charges the defendant (below)
with wrongfully, carelessly and negligently over driving and
misusing his mare, from which said driving and misusing the
said mare died. \

A party is bound to prove all his material averments—Hum-
phreys vs. Collier, 1 Deane, 52.

The death of the mare is not only not shown by the evidence, - -
but that appellant negligently over-drove or misused her no-
where appears in the evidence, and without proof sustaining
that averment the plaintiff below could mot recover. Hence
the fourth instruction asked by appellant should have been
given, and on this point alone the court below should have
granted a new trial.

5th. As to the fifth assignment of error, we think the point
is well taken: the proof nowhere shows that appellant was
guilty of gross negligence, or even want of ordinary care, The
witness (abst. p. / ) says “very careful men sometimes foun-
der their horses,” and the witness 7}, ., (abst. p. 2 )
says he does not think the mare was foundered, but thinks she
had inflammation of the lungs, dc., and there is an entire ab-
sence of proof that the sickness of the mare was caused by the
neglect of appellant in any degree.

6th. As to the sixth assignment of error, the motion for a
new trial should have been sustained for the reasons given above
and for the reasons as stated in the motion, to-wit: the refusal
of the court to give the instructions asked by defendant below,
a8 we think we have shown them to be the law.

As to the seventh assigned error, we think there can be no
doubt but that there was sufficient error committed by the



court below to justify a reversal of the judgment upon the
most casual examination by this court, Ag stated above the
first instruction asked by appellant was most certainly the law,
(abst. p. £ ). The same may be said of the second instrue-
tion, (abst. p. J ), also the fourth (abst. p. 3 ) and seventh,
(abst. p..7 ). And we most confidently rely upon the eighth
assigned error. 'We think the law is too well settled to ad-
mit of a doubt, that it is the duty of the court in all cases to
give instructions to the jury on all questions of law which
arise in a cause tried before it, and to have the law stated cor-
rectly to the jury on the facts as the party claims them to have
been proven, where testimony has been given tending to sus-
tain his views of the proof.

Commonwealth vs. Porter, 10 Met. 263.

L0 S

Whitney vs. Lynde, 16 Vt., 679,

And this case on the eighth assigned error presents a fea-
ture which we are not aware has ever been presented to this
court for consideration. The bill of exceptions shows (abst.
p..7 ) that the Judge refused to give any instructions for ap-
pellant.  As we understand the law, when instructions are .
asked by counsel and they are in conformity with the law,
this court has said (State vs. Wilson, 2 Scam. R. 225) that
“counsel have a right to require of the court to give an instruc-
tion as asked, when the same is in conformity with the law.”

Again, in Galena & Chicago Union R. R. Co. vs. Jacobs,
20 IIL R. 478, this court say: “It is the province of the court—
their undisputed realm, in which to exert to the fullest extent
this power—to impart instructions as to the Zaw of the case
on the facts as the jury mayfind them to exist, and for that
purpose supply by its own suggestion any omission or want
of observation of counsel.”

And this court go farther, in Stump ve. Kelly, 22d 111, 140,
holding there un the question of the duty of the court to in-
struct the jury without such instructions being asked by coun-
sel, that as courts are created and established for the adminis-
tration of justice all legal and proper means should be em-
ployed for the attainment of that end, and that it is the duty
of the court to instruct the jury as to the law in the case,
whether asked to do so or not. The court say in that case:
“‘One of the very objects in having a Judge is to instruct the
Jjury on the law applicable to the case. Instead of its being
error for the court on its own motion to instruct, where it
seems to be required by the juslice of the case, it israther the



duty of the Judge to give such instructions.

A fortior, then, when instructions are asked, which cannet:
be disputed as embodying the law, and are refused, and no in-
structions whatever given for the party asking them, there
can be, we think, no doubt that the act is far from conforming
with the duty imposed by the official obligation of the Judge
and the requirements of the lay:.

We think the error committed so palpable, that it is not ad-
visable or necessary to consume the time of the court by en-
tering into a review of the eases in support of our view of the
law on this point (as we are unable to find a single reported
case 'supporting a contrary view), but eontent ourselvea with
citing a few cases among the, many which sustain our position,
Whitney vs. Lynde, 16 Vermont, 679. Noble vs. McClintock;
6 Watts & Berg., 58. State vs. Wilson, 2 Scam., 225. Briggs
ve. Georgia, 12 Vermont, 66.

The first and second instructions, . (abst. pR¥J) this. court
has said are law—Howard vs. Babcock, 21 Ill., 259—and we
think we have shown the others asked to be law, and applica-
ble to the case as supported by evidence.. This being truey
and the refusal of the court below te give not only instructions
anked, but any instructions, in direct opposition to all princi-
ples of law and duty, how this judgment can stand passes our
oomprehension. Wo therefore confidently ask a reversal;of
the judgment and & remandal.

STOUT & AMENT
and L. E. PAYSON,
Attorneys ter Appellant,
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SUPREME COURT OF ILLINOIS.

Third Grand Division—April Term A. D. 1865.

CURTIS N. BENNETT, Appellant, %‘Appcal Sfrom Liv-

V8. ingston  County
MICHAEL O. BRIEN, Appellee. Court.

—_——————

BRIEF AND ARGUMENT FOR APPELLANT.

1t appears from the record (abst. p. / ) that this was an
action on the case by appellee as-plaintiff and appellant as de-
fendant below, to recover the value of a certain black mare
which appellant had in his possession as bailee, and claimed
to have been lost by negligent driving by appeilant on 23d
January, 1864. The evidence shows this possessien was a
bailment for hire, beneficial to both parties, and the evidence
shows that appellant received the mare at the special instance
and request of appellee to keep and feed for her work (abst,
p. Z). The evidence also shows: (abst. p. £ ) that the mare
was driven by appellant to the residence of Reuben Macy on
that day, and he saw nothing wrong with her either that night
or the next morning. The witness, Maria Macy, (abst. p.Z )
says she saw the mare on the night of the 23d and the next
morning, and rode home with appellant ; that he drove quite
slow; “team walked most all the last half of the distance ;”
“roads were good ;” “we were five and: a half hours on the
road;” “18 miles.” Lewis testifies, (abst. p..2 ) “Have been
a horse doctor 16 years,” &e. ; “think she had pneumonia,” &e.
Under this state of case the court plainly erred in refusing to
instruct the jury as asked in the first instruction of appellant,
as this court has said that instruction was the law—Howard
vs. Babcock, 21 Ill., 259—and in the same case this court has
gaid the second instruction asked for by appellant was the
law, and as they are plainly applicable to this case and sup-
ported by evidence, the court erred in refusing them.

We think the law is well settled that in bailment for
hire, where the bailment is beneficial to both parties, the bailee
‘is answerable only for want of ordinary care—8d John 170—
‘and he is not bound to exercise any greater degree of care in
taking care of the property than a ocareful, prudent man would
of his own property placed under similar circumstances, no



- ——— - -

extraordinary diligence and care ave requisite—Howard vs.
Babcock, 21 IlL, 259.

It is a well settled prineiple of evidence and one as broad
as reason itself, which throws the burden of proof of negli-
gence or want of due care upon the plaintifi—Harris vs. Pack-
wood, 8 Tarm., R. 264. DMarsh vs. Horn, Barn & Cress, 322.
7 Cowen, R. 500 N. 2 Kent Com., 587.

There is no evidence even tending to show negligence or
want of ordinary care on the part of appellant and we there-
fore eonfidently assert that the court erred in refusing the first,
second and third instructions of appellant, (abst. p..7 ). They
should have been given as the law in the case that the jury
might have been guided thereby in the rendering of their ver-
dijct.

The fourth instruction should have been given. The plain-
tiff below declare in case and charges the defendant (below)
with wrongfully, carelessly and negligently over driving and
misusing his mare, from which said driving and misusing the
said mare died.

A party is bound to prove all his material averments—Hum-
phreys vs. Collier, 1 Deane, 52.

The death of the mare is not only not shown by the evidence,
but that appellant negligently over-drove or misused her ne-
where appears in the evidence, and without proof sustaining
that averment the plaintiff below could not recover. Hence
the fourth instruction asked by appellant should have been
given, and on this point alone the court below should have
granted a new trial,

5th. As to the fifth assighment of error, we think the point
is well taken: the proof nowhere shows that appellant was
guilty of gross negligence, or even want of ordinary care. The
witness (abst. p./ ) says “very careful men' sometimes foun-
der their horses,” and the witness 7{, iy (abst. p. 2 )
says he does not think the mare was foundered, but thinks she
had inflammation of the lungs, &c., and there is an entire ab-
sence of proof that the sickness of the mare was caused by the
neglect of appellant in any degree.

6th. As to the sixth assignment of error, the motion for a
new trial should have been sustained for the reasons given above
and for the reasons as stated in the motion, to-wit : the refusal
of the court to give the instructions asked by defendant below,
as we think we have shown them to be the law.

As to the seventh assigned error, we think there can be no
doubt but that there was sufficient error committed by the



oourt below to justify a reversal of the judgment upon the
most casual examination by this court. As stated above the
first instruction asked by appellant was most certainly the law,
(abst. p. % ). The same may be said of the second instruc-
tion, (abst. p. ), also the fourth (abst. p. ) and seventh,
(abst. p. .7 ). And we most confidently rely upon the eighth
assigned error. 'We think the law is too well settled to ad-
mit of a doubt, that it is the duty of the court in all cases to
give instructions to the jury on all questions of law which
arise in a cause tried before it, and to have the law stated cor-
rectly to the jury on thefacts as the party claims them to have
been proven, where testimony has been given tending to sus-
tain his views of the proof.

Commonweslth vs. Porter, 10 Met. 263.

oy = B L

Whitney vs. Lynde, 16 Vt., 679.

And this case on the eighth assigned error presents a fea-
" “tare which we_are.not aware has ever been presented to this
court for consideration. The bill of exceptions shows (abst.
p..7 ) that the Judge refused to give any instructions for ap-
pellant. As we understand the law, when instructions are
asked by counsel and they are in conformity with the law,
this court has said (State vs. Wilson, 2 Scam. R. 225) that
“counsel have a right to require of the court to give an instruc-
tion as asked, when the same is in conformity with the law.”

Again, in Galena & Chicago Union R. R. Co. vs. Jacobs,
20 I1l. RR. 478, this court say: “It is the province of the court—
their undisputed realm, in which to exert to the fullest extent
this power—to impart instructions as to the /aw of the case
on the fucts as the jury may-ind them to exis:, and for that
purpose supply by its own suggestion any cmission or want
of observation of counsel.”

And this court go farther, in Stump ve. Kelly, 22d Ill,, 1.0,
holding there «n the question of the duty of ihe court to in-
struct the jury without such instructions being asked by coun-
sel, that as courts are created and established for the adminis-
tration of justice all legal and proper means should be em-
ployed for the attainment of that end, and that it is the duty
of the court to instruct the jury as to the law in the case,
whether asked to do so or not. The court say in that ocase :
“One of the very objects in having a Judge is to instruct the
jury on the Iaw applicable to the case. Instead of its being
error for the court on its own motion to instruct, where it
seems to be required by the justice of the case, it israther the



‘duty of the Judge to give such instructions.

A fortiori, then, when instructions are asked, which cannet,
be disputed as embodying the law, and are refused, and no in-
structions whatever given for the party asking them, there
can be, we thiuk, no doubt that the act is far from conforming
with the duty imposed by the official obligation of the Judge
and the requirements of the law.

We think the error committed so palpable, that it is not ad-
visable or necessary to consume the time of the court by en-
tering into a review of the aases in support ot our view of the
law on this point (as we are unable to find a single reported
case supporting a contrary view), but content ourselves with
citing a few cases among the many which sustain our position.
Whitney vs. Lynde, 18 Vermont, 679. Noble v8. MoClintock,
6 Watts & Berg., 58. State vs. Wilson, 2 Scam., 225. Briggs
ve. Georgia, 12 Vermont, 66.

The first and second instructions, (abst. p2*J this court
has said are law—Howard vs. Babcock, 21 Ill., 259—and wo

‘think we have shown the others asked to be law, and applica-
ble to the case as supported by evidence. This being true,
and the refusal of the court below te give not only instructions
asked, but any instructions, in direct opposition to all princi-
ples of law and duty, how th1s judgment can stand passes our
comprehension, We therefore oonfidently ask a reversal of
“the judgment and s remandal.

STOUT & AMENT

and L. E. PAYSON,
Attorneys tor Appellant,
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