o 14581

Supreme Court of Illinois

Farwell, Imp

V8.

Meyer

11641 TZ7



STATE OF ILLlNOIS, :

L , 4.

‘ bl PlMlL L()[RT

"rmm) GRAND DIVISION.

‘/ 7 ¢ b \
oot

i% 83

/
5 4

s

."f

i W. \l'l leten & Co thl cucrr, 196 Loke St




Priuted by Beacn & BarNARD, 14 South Clark St.

5 SUPREME COURT OF ILLINOLS.

THIRD GRAND DIVISION,
APRIL TERM, 4. D. 1864.

-r— el =

MATA. MEYBR : ]

@ als z Error to the Superior
3 i Court of Chicago.

CHARLES B. FARWELL, IrPLEADED, ETC. No. 83.

~ﬂ / /
y ()5 74 L//,/
POINTS FOR DhFLYzDANT 55174 o

/w'« //

At common law a writ of error should be sued out by all the parties.

If one of several parties refused to join in the assignment of errors, those

wishing to prosecute it summoned him to join, and on his refusal, .he

% obtained judgment of severance, and then prosecuted the writ by
A

himself.
2 Tidd’s Prac. 1136.

Yelv. 4 Cro. Eliz. 829.
Frescobalde v. Kingston, 2 Stra. 783.

To avoid the inconvenience of summons and severance, it is provided
that one of several may remove the suit to the Supreme Court by appeal
or writ of error, using, when necessary, the names of all the parties, but
those not joining in the appeal or writ of error are not to be liable for

costs.
R. S. 1845, p. 420, s. 51.

In this case, the writ of error was sued out by Farwell alone. The
precipe directs the clerk to issue the writ at the suit of Farwell, im-
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pleaded, ete., and the writ follows the precipe, and the supersedeas bond
was executed by Farwell alone, which would be irregnlar if Zimmerman

were a party to the writ.

R. S. 1845, p. 421, s. 54; 7hid. 420, s. 47.

Farwell, who alone prosecutes the writ of error, which fact is alleged
in the plea, and stands admitted on this issue, obtained an injunction
against the judgment in this case, snch injunction was, as to him, a re-
lease of all errors in the proceeding at law sought to be enjoined.

R. S. 1845, p. 382, s. 11.

In MMeConnell v. Ayers, 3 Scam. 210, the court say, ¢nfer alia, that the
party shall not have the benefit of two remedies at once, that is by al-
leging error and at the same time enjoining the judgment; this shows
that the statute should have a liberal construction for the attainment of
justice. In this very case, the plaintiff is doing what it is said in the
case of McConnell v. Ayers, supra, he shall not be permitted to do. Ie
is pursuing two remedies at the same time, for number 84, the case suc-
ceeding this is the one in which he obtained the injunction. The at-
tempt to make use of the names of some to save the case for others, was
condemned inMoore v. Capps, 4 Gilm. 313, and the remarks of Mr.
Justice TreaT, in that case, apply with equal force to this.

Under the statute, the writ of error, though in form joint, is substan-
stantially several, for any party may at his own option prosccute it
whether his coparties will or no. It was thercfore decided, in Henrich-
son v. Van Winkle, that the release nced not be joint; indeed, it fol
lows, as a logical consequence, that one who has a right that he may as-
sert alone, may release it alone. We propose to carry the demurrer
back and through it to attack the writ ot error. The writ of error, it is
true, describes the judgment as being in favor of Meyer against Zim-
merman and Farwell, but it shows upon its face that it is prosecuted at
the suit of Farwell alone, for the words *impleaded with ” show that
Zimmerman does not plead. In this, as before said, it follows the precipe
Zimmermay did not appear, nor was he any party to the proceedings un-
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til the assignment of errors which was not until January 13, 1864+. This
was a change of the action by introducing a new party, who, no doubt,
was introduced for the purpose of avoiding the effect of the plea we have

filed.

That this would be wrong and unjust to the defendant in error is man-
fest from this consideration; between the time of suing out the writ of
error, and the time when Zimmerman became a party to it, the five years
limitation expired. So the case would stand thus. The only party really
complaining is barred by his release. But he seeks to avoid the effect of
the release by bringing in another party, who, at the time he comes in,

is barred by the lapse of time. ’

~ Suppose the assignment of errors to be treated as in the nature of an
amendment of the writ., or, as perfecting the writ it could not have rela-
tion to the sueing out of the writ, for it is a scttled principle ot law, that
an amendment has not relation back to save the case from the effect of

the statute of limitation.

Holmes v. Trouts and his heirs, 1 McLean, 1, 11.
Miller v. Mclntyre, 6 Pet., 61.

The attempt to avoid the operation of the statute of limitations as to
Zimmerman, by entering his appearance in vacation after the issuance
of the writ, without the leave of the court, or a judge, is vain. Zimmer-
man could not thus make himself a party. e could only be made so by
formal application to the court by motion. This has been done. The
following stipulation has been made a part of the record in this cause,

to-wit :

It is agreed by the parties, for their mutual convenience, and to save
the necessity of their personal attendance at court, that the order dis-
missing this cause shall be set aside ; that the case shall stand submitted,
first, upon the demnrrer of the plaintiff in error to the defendant’s plea,
already filed ; sccondly, if the Supreme Court shall consider Ilenry W.
Zimmerman as a party plaintiff in the cause, then the said plea shall
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stand as a plea to the writ of error as to Farwell only, and this stipula-
tion shall stand as and for a plea by the defendant in error of the statute
of limitation as to said Zimmerman, and a replication thereto by the
plaintiff in error ; that the said Zimmerman became a party to the suit
before the expiration of said five years, by entering his appearance in
vacation without leave of court, and demurrer thereto by defendant in
error, and a submission to the court of that issue of law; and, thirdly, if
the issues of law shall be found for the plaintiff, or plaintiffs, this stipula-
tion shall be taken as the defendant’s joinder in error, and the cause shall
stand submitted at the present term upon the issue so formed.

There is nothing in the point that the note was endorsed in blauk.
The holder of a bill or note endorsed in blank can sustain an action on
it without filling up the blank.

Bayley on Bills, 106.

In an action by the endorsee of a promissory note in blank, it is not
necessary either to fill up the blank, or to prove that the plaintiff is the
legal holder of the note. The filling up of a blank endorsement is a
mere matter of form, and may be dispensed with altogether.

Giltham v. The State Bank of Illinois, 2 Scam., 245.

GOOKINS, THOMAS & ROBERTS,
)



LA o
S

‘(/é sy e

//Ldﬁ
¢
C //Z sroct(

((ﬁ (}% /'//77«/4’

VA
Grtovt oty J 194
g/ _(}(///,_,,;/&//C



Printed by BeACH & BARNARD, 14 South Clark St.

SUPREME COURT OF ILLINOILS.

THIRD GRAND DIVISION,
APRIE "TERM, 43D, 1864

Charles B. Farwell,

Plaintiff in Error,
vS.

Max A. Meyer, et al.,

Defendants in Error.

BRIEF AND POINTS BY DEFENDANTS IN ERROR.

Tais Brrr was filed by plaintiff in error to enjoin the collection ot a
judgment rendered in the Cook County Court of Common Pleas, in favor
of defendant Meyer, against plaintiff in error (Farwell), and one Zim-
merman, by confession, on 22d of December, 1858.

Plaintiff in error alleges that he was the surety of Zimmerman on the
note upon which judgment was rendered. That the time for the pay-
ment of the note was extended by Rosenfeld & Rosenberg, the real
owners of the note, without the knowledge or consent of the surety, and
he is therefore discharged.

1. We insist, for defendants, that the proof shows beyond any contro-
versy, that the bill is untrue in alleging that Rosenfeld & Rosenberg were,
at the time of the eatension, the real owners of the note; but on the
contrary, it clearly appears that they held the note simply for collec-
tion ; that they bought the note of Greenebaum Bros., note brokers, in

e’
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the usual course of dealing. They bought it two or three days after its
date, and sold it again within two or three days thereafter, and before
its maturity, without any knowledge of the consideration moving from
the payees to the makers (see Abs., p. 13). Their only connection, there-
fore, with it was as agents for the owners, to collect it, simply.

9. The bill is untrue in alleging that Rosenfeld & Rosenberg, being
the owners of the note, “at various times and upon various valuable
« considerations by them received from Zimmerman, agreed with him
« to extend, and did in fact extend, the time of payment of said note,
« without the knowledge or consent of the surety, Farwell.” But on
the contrary, it appears from the testimony of Rosenfeld and Rosenberg,
and also from that of Zimmerman, the witness of Farwell, that R. & R.
held the note for collection as agents for the owner, they having no inter-
est in it whatever. This is also shown by the entries in the books of
R. & R.

3. TFrom the testimony on all sides, then, it appears beyond question,
that at the time of the maturity of the note, and of the extension, R. &
R. held it for collection, as agents for the owner, B. Sondheim, to
whom they sold it, and who placed it in their hands for collection, and to
whom they paid the interest collected, there can be no doubt from the
testimony, that up to within a short time before judgment was entered
upon it in the name of Meyer, Sondheim was the owner thereof.

4. It isalleged, that Rosenfeld & Rosenberg being the owners of the
note, atter the note was due, agreed with Zimmerman, upon a valuable
consideration, to extend the timne of payment without the knowledge and
consent of Farwell, the surety, and that Farwell is thereby discharged ;
and this is the ground of the relief sought.

5. The defendants in error concede that one extension was given, but
deny that more than one was given ; and we insist, first, that the exten-
sion was given with the knowledge and consent, and by the express re-
quest of Farwell. Let us examine the evidence.

Rosenfeld testifies (Abs., p. 14-16), that after the note was due, he
called on Farwell and demanded payment, informing him that the note
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belonged to another. Farwell said, if the owner gets good interest he

had better extend it, and requested witness to extend it, which was ac-

. cordingly done. Witness believes this conversation with Farwell was at
the county clerk’s (Farwell’s) office, sometime in November, 1857, about
the middle or latter part. But it is sought to impeach the witness Ro-
senfeld, on this point, and Farwell’s clerks are introduced to prove that
he was absent from Chicago at Kenosha, at the time when this interview
is fixed by Rosenfeld. But the clerks admit that Farwell was at his

" office on the morning of the 24th of November, and transacted business
there. One thinks he left on the morning train, and the other is in doubt
whether he left on the morning or afternoon train. The alzbi, therefore,
fails, and the witness Rosenfeld is sustained by Farwell’s clerks. DBut
Rosenfeld & Rosenberg both testify that they repeatedly called on Far-
well for payment previous to July, 1858, but at no time during that
period did he pretend that the extension was without his knowledge and
consent ; on the other hand, he acknowledged his liability by saying
that he was afraid he would yet have the note to pay, and said he had
written to Zimmerman inquiring why he did not pay the note.

6. But, conceding for argument sake that the extension was made by
Rosenfeld without Farwell’s knowledge and consent, Rosenfeld & Rosen-
berg were agents for a special purpose, viz., to collect the note. Such
an agent has no power to compromise, extend, or do anything else ex-
cept collect the note and interest, and deliver it to the maker.

Corning v. Strong, 1 Ind. R, 829.
Russell v. Drummond, 6 ib., 218.
Miller v. Edmonston, 8 Blackf., 291.

If, therefore, Rosenfeld & Rosenberg made an agreement with Zim-
merman to extend the time of the payment of the note, the plaintiff in
error must show (and the onus is upon him) that they had authority from
the owner to make the agreement. This is not shown ; on the contrary,
Rosenfeld says (Abs., p. 20-21), that he was empowered by Sondheim,
the owner, to make the agreement for the extension, “ by getting Mr.
Farwell’s consent.” Rosenfeld swears that he informed both Zimmer-
man and Farwell when he first demanded payment that Rosenfeld &
Rosenberg no longer owned the note, and that they were acting as
agents for the owner, Zimmerman admits R. & R. so told him (p 8).



(4)

But it may be insisted that, although R. & R. had no authority to ex-
tend time of payment, yet Sondheim accepted the interest in advance,
and thereby ratified the act and adopted it. But the the answer to this
is, that there is no evidence that Sondheim knew that the extension was
given without Farwell’s consent. The presumption would be, that he
received the money under the belief that his agents had pursued the au-
thority given, viz., to extend witheat Farwell’s consent ; and Rosenberg
swears that Sondheim sent him to Farwell, ¢ as he (S.) always looked to
Farwell as the responsible party.” But the onus is upon the plaintiff
in error to prove affirmatively that Sondheim had full knowledge that
the extension was made without Farwell’s consent. For there can be no
ratification by implication of the act of the agent who exceeds his au-
thority, unless the prineipal had full knowledge of all the facts.

Copeland v. The Mer. Ins. Co., 6 Pick., 203.
LRoach v. Coe, 1 E. D. Smith, 175.

Delafield v. The State of Illinois, 26 Wend., 227.
Nizon v. Palmer, 4 Seld., 398.

Seymour v. Wychoff, 6 ib., 213.

Therefore, if Rosenfeld be a credible witness, the extension was made
with Farwell’s consent. If he be successfully impeached, as he mani-
festly is not, then there is no evidence that R. & R. were authorized to
extend, and the agreement was void, as made by an agent having only
power to collect.

7. There was no error in refusing leave to file the proposed amend-
ments to the bill. .

The plaintiff in error asked the leave without opening the case for fur-
ther proof. There was no error in refusing the leave, if, upon the proofs,
the Dill would have been dismissed notwithstanding.

But at that stage of the cause, it was a matter of discretion to permit
the amendments, whose exercise will not be reviewed here. This court
has said that, © After a cause is submitted, it should be a case of extra-
% ordinary necessity to allow amendments to the bill.”

Jefferson Co. v. Furguson, 13 Ill., 35.
MeArtee v. Engart, ib., 249.

There was therefore no error in refusing the amendments and dismiss-
ing the bill.
GOOKINS, THHOMAS & ROBERTS,
For Def’ts in Error.
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STATE OF ILLINOIS, e _ R
SurnoaE GoonT o fe @he Loople of the State of Yiineis,

To the Clerk of the (f¢c/iee e’ Court fepthe-{;ea-n-ty% LA RAX

?‘gl[‘[ WS, v the record and /&200@5(//72/4, ad aldo ow the' rendition o/
e /éz([&mc?zé) 0/ @ filow which wad o/ //W\;’ =

—Greeting:

Gois Bl syt Gy, b e i S s

(ﬁ/c’ﬂaém/d’._., 1 dard mmz%’d/o 000079 Halhh inletvencd, to the 5;7;/?&27/ Y4 //e
a//oeedtzw/ YA A .. L8, tnfle o). 0kl

........... s we’ are’ nformed é —

co/iyzéa'?zé) ....... /_/_W ............................................................ and we’ /em/ w&/%%y
l/a/:) ¢7207° d’[ﬂl&%/ /y co%ec/ec/, / mzj/ e /a, ) due’ Afovm and manrer,
and thal> /ézd/z'cw le done Lo the /mz/zéd (z//mcdaz'(/, command you that {/é
; /2«?7;2&72/3 //,azw/g_) te /t'ww,, you fé«)//?za//% and o//wz(.//?/, willoul (/547, gend
Lo owur? p /f;dlzécd // the S freeme Cowitr the recoid and /z'Zoc'ce(/a'ﬁ 2 o/ the
/zé'z[?zl a/ow«mt% woll all z’/wyd lwchlé'?z./r, the same, under® ;/0!679 veal, so Mats
we may Sawve the same tofore our® /z;dlz'cc(t a/ovesand at Oltrwa, in the Cz/wﬁz/y
0/ Y @%/zé, on the ﬁ%dl‘ @;mm/a% aflord the thed @//mm/a;z/ 2 @f/‘&a/ nezt,
that the record and /zfmc%aé%gyd, /ez'ﬂ/ dzyzeclga/{ we may cawse’ 1o te done
thosein, o cotiect the ettor, mﬁpzzfo// ¢7/&‘ 0{74’ to de done accamé%y to taw.
itness, Fhe Son. JOHN D, CATON, @hief Fustice of
our said Gowd and the Jeal theceat, at Ollawa, this

W7 22 % . day of LFF L e 2.
in the Mear of Our Lacd One Thousand §ight Hin-

deed and Fixty. . LAAAL .
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IN THE |

SUPREME COURT OF THE STATE OF ILLINOIS.

For THE THIRD GRAND DivIisIoN.

April Term, 1$64.

CHARLES B. FARWELL, WPLEADED WITH
HENRY W. ZIMMERMAN,
Plaintiffs in Error,

1

V.

MAX A. MEYER, ;
$ h Defendant in Error.

2

i

ERROR TO BUPERIOR COURT OF CHICAGO.

ABSTRACT OF RECORD,}AND POINTS.

NARR FILED DEC. 22, 1858,

made by Zimmernian as principal, and Farwell as surety, to
Greenebaum Brothers, dated October 17, 1857, payable thirty
days after date, for $750, with interest after due at ten per
cent per annum, and endorsed by them to the said plaintiff

Bgyer against Farwell and‘Zimmerzﬁan, upon a note
y

Meyer. 1
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Following which is the Tte sﬁd"on-, upon which are the
following endorsements :

“ Without recourse,
Greenbaum Bros.,
Extended to January 18, 1858. Interest paid up to that
date.”

Filed with said narr. is the affidavit of Elias Greenebaum
that he is acquainted with the handwriting of Zimmerman
and Farwell ; that their signatures to the note and power of
attorney attached are genuine, and has heard them admit
such signatures to be theirs.

6&13 On the same day was filed with the note a power of at-

11

12

torney to confess judgment, for amount due thereon, and
for usunal attorney’s fee to be added to the amount due on
entering up judgment.”

And a cogrovit confessing amount due to be $818.75, in-
cluding §25 for reasonable attorney’s fee for entering up
judgment.

And on the same day, being one of the days of the second
special November term, A. D. 1858, of said cox‘xrt, judg-
ment was rendered for $818.75 and costs.

At the November term, 1863, the defendant’s motion to
set aside judgment came on to be heard, and was denied by
the court and bill of exceptions taken and filed, setting out
the motion to set aside judgment, for the following reasons :

1. Because the papers filed do not show any authority
for the entry of judgment in the name of Max A. Meyer,
the note filed with the letter of attorney not being endorsed
to him. “

2. Because of the usury in the extension o£ payment of
note by holders, &ec.

3. Because there was no affidavit that defendant was

N s a,\'§{
*.N'o‘ > 34\0 )

' 5 Y




living at the time of renaition of judgment, the power of
attorney having been executed and note due more than a
year before judgment entered.

A copy of the note and its endorsements, power of attor-
ney and affidavit, are set out same as above given, no other
affidavit being filed at time of entry of judgment.

ERRORS ASSIGNED AND POINT MADE.

1st. The note not being endorsed in full, merely a blank
endorsement did not under the power confer any authority
upon the attorney who acted to confess a judgment in favor
of Meyer more than any other person.

2d. Because twenty-five dollars, attorney’s fee, is inclu-
ded in judgment.

3d. Because the note was due more than one year before
judgment entered, and no affidavit or proof submitted that
the parties defendant were living and debt unpaid.

4th. Because the court denied the motion heard at the
November term, A. D. 1863.

Authorities referred to
28 Il1., 850.
W. T. BURGESS, and
C. M. HAWLEY,
Plaintiffs Attorneys.




