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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

William J. Hunt, and

HEdwin T. Hunt,

Appellants. APPEAL FROM
Vs, Surerior Courr oF CHICAGO.

John B. Wier,
. Appellee.

-

ABSTRACT OF RECORD.

Suit upon a note for $900, dated January Ist, 1860, payable 1st
October, 1861, to John R. Hamlin or order, endorsed to Wier. Tried
at the January term, A. D. 1862.

Page 9 Defendants plead general issue, and gave notice that at the time of
the giving of the note, one C. M. Brown was indebted to Hamlin for a
quantity of wood ; that it was agreed by Brown and Hamlin that Brown
should give this note, executed by himself as principal, and by the
Hunts as sureties; that in pursnance of the agreement, the note was
written out and handed to the Hunts, and for the sake of convenience,
they signed the note, leaving a place for Brown to put his name as prin-

10 cipal ; that Hamlin got possession of the note by theft, without its being
signed by Brown; that it was never delivered by them or Brown, and
that they never intended to be bound on the note except as sureties for
Brown, and on his execcuting the same, as principal, of which Hamlin
had notice, charges that Wier is not the holder in good faith,
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Evidence.

17 The note, which is in the usunal form, except that a Iine is Ieft for the
signature of Brown, showing that Brown was to sign as principal.

Defense.

18 Caleb B. Browmn. Am clerk of Cirenit Court, DeKalb county.
The note was for wood I bought of Hamlin. I was to give two notes,
19 signed by the Hunts as security, and myself as principal. The con-
tract was that I was either to build a house for Hamlin or pay him the
money at specified time. Hamlin drew the notes in March and dated
them back to the time the contract was made. Ihad Wm. T. Hunt sign
his name, and I think E. T. Hunt. I put the notes in a drawer until I
got ready to finish the contract. I wanted a writing about fimisleierg the
house. Hamlin owed me $60. I wanted it indorsed on them. I put
the notes in the drawer, and that is the last I saw of this note. [ was to
sign the notes as principal before they were delivered. I expected to
have a contract drawn before I gave them up; never did give them up.
20 When Hunt signed the notes he did not want them given up. If I did
not build the house he wanted the amount indorsed on what Hamlin
owed him and he take the notes. I did not sign the note sued upon as
principal. I wanted my contract drawn up, and Hunt objected to de-
livering the notes unless I built the house. Hunt wanted me to pay
him on what Hamlin owed him. I did not deliver the note to Hamlin,
or any person for him. T can’t say how he came possessed of it. The
drawer I have spoken of was in a little desk on the east side of the bank,
where I generally did my writing. Hamlin is said to be in California.
He left Sycamore in the spring of 1860. I did not know of his having
the note before he left; did not think anything about it till after he left,
when I looked for it and could not find it. Hamlin was in the bank
where said desk was as often as two or three times a day up to the time
he left. Besides myself, Hamlin and the Hunts did business in said

bank. Each appeared to have his own desk. They rather assigned
the desk, where I put the note, to me.

Cross Examination :

21 T failed in Lusiness in 1858; assigned to Wm. J. Hunt about $30,000

Ot Lliane
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(3)

in notes and accounts, besides real estate, and owed about $30,000;
about $20,000 remained unpaid January 1st, 1860.

About $10,000 was realized from my assets. I spent my time before
the wood contract in settling up; finished up a railroad contract for my
assignee after I assigned. I have had no property since my assign-
ment. The wood was sold to the Galena Co. under a contract with
Waterman & Elwood. The cutting and hauling was done in my own
name. I drew the pay in checks, part payable to me, part to Hunt, per-
haps all to me. I came in and settled for it myselt and deposited the
money with Adsit, payable to the credit of Hamlin, Hunt & Co. T got
through cutting in March ; can’t say if I finished cutting before the note
was written ; am not positive this note was not written in February,
think it was in March; think Hamlin did not give me a bill of sale of
the wood. I suppose I was so situated that I conld not hold property in
my own name. Hamlin may have left three or four weeks after I
finished up the wood matter. There were no papers in the drawer be-
longing to other parties when I put the notes in it.

The other note was payable in October, 1860. I put this note in the
drawer immediately upon its being signed by the Hunts. They signed
it in the same room ; think these were the first notes Hunt signed for
me after my failure; am not sure. They have never, to my knowledge,
signed notes for me, without my name appearing as co-maker. I have
never said this note was signed in such a manner as to leave room for

the Hunts’ signatures. It should have been so. I was to have signed
it as principal.

Direct Resumed :

The first note has been paid. I paid it about the time it was due. I
had the money deposited to the account of Hamlin, Hunt & Co., be-
cause I owed them. They furnished me money, and credited it to my

accoun*. The firm of Hamlin, Hunt & Co. was composed of John R.
Hamlin and E. T. Hunt.

Plaintiff moved to exclude evidence of Brown, on account of
interest.
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Motiom overruled by the Court.
Plaintifl’ Excepted.

The Plaintifl also objected to the reading of the deposition of
Brown, on the ground that defendant could not prove, under the issves,
the non-delivery of the note, its execution not having been denied under
oath.

The Plaintiff’ admitted, for the purpose of the trial, that any de-
fense that would be good against Hemlin, should be taken as good
as against the plaintitt.

Defendant Rested.

Plaintiff’ moved to exclude testimony of defendants as tending to
show nom-delivery.

Court overruled the motion.

Plaintiff Excepted.

After the plaintiff’s attorney, Tuly, had made his opening argument,
and as defendant’s attorney, Hurd, was about to address the jury, the
plaintiff asked leave to introduce Joseph N. Barker, one of plaintiff’s
attorneys, as witness, to which the defendants objected.

The Court overruled the objection, and defendants excepted.

Barker testified: The first of the two notes referred to by the wit-
ness, Brown, was sent to Barker & Tuly for collection. I wrote letter to
detendants, at Sycamore, that-we had the same for collection; and
within a few days thereafter, Edwin T. Hunt, defendant, came to my
office, in Chicago, and paid me the note; that he said nothing about
Brown’s connection with the note. 'We never knew or heard of Brown
having anything to do with them till after we received the note sued
upon, and made demand of payment.

This was all the Evidence.



(5)

Plaintiff °’s Instructions.

1. If the jury believe, from the evidence, that said note was one of
two notes, which were at first signed by defendants, for the purpose of
being signed by witness Brown, before delivery ; and if the jury further
believe, from the evidence, that the Hunts knew where the notes were
put, and afterwards delivered them to Hamlin, the plaintiff is entitled
to recover the amount of note and interest ; and that they may take the
facts into consideration (it such they believe have been proved by the
evidence) that Hunts paid one of said notes without objection ; that they
knew where the notes were put by Brown, and that the notes were given
after the wood was all cut and sold, and proceeds put to the credit of
Hamlin, Hunt & Co. ; that Brown was insolvent to a large amount; that
the notes were given atter the wood was cut, and the contract, so far as D
the building of a house, was abandoned, as circumstances tending to
show a subsequent delivering by the Hunts, or one of them.

2. If the jury believe, from the evidence, that the note sued on was

given in consideration for wood, the proceeds of which went into the
-hands of the defendants, Hunts, and further believe, that said defend-
ants delivered said note to John R. Hamlin, they will find for the plain-
tiff. If the jury believe, from the evidence, that said note was exe-
cuted by said defendants, Hunts, and was delivered by them to John R.
Hamlin, that then they will find for the plaintift.

3. If the jury believe, from the evidence, that said note was exe-
cuted by said defendants, Hunts, to be delivered to John R. Hamlin, in
payment of a contract for wood, and further believe that it was delivered
by said defendants to John R. Hamlin in payment of that wood con-
tract, that then they will find for the plaintiff,

4. The law presumes that the note was delivered to the payee, John
R. Hamlin (when produced on the trial of the cause by the plaintiff) ;

and unless that presumption is rebutted by satisfactory proof, the jury
will find for the plaintift,

To the giving of each of which the defendants then and there
excepted.
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Defendants’ Instrnctions.

And upon the part of the defendants; the Court gave the following
instructions :

If the jury believe, trom the evidence, that it was understood between
Brown, Hunts & Hamlin, that the defendants should sign the note in
question, as sureties, and that Brown was to sign them as principal, and
that Hamlin took them without Brown’s signature, then, in the absence
of proof that the Hunts delivered them, the jury will find for the
defendants.

It the jury believe, from the evidence, that the note in question was
not delivered to John R. Hamlin, or some one for him, they will find for
the defendant.

It the jury believe, from the evidence, that C. M. Brown presented
the note to the Hunts to sign, as sureties, and they so signed it, and de-
livered them to Brown, to be atterwards delivered to John R. Hamlin,
upon the making of a writing between Brown and Hamlin about build-
ing a house, and upon his (Brown) signing the note as principal, and that
Brown put the note in his drawer, and did not deliver the same to
Hamlin, but that Hamlin got possession of it by taking the same from
Brown’s drawer without authority, then the jury will find for the
defendants.

The Jury found for the plaintft, §1,083.75.

The Defendants moved for new trial, and filed the following
reasons :

1. The Court erred in giving the plaintiff’s instructions.
2. The verdict is against the evidence.

3. Jury misbehaved.

4. Newly discovered testimony.

The Court, on 25th January, 1862, overruled the motion for new
trial, and the defendants excepted, and took an appeal.



Errors Assigned.
1. The Court erred in giving the plaintitt’s instructions.
2. The verdict was contrary to the evidence,

3. The Court erred in overruling the defendant’s motion for a new
trial.

HURD, BOOTH & POTTER,
Attorneys for Appellants,
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