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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.
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APRIL TERM, 1862, AT OTTAWA.

JOSEPH TOMPKINS, Plaintiff in Error,
vs. Error to Lee.
ELIJAIL S. HILL, Defendant iu Error.
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Of Record.

1 Pleas before the Hon. John V. Eustace, of the 22d Judicial Circuit of
the State of Illinois. This is an action of Assumpsit brought to recover
back usurous interest where the principal and interest have been paid
and discharged.

v Summons to defendant and service and return.

3 First Count in Declaration.
5  Second Count.
7 Third Count.

.9  Fourth Count.

14  Money Count.

15  Bill of particulars.

16 Filing of declaration.

17 Rule on Defendants to plead.

18 General issue to money counts and demur to Plaintiff’s 1si, 2d, 3d

and 4th counts and causes assigned.

19  Plea and demur filed.

20 Demur confessed, leave granted to amend declaration and add addi-

tional counts.

21 First Count of amended declaration which is as follows, to wit:
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StaTE oF ILLINOIS, | In the Lee County Circuit Court,
Lee County. ) November Term, A. D. 1862.

An amended Declaration by leave of the

VS,
JOSEPH TOMPKINS. S - Court had and obtained at this present Term.
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Elijah S. Iill, Plaintiff in this, by A. Kinyoun, his attorney, complains
of Joseph Tompkins,Defendant,who being summoned,&e.,in aplea of tres-
pass on the case upon premises for that,whereas the said Defendant hereto-
fore, to wit : on the 21st day of March, A. D. 1859, at Amboy, in said
County of Lee, and at and within the said State of Illinois, lent and ad-
vaneed to said Plaintiff the sum of $1350 and the said Plaintiff then and
there made,exceuted and delivered to said Defendant the Plaintiff’s prom-
issory nate in writing for the sum of $1500,and the Plaintiff avers that the
sum of $150 of said note was added to the same as interest and usury on
the sum of 31350 dollars for the previous six months, to wit : from the
21st day of March, A. D. 1859, to the 21st day of September, 1859, and
that said note was to draw ten per cent.interest per annum from date until
due,and twenty per cent. interest after due until paid. And the Plaintift
further avers to secure the payment of said promissory note, this Plain-
tiff, at the place aforesaid, on the same day the said note was made, ex-
cuted and delivored to said Defendant a Deed of Trust on alarge
amount of real estate situate in the township of Awmboy, county ef Lee
and State of Illinois, which said Trust Deed was duly recorded by said
Defendant in the Recorder’s office of said Lee County. That after so
executing said Trust Deed, this Plaintift contracted with one Oscar
Thayer and agreed to sell him, said Thayer, a part of the real estate so
incambered by said Trust Deed, and made, executed and delivered to
the said Thayer a Title Bond, this Plaintiff in said Bond binding him-
self to pay him,the said Thayer a large sum of money in case the Plaintift
failed to make him, the said Thayer, a good Deed to the premises m the
said Bond stated, free from all incumbrance whatsoever. This Plaintift
further avers that on the 16th day of June,1860, this Plaintiff pai.l thesaid
said Defendant the sum of $250,which amount the gaid Defendant elaimed
to have received asusurous interest,at the rate of 20 per cent.per annum on
the =aid §1500 note, on the 14th day of November, 1860, this Plaintiff
paid the said Defendant the further sum of $200 on the principal sum
so loaned Ly this Plaintiff of said Defendant. This Plaintiff further
avers that on the said 14th Qay of November, it became necessary for
this Plaintiff to remove the lein created by the said Trust Deed on



® e

3

the real estate which he had contracted to sell the said Thayer, and bound
himself in the bond aforesaid to make to the said Thayer a good Deed,
free from all incumbrance as aforesaid. That on the said 14th day of
November this Plaintiff tendered the said Defendant the further sum of
money necessary to pay the whole of the said $1350 principal, and six
per cent. interest on the rame from the 2lIst day of March, 1859, to the
14th day of November, 1860, and demanded of said Defendant that he
exceute and deliver to this Plaintiff a full release of” said Trost Deed to
the real estate therein deseribed. 'This Plaintiff further avers that said
Defendant absolutely refused to exccute 8aid release unless this Plaintift
should pay to him, the-said Defendant, the full amount of the said $1500
note, with ten per cent. interest per annum after due. Thie Plaintiff fur-
ther avers that on the said 14th day of November, A.D. 1860, this
Plamtift was compelled in order to remove the incumbrance on the real
estate contracted to the said Thayer as aforesaid, and to save this Plain-
Uff from paying the penalty in the Bond aforesaid, given by Plaintiff’ to
said Thayer as aforesaid, to pay and did pay to the gaid Defendant
the further sum of §1350, the same bearing from twenty to twenty-five
per cent. interest per annam for the forbearance of the said principal sum
g0 loaned of said Defendant by this Plaintiff as aforesaid, contrary to the
forms of the Statute in such case made and provided, by reason whereof,
and in consideration of the premises, the said defendant then and there
beeame indebted to and liable to pay and refund to said Plaintift the said
amount of usury so had and received by the saidDefendant of and from the
cn1d Plaintiff for the lorbearance of the said principal sum so loaned said
Plaintiff by said Defendant for the period aforesaid over and above the
rate of legal interest o wit: the rate of six per cent. per annum, that is
to say the Defendant became liable and is liable to pay the said Plaintift
the amount of such usurious ezcess of legal interest so received by said
Defendant as aforvesaid, whenever thereunto afterwards requested, to
wit: at the place aforesaid.

Commencement of Plaintiff’s second count, which count is the same
as first.
97, 28, 29, 30,31, Sccond Count.
Filing of Amended Declaration.
Defendant’s demur to Plaintiff’s first and second connt of Amended Dec-
laration and for cause of demur the Defendant assigns the following
reasons :
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1st. Said first and second amended counts nor either of them show a
legal liability on the part of the defendant to pay. See se¢ 3 of Inter-
est Law of 1857.
2d. Usurous interest once paid,'cannot be recovered back where the
principal and interest has all been paid. Said section 3 of Interest
Laws only allows usury to be set up as a defence. See 24 of Ill., page
381.
3d. Said counts and such of them are otherwise uncertain, informal
and insuflicient.
34  Filing of demur and overruling of the same by the court, Acefendant
excepts and stands by his demur.

Plaintift dismisses his committee on connts an‘l assessments of dama-
ges by the court. :
36 Judgment and certificate of record.
27 Fee Bill

-
o

ASSIGNMENT OF ERRORS.
1st. The Court erred in overruling the demurer of Appellant to the
Special Courts of Appellee’s amended declaration.
2d. The Court erred in allowing Plaintiff to dismiss his money count
after issue was joined.
3d. The Court erred in entering judgment against the Appellant.
W. E. IVES, Attorney for Appellant.

POINTS OF PLAINTIFF IN ERROR.

1. This was an action to recover back woney claimed to have been
paid upon a usurous contract, where the principal and usurous interest
had been paid and the debt discharged. The declaration was in assnmp-
sit and originally contained four special counts, and also the common
counts and account stated. The defendant filed the general issue to
money counts and demurred to special counts. Plaintiff confessed de-
murer to special counts and took leave to amend declaration. Plaintift
amended his declaration by filing two special counts, to which amended
counts defendant filed his demur. The Court overruled the demur.
Defendant stands by his demur and excepts to the ruling of the Court.
Plaintift then dismissed his money counts to the Court, gave judgmeng
for plaintiff.

2. This Court has decided that it is manifest that the Legislature had
“n0 intention of giving a cause of action to the person who has paid
“'usury and fails to make the defense when sued for the debt upon which
“the usury has been paid or agreed to be paid. If he voluntarily pays
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“the principal sum due and the usury agreed to be paid upon it, that is
“the end of the matter so far as this Statute is concerned.” See 25 Il
page 381. :

* Sec. 8 of our Statutes of usury secms to be clear that if any person
cont acts to secure a greater rate of interest than ten per cent. he shall
forfeit the whole of the interest and only recover the principal. The
Court wili mark that Sec. 3 provides no penalty whatsoever if he docs
pay tie principal and usurous interest, and this Court in 25th Tll., page
385 say, “It was manifest that it was only the intention of the Legisla-
¢ ture to furnish a shield for defense and not a weapon for attack by the
“passage of this act.” Defendant’s demurer should therefore have
been sustained by the Court.

3. The declaration in this case although informal, argumentative and
uncertain, shows that the plaintiff' paid the principal and usurous inter-
est voluntarily. But if it was otherwise, under our Sta‘ute he could not
recover the asury so paid, after the liquidation of the debt.

4. But defendant’s demurer should have been sustained by the Court
on the giound of informality, of declaration Courts ought not to compel
a party to join issue upon so confused a mass of words thrown together
with an attempt to discuss the right to recover Plaintift’s declaration is
clearly argumentative, informal and uncertain in its meaning.
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by the said Plaintiff before that time sold and delivered to the said Defendant and at the special instance and request of the said
Defendant , and being so indebted to the said Plaintift |, the said Defendant |, in consideration thereof, afterwards, to wit, on the
same day and year, and at the place aforesaid, undertook, and then and there faithfully promised the said plaintiff  well and truly to pay

toythe said Plaintiff  the said sum of money last mentioned, when the said Defendant  should be thereunto afterwards requested.

, «Ind whereas, alsg, afterwards, to.wit, on the same day and year, and at the place aforesaid, in consideration that the said
Plaintiff had before that time, at the like special instance and request of the said Defendant
ant  divers other goods, wares and merchandise of the said Plaintiff , the said Defendant then and there undertook and faithfully
promised the said Plaintilf that the said Defendant would well and truly pay to the said Plaintiff so much money as the last aforesaid
goods, wares and merchandise, at the time of the sale and delivery thereof, were reasonably worth, when the said Defendant should be
thereunto afterwards requested; and the said Plaintiff avers that the said goods, wares and merchandise last mentioned, at the time o
the sale and delivery thercof, were reasonably worth the further lersesum-ef1moncy =6-wit e sum of %W,(/ / W/é{;‘/‘

Dollars, of like lawful money aforesaid, to wit, at the place aforesaid,
whereof the said Defendant afterwards, on the same day and year, and at the place aforesaid, had notice.

, sold and delivered to the said Defend-

4
«Ind whereas, also, the suid Defendant  afterwards, to wit, on the same day and year, and at the place aforesaid, /Z/'\Qg
indebted to the said Plaintiff in the further Lasgo ses of wesgey o et 4he sum of m /WM/’//%

Yl A
Dollars, of like lawful money as aforesaid, for mongy before that time lent
. ALt . 5 x < s e e
and advanced by the said Plaintiff to the said Defendant , and at the like request of the said Defendant ; AND tor othier money by
the E}}E%"“““” before that time paid, laid out, and expended for the said Defendant and at the like request of the said Defendant .

Xt : : 3 e A a Lo Levwr
AsnA or other money by the said Defendant before that time had and received, to and for the use of the said Plaintiff ; AND for ot{mr

. . . N\
money before that time and then due and owing the said Plaintiff , for interest upon and for t}do forbearange o! djvers other sums of
' s = 3 3 L Arolin i e Levipv v ravug, o7, cd @y 2
money, before that time and then due and owing from said Defendant  to said I’I:nntl‘ﬁ:‘ . _-\Nn"hvﬁxf; S0 md&dm( , the said Pefendant %

in consideration thereof, afterwards, to wit, on the same day and year, and at the place aforesaid, undertook, and then and there faithfully

promised the said Plaintiff well and truly to pay unto the said Plaintiff the said several sums of money in this count mentioned, when
the said Defendant should be thercunto afterwards requested.

JInd whereas, also, the said Defendant afterwards, to wit, on the same day and year, and at the place aforesaid, accounted
with the said Plaintiff of and concerning divers other sums of money, before that time due and owing from the said Defendant to
the said Plaintiff , and then and there being in arrear and unpaid, and upon such accounting the said Defendant then and there tweg
found to be in arrear and indebted to the said Plaintiff in the further lazge s ol mone_do-st-he-sum of

Crerotrnol

7/ . .
st = Dollars, of like lawful money as aforesaid. ANp
being so found in arrear and indebted to the said Plaintiff , the said Defendant , in consideration thercof, afterwards, to wit, on the

same day and year, and at the place aforesaid, undertook, and then and there faithfully promised the said Plaintiff well and truly to
pay unto the said Plaintifft the said sum of money last mentioned, when the said Defendant should be thereunto afterwards requested,

Nevertheless, the said Defendant (although often rcqucstc{l‘:/g»&..’) ha/Z not yet paid the a:veral said sums of money above
mentioned, or any or either of them, gr any part thercof, to the said Plaintiff but to pay the same, or any part thercof, to the said
Plaintiff, , the said Defendant ha (% hitherto altogether refused, and still do/ refuse, to the damage of the said Plaintiff , of

(s Dy i A G N

Plaintiff bringy/ suit, &e.

x

ot o g roipased, ewny mips) qeppevages T

_ Dollars, and therefore the said

A a
:{«Wt E w'//’éf/ Plaintiffs Altterney,°

N~
o

Copy of hst.x:uumnt";:/:ﬁ;d A ccount Sued on.

—_

Ly gt



To money lent and advanced
To money paid, laid out and expended,
To money had and received to and for the use of said Plaintift® ,

To goods, wares and merchandise, sold and delivered, «vvvniiiniiiieeniieaiiiimrimiireaeioaes
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///‘ a regular term of the Lee County Cireuit Court, begun and holden at the court house in the

city of Dixon, in said Lee county, on the. W//ﬁ//Mondqy (the same being the ZW
||day of M%W _A.D. 18¢7,) then being present,

IIonorable //im”_m42??7é22i;¢¢;/”mNmm
of the said.. 2/@ _.Judicial Circuit.|[[ |
,,%/%// - State’s Attorney

for said... ,z,z / _Judicial Circuit. !
%/Wﬂ # ///M// Clerk
said Lee County Circuit Court.
o A Sheriff

of said Lee County.

BE I'T REMEMBERED, that on the WL day of/% AAAAAAAAA A.
D. 184/, (the same being one ot the regular days of satd. W
lowing l)wuudmm \\yl in said cause, as appears to us of record, that is to say :
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