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SUPREME COURT OF ILLINOIS,

THIRD GRAIND DIVISTOIN.

APRIL TERM, 1862, AT OTTAWA.

ROBERT DURHAM & WALTER ELLIS
}Error to Bureau.

vs.
WILLIAM W. HEATON.

“eoe

_ ABSTRACT OF RECORD.
Of Record.
N his was an action of ejeclm.c;n brought by Heaton against Dunham

2 & Ellis.. Declaration in usual foxm filed April 23d, 1858.

Lond in controversy is the east 3 of the swk of section 34 township 18
3 range 10 eust of the 4th principal meridian.

3 Service docs not show that defendants were in possession of the land.

4 : ;n":& 01 gqueru\ issue filed May 1st 1858.

5 Leave to amend declaration.

15 Trial by the Court and verdict for plaintiff.

17 Bill of Exceptions shows that the following evidence was offered for
plaintiff.

1st. Certificate of the Register of the Land Office at Springfield, showing
that Oliver Lindley purchased the land in controversy of the United
States on the 15th day of July 1835.

21 2d. Copy of deed from Oliver Lindley and Prisilla his wife, to John
Lindley for the same land, February 26th 1858. The defondants objec-
ted to the reading of the copy. The Court overruled said objection and
defendant then and there excepted.

18 Previous to reading the copy of said deed, plaintiff read his own affida-
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vit, in which he stated that the original deed was lost as he was informed
and believed ; that said deed was not in his power to produce on trial ; that
suid John Lindley was and had been for some years a resident of Knox-
ville in the State of Towa That plaintiff applied by letter and was in-
formed by him that said Deed was not in his possession, and had been
accidentally destroyed by fire while said Lindley vesided in Tazewell
County in this State. ~ That one other deed mude by said John Lindley
to one James Barbour, for the premises in controversy, dated June 18th
1846 was a material part of his testimony in the case; that said deed is
not in his power to produce on this trial ; that when this suit was commenced
snid James Barbour was insane, and confined in the asylum in Jacksonville;
that affianc believes he is still confined there; that Martin P. Sweet of
I'reeport is a conservator of said Barbour; that affiant had applied to him
for deeds aforcsaid, and was informed by him that said deeds were never
in his possession, and he had never seen 'them ; said that pluintiff knew of
no other person who would likely kave possession uf said deeils, and he had
no knowledge where they are.

That one other deed made by James Barbour to Tracy Reeves, dated
July 23d 1€46, for the premises in controversy, was u material part of
testimony in this case; that said Trucy Reeves lived in said Bureau
County ; thut plaintiff called upon said Reeves for said deed ; Reeves in-
formed him at first that he had the said deed, but has since informed
plaintift' thav after diligent search in all places where suid deed would be
likely to be found, be could not find the same, and that said deed was lost ;
hat plaintiff himsclf searched the desk of said Reeves, where he was in-
formed said deed would be found, various packages of deeds and other
papers; coula not find said deed and verily believes the sume to be lost.

Plaintiff oftered in cvidence a certificate copy of the record of a deed
from Juhn Lindly, dated June 13th 1846, for the premises in controversy.

To the reading of which the defendant objected, The Court overruled
suid objection, und the defendants then and there excepted.

The plaintift offered in evidence a certified copy of the record of the
deed from Jumes Barbour to Tracy Reeves, dated July 8d 1846, for the

premises in controversy.

To the reading of which the defendants objected, the Court overruled
said objection, und the defendunts then and there excepted.

Plaintiff then read in evidence a deed for the premises in controversy,
from Tracy Reeve to himself dated July 3d 18565.

The defendants admitted the possession of the land in controversy.

Plaintiffs rested.

Defendants read in evidence the depositions of W. A. Turney, who tes-
tified that he was Clerk of the Supreme Court of the 2d Grand Division
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that on the records of the old Supreme Court of this State, there is a judg-
ment in favor of William Dougherty vs. Oliver Lindley and Irwin B. Doo-
little. A sworn copy of which was attached to the depositions, which is
as follows : '

At a-Supreme Court of the State of 1llinois, begun and held at Vanda-
lia on Monday, the 11th day of September, A. D. 1887, to wit: on Sat-
urday the 16th day of December, the following judgment was entered of
record.

Here follows a judgment in dué form in favor of William Doughexty vs.
Oliver Lindley and Irwin B. Doolittle, for the sum of $3,441.41, damages
and costs in that Court as well as in the Court below, which copy of judg-
ment was also duly certified by the Clerk of said Court. Said witness
Turney further testified thatthere was no other judgment on the records of
said Supreme Court, between the same parties.

There is a bock in my office called an Execution Book, which it is sup-
posed contains a record of all the exccutions issued upon judgments ren-
dered by the old Supreme Court, and a minuate of the returns made upon
the execution. I find from said book that several executions were issued
upon the judgment aforesaid ; a copy of said record is attached marked B,
which shows execution issued on the foregoing judgment Dec. 26, 1837,
with the following return, Received on the within execution $200, March
31, 1838  Returned no property found, of which the money can be made,

March 26 1838: WILLIAM TRANY,

_ Sheriff, S. C.

Said witness further testified that he had made diligent search for the
execution, which appears by the execution book to have been issued on
the 26th Dec. 1837, and cannot find the same in my office; I believe it to
be lost. ‘I here appears on page 372 of Record, Book G, of the record of
said Supreme Court, letters of administration of which Exhibit C hereto
attached is a copy.

Exhibit C shows letters of administration upon the estate of William
Dougherty, who died intestate March 15th 1840, to Thomas Lewis public
administrator, granted by James Adam, Probate Justice of the Peace of
Sangammon County, of the State of Illinois, Aug. 23, 1842.

Said witness further testified that Exhibit D attached to his deposition,
is a copy of the order of said Court immediately preceeding, and Exhibit
E is a copy of the entry immediately following the records of the letters of
administration aforesaid ; Exhibit D is as follows :—Ordered that all causes
heard and not decided, being continued under advisement, and that all
other causes, motions and matters not otherwise disposed of, be continued
until the next term of this Court.

Exhibit E is as follows: Monday 12th Dec. 1842, at a Supreme Court
begun and held at Springfield on Monday the 12th day of December, in
the year of our Lord one thousand eight hundred and forty-foi. /i 2.

Present the Hon. William Wilson, Chief Justice; Thomas C. Brown,

Sidney Breefle, Walter B, Scates, Samuel H. Treat, Stephen A: Doug-
las, John D. Caton.
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~ Said witness further testified as follows : there is an execution with re-
turns on and attached to it on file in my office, of which Exhibit marked F
hereto attached is a true copy.

Exhibit F is « copy of an execution issued by E Peck, clerk of the Su-
preme Court of the State of Illinois, on the 8th day of July 1843, in favor
of Thomas Lewis, administrator of William Dougherty deceased, and
against Oliver Bindly and Lrwin B. Doolittle for the sum of $4118.56 dam.-
ages, §14,18% costs in the Circuit Court of Tazewell Cour:ty and $10,07
costs in said Supreme Court, on which is the following returns ; Received
this writ at 8 o'clock P. M., July 29th 1843.

There is paid on this execution by the purchase of property, the sum of
$1575, as per sheriff’s return attached to this writ ; $20, is applied in part
pay as sheriff’s fee, the remainder $1555, is applied on the execution.

WILLIAM B. DOOLITTLE.

Attached to said exccution, is a levy by Stephen Smith, upon
certain real cstate, including the premises in controversy, as the
property of Oliver Lindley; the appointment of Richard C. Masters,
James G. Forestal and Robert C. Masters, as apprisers, on the oath of the
apprisers and the valuation of property by them, the sw of section 84
aforesaid, was apprised at $350. Said return further shows a proper ad-
vertisement of said land, and a sale of the same on the 26th day of Au-
gust 1843, by said Sheriff. The said swi of section 34, was sold to said
William B. Doolittle for $300.

Said witness further testified that he Lud diligently examined the records
in his office, an 1 could find no other Judgment in favor of William Dough-
erty or Thomas Lewis, administrator of William Dougherty, and against
Oliver Smilley and Irwin B. Doolittle, than the one above stated; and
that if there had teen any such judgment, he thinks from his researches
among the records that he should have found it.

Defendants read in evidence without objection, a deed from Stephen
Smith, sheriff of Bureau Co. Illinois, to William B. Doolittle, for the
premises aforesaid, reciting the execution and sale aforesaid. Defend.
ants read in evidence a certificate of William A, Turney, clerk of the Su
preme Court of the State of Illinois, for the 2d Grand Division under the
seal of said Court, in which he certifies that he had examined the records
of said Court, and that it appears from record book E, which contains the
ovders, opinions and Judgments of said” Court, that said Court commenced a
session at Vandalia, on Monday Dec. 16th 1837 ; the record does not show
uny order of adjournment at that term, but the last order entered at that
term is of the date of Monday Dee. 25, 1837, on page 61 of said record, is
a general order of continuance for all cases undisposed of'; and the next
order was on page T8 of snid record hook E, and is the order showing the
commencement of June term 1838,

This was all the evidence.

The Court found the issue for plaintiffy and defendants excepted.
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ERRORS ASSIGNED.

"The Court erred in suppressing the answers to instructions 3, 4, 5, 6, 7,
9 and 11, of the deposition of William A. Turney.

The Court erred in admitting in evidence copy of record of a deed from"
Oliver Lindley to John Lindley.

And the copy of deed from James Barbour to Tracy Reeves.
And the copy of deed from John Lindley to James Baker.-

L
In finding the issue for plaintiff.
In rendering the judgment.
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAND DIVISIOIN.

APRIL - EFERM, 1862, AT OTTAWA

ROBERT DURHAM, v Y
8. )
WILLIAM W. HEATON. /

BRIEF OF APRELLEE BY LELAND & BLANOHARD

VPR S

The supposed answers are to mterrovntones in"a former deposmon ; not
the one in the record.

* 'The proper foundation was laid ‘te tatroduce the recorded copies of deeds
in plaintiff’s claim of title. Session laws of 1861, p. 174, this act was passed
after the decision in 24 Ill. 186.

+ The judgment was not a lien in Bureau Co., attaching prior to the convey-
veyance by the judgment debtor, Oliver Lmdley .

If a judgment of the Supreme Court was a lien throughout the State the
lien of the plaintiff died when, by reason of the death of the jndgment creditor

Dougherty, the judgment died.
Purple’s Real Estate Stat. 328-9 & 338.
13 Ala. 167.
15 1. 337.

Though the judgment might have been revived by scair facias, in the name
of the executor or administrator of Dougherty, it was not done, and the act of
Feb. 19, 1841, (Purple’s Real Estate Statutes, 338) wasnot retrospective in its
operation, consequently the lost or abated lien, has not been revived by a reviv:
er of the judgment because the second section of the act only applies to future



2
not past deaths . Indeed it may be said that the whole act applies to future

not past judgment.
2 Scam., 499.

et 335.
7 Iredell, 59.
2 Hill, 239.

The letters of administration to Thomas Lewis were not recorded tn the
" court. The clerk of a court of record has no control of the record
nor authority except as directed by the court, as the act of the court to place

aught upon the record.

The execution Was not supported by the judgment, but was materially va-
riant from it and void, and the judgment nor execution are the one recited in the
sheriff’s deed. On the question of variance, see—

13 Ta. 251.

8 Iredell, 221.

7 Conn. 6.

2 Conn. 862.

1 Dev. & Bat. 586.
Hanlin, 330.

It wasnot competent to prove by parol evidence aliunde that the execution
was issued on the judgment. It should appear on inspection to be the same
sabstantially. 2 Conu. 462.
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