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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

THE.I’EOPL]E, for the mse of Bergstresser & Co.,
vSs.
3 JOHN 0. RANDOLIPH et. al.

Brief, Points, &c., of Plaintiff in Error.

The court will find upon examination that the only material point in this
case is, whether more than one suit can be brought upon an administrator’s
bond for the use of different parties injured. In this case the defendants are
sued in debt upon their bond, setting out numerous breaches; among others
a failure to pay Bergstresser & Co. the amount of their claim against the es-
tate. The defendants plead another suit pending on some bond. The plain-
tiffs demurred ; which was overruled, and plaintiffs by leave of court filed
their replication, that the suit referred to in defendants’ plea was brought by
the people for the use of Margaret Hagerty for other wrongs of defendants,
and not for use of Bergstresser & Co. as in this case. To this replication the
defendant demurred ; which the court sustained. The special causes of de-
murrer have no foundation. The court sustained the demurrer on the
ground that two suits could not be brought on the same bond.

By the Statutes of Illinois, administrators’ bonds “shall not hecome void
on the first recovery thereon, but may be sued upon from time to time until
the whole penalty shall be recovered.” Scates, Treat and Blackwell’s Stat-
utes, 1195, sec. 69. There is a clear distinction made by our statutes be-
tween suits on bonds given by administrators and guardians, and ordinary
official bonds. The language of the statutes above quoted is too plain to re-
quire an argument. The defendants contended below that after a judgment
had been once obtained on a bond, the only way to recover for other breaches
was by scire facias and assigning new breaches. This is correct in regard
to ordinary bonds, but the issuing of scire facias and assigning new breaches
is not a distinct suit, but is a part of the original ; 14 Illinois, 447 ; hence the
legislature, in saying that administrators’ bonds “may be sued upon from:
time to time;” did not refer to assigning new breaches, but to distinct suits.

The demurrer should have been carried back to defendants’ plea.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JOIIN O RANDOLPH and
BENJAMIN PRIDDY,

; |
; it o
' at the suit of ‘ - Error to Tazewell.
Tur PEOPLE OF THE STATE OF ILLINOIS, [

who sue for the use of ,
BERGERSTRESSER & Co. J

BRIEF OF CHARLES C. BONNEY, FOR THE DEFENDANTS
IN ERROR.

(1.) Section 18 of the Practice Act, and the case of T'he People,
&e. v. Compher, 14 111, R. 447, 454, and cases cited, are conclu-
sive against Plaintiff in Error.  After one recovery, “no action
can be maintained on the obligation, for it is merged in the
judgment.”

(2.) Lawsin pari materia are to be construed together. The
69th section of the Statute of Wills is to be construed with the
18th section of the Practice Act, according to the case of 1'he
People v. Compher.
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SUPREME COURT AT OTTAWA,

APRIL TERM, 1860.

RANDOLPH et al.,

ats.
PEOPLE, for use of
BERGERSTRESSER & Co.
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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
SUPREME COURT. APRIL TERM, A. D. 1860.

THE PEOPLE, for the use of Bergstresser & Co.,
vS8.
JOHIN O. RANDOLPH et. al.

Brief, Points, &c., of Plaintiff in Error.

The court will find upon examination that the only material point in this
case is, whether more than one suit can he brought upon an administrator’s
bond for the use of different parties injured. In this case the defendants ave
sued in debt upon their bond, setting out numerous bhreaches; among others
a failure to pay Bergstresser & Co. the amount of their claim against the es-
tate. The defendants plead another suit pending on same bond. The plain-
tiffs demurred ; which was overruled, and plaintiffs by leave of court filed
their replication, that the suit referred to in defendants’ plea was brought by
the people for the use of Margaret Hagerty for other wrongs of defendants,
and not for use of Bergstresser & Co. as in this case. To this replication the
defendant demurred; which the court sustained. The special causes of de-
murrer have no foundation. The court sustained the demurrer on the
ground that two suits could not be brought on the same bond.

By the Statutes of Illinois, administrators’ bonds “shall not become void
on the first recovery thereon, but may be sued upon from time to time until
the whole penalty shall be recovered.” Scates, Treat and Blackwell’s Stat-
utes, 1195, sec. 69. There is a clear distinction made by our statutes be-
tween suits on bonds given by administrators and guardians, and ordinary
official bonds. The language of the statutes above quoted is too plain to re-
quire an argument. The defendants contended below that after a judgment
had been once obtained on a bond, the only way to recover for other breaches
was by scire facias and assigning new breaches. This is correct in regard
to ordinary bonds, but the issuing of scire facias and assigning new breaches
1s not a distinet suit, but is a part of the original ; 14 Illinois, 447 ; hence the
legislature, in saying that administrators’ honds “may be sued upon from
time to time,” did not refer to assigning new breaches, but to distinct suits.

The demurrer should have been carried back to defendants’ plea.

S. D. PUTERBAUGH, for Plaintiff in Error.
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STATE OF ILLINOIS, SUPREME 'COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JOHN O RANDOLPH and
BENJAMIN PRIDDY,
at the suit of
TuE PEOPLE OF THE STATE OF ILLINOIS,
who sue for the use of

BERGERSTRESSER & Co.

LIrror to Tazewell.

N

BRIEF OF CHARLES C. BONNEY, FOR THE DEFENDANTS
IN ERROR. ‘ :

(1.) Section 18 of the Practice Act, and the case of 7'%e People,
&e. v. Compher, 14 111. R. 447, 454, and cases cited, are conclu-
sive against Plaintiff in Error. After one recovery, ‘‘no action
can be maintained on the obligation, for it is merged in the
judgment.”

(2.) Laws in pari materia are to be construed together.  The
69th section of the Statute of Wills is to be construed with the
18th section of the Practice Act, according to the case of 7'ke
People v. Compler.
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STATE OF ILLINOIS, SUPREME 'COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JOHN O RANDOLPH and
BENJAMIN PRIDDY,
at the suit of
TuE PEOPLE OF THE STATE OF ILLINOIS,
who sue for the use of

BERGERSTRESSER & Co.

LIrror to Tazewell.

N

BRIEF OF CHARLES C. BONNEY, FOR THE DEFENDANTS
IN ERROR. ‘ :

(1.) Section 18 of the Practice Act, and the case of 7'%e People,
&e. v. Compher, 14 111. R. 447, 454, and cases cited, are conclu-
sive against Plaintiff in Error. After one recovery, ‘‘no action
can be maintained on the obligation, for it is merged in the
judgment.”

(2.) Laws in pari materia are to be construed together.  The
69th section of the Statute of Wills is to be construed with the
18th section of the Practice Act, according to the case of 7'ke
People v. Compler.
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