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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

" APRIL TERM, 1860. 4

EZRA L. SHERMAN et als. .
183. i V8. Appeal.
EDWIN BLACKMAN. ;
SPOTNT.

Tue Superior Court erred in the instructions to the jury, and
in every member, branch, and part thereof.

Ist. Becsuse neither the payee or endorser of the note made
and left with them to procure the money thereon could sell the
note at a discount of 3 per cent. interest per month for six
months, without a violation of the Statute of 1857 against usury.
Therefore the first instruction of the appellees, as given, is
clearly bad.

2d. His 4th and 6th instructions are bad, because the appel-
lants were not bound to prove notice as required therein respect-
ively.

3d. His 5th instruction is not good law in this case, because
it first concedes there was proof of notice made, but it then #m-
properly declared it to be wnsufficient ; that was the fact for the
jury to try, if it was a question necessary to be decided at all in

the cause, and not for the court to say. See
' 13 Ala. R: 408 to 411,

17 John. R. 176, 181.

15 John. R. 55, 56.

4 Mass. R. 156, 162.

4 Price R. 50.

10 B. Munroe R. 12.

II. POINT.

The Court erred in refusing to give the appellant’s instructions
as asked.

1st. And first we rely on the above cited authorities, and

13 Peters R. 65 and 80, and
2 Cowan R. 769.

2d. The 4th as amended and given by the Court was improper.

III. POINT.

The Court erred in refusing to grant a new trial ; and for these
and other causes, we ask this Honorable Court that the judg-

ment below be reversed, &c.
MORRIS, for Appellants.
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Becorr & Co., PRriNTERS, corner Clark and South Water Sta.

NI AN A ANANAANA A AN AN AN A AN A

SUPREME COURT

OF TOE

SEEA T E . OF TLLEINOLS.

THIRD GRAND DIVISION.

APRIL TERM, 1860.

EZRA L. SHERMAN Er AL.,
Appellants, ;
Appeal from the Superior

Court of Chicago.

vs.

EDWIN BLACKMAN,

Appellee.

ABSTRACT OF RECORD.

Narr. on two notes dated April 20th, 1858, payable in six months to

E. L. Sherman, or order; by him indorsed in blank, and indorsed by

Greenbaums in blank “without recourse;” one for $1,150, and one for

$1,250. J15 wremcl i Ul Hanr, $eak L. dfyorsenen. imtlorseot flebiverene Jsiofioles
& M- i ellec. .

First plea, general issue. Second plea, to first and second counts,

usury. That the notes were made and endorsed to raise money on for the

appellants, and put into the brokers’ hands to negotiate for the money.
The brokers offered the notes to Sherwood, who agreed to and did dis-
count the notes at three per cent. per month for six months, of which
appelleo had notice when he took them. Tive other like pleas, varying the
averments ; but all aver g loaning and borrowing of the money at three
per cent. per month discount, with notice to appellee.

Appellee makes two replies to eqch plea, saying,— First, that Sherwood
did not take and receive the notes, or discount them, as alleged.  Second,
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that he (appellee) was a bona fide buyer for value paid, without notice
of usury.

Trial by jury; verdict for $2,600. Motion for a new trial made and
overruled ; excepled lo. Judgment, and appeal granted.

On trial, appellee rcad in cvidence, the notes and blank indorsements,
then rested.

H. Greenbaum, (for appellants), testified that the notes were sold at
their office, in Chicago, a few days after their date, April 20th, 1858 ;
don’t recollect to whom sold. They were left by Sherman to sell, to take
up other notes- maturing against the makers. The indorsement of our
firm is my brother Elias’ writing. We had no interest in the notes ; we
were acting as agents for the makers; don’t know that the purchaser
knew what the notes were left for, or for what the money was wanted.
Don’t know that Sherwood bought the notes ; they were.sold April 22,
1858, for $2,034, at three per cent. a month for six months ; discount—
viz., $366. The discount lacks twelve cents of being three per cent.
per month, (the notes having run two days, made more than this).
Sherwood bought notes of us, but don’t know as he bought those notes.

* But after looking at their book, stated,—it appears from the book that

they were sold to a book keeper of the Marine Bank ; his name don’t
appear ; thinks it was Richardson; am not acquainted with him; the
entry is my brother’s. Sherwood was clerk in Burch’s Bank. Wit~
ness’ firm are bill and note brokers, in Chicago, and have been so engaged
since 1854, and were in the habit of receiving and selling paper at a usuri-
ous discount, as agents for owners. The appellee knew this, for he had
bought of us before that time.

(1st Ques.) Witness was asked by appellants to ¢ state if anything
you know of theif,carrying a large floating debt for the Masonic Temple
Association of Chicago, and their paper was given for that purpose, for
years before, and at the time of the issuing of said notes in question,
were sold in Chicago market by your firm, as agents and bill brokers,
to appellee and others at usurious interest, and state his (appellee’s)
knowledge of these facts so far as you recollect the same, before and at
the time these notes came into his hands from Sherwood.”

The court refused to let it be answered, and appellee excepted.

(2nd Ques.) They then asked him to “ state whether Blackman ever,
and if so, how often, called at your office, in Chicago, to buy notes left
with you to raise money thereon, and whether he obtained any of you,
and at what rates of discount; state all you know thercof.”

The court refused, and excepted to. _

(3rd Ques.) They then asked witness—¢Do you know, and if so,
state what you know, of the plaintiffs in error carrying a lavge debt for
the Masonic Temple Association of Chicago, as officers thercof, for years,
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and how long were the notes thereof sold by your firm, up to the issuing

of these notes in question, and were these notes a part of that indebted-

ness, and generally so known to the public ?” .
Refused by the court, and excepted to. L%«/; 27 tleorty 2r>orrco0es)

Appellan!s then called Ezra L. Sherman, and offered to prove by him
that the appellee had notice of the usurious discounting of said notes
before and at the time he bought the same of Sherwood.
Appellee objected, and the court refused to let him testify in the case
to such facts, and appellant$ excepted. (e o eloartyerrn -tee #m.’.[f/f//&“./a;r}.}
Appellants then offered to prove by Sherman, that the plaintiff below
had purchased another of their notes, when issued by them, dated Octo-
ber 1, 1857, and indorsed by Greenbaum & Brother without recourse,
which he purchased at three per cent. per month discount from its face,
and that he held the note when he bought these notes in question, and
that he, Sherman, talked over the usurious character of the notes exe-
cuted by the defendants for the carrying the floating debt of the Temple
Association. :
Court refused to let it be answered, and appellants excepted.(}ZcMM~é,¢,
Merih? olacos F/IUS fo 295 decdlin
Appellants called Frank P. Sherwood, who testified that he did not
purchase these notes, and never owned them. He received the notes
from James Richardson, to scll to appellee, before due ; he told Blackman
he bad no interest in the notes, was merely agent for Richardson, (who
now lives in Montreal) ; he was at the time book keeper in Marine Bank,
Chicago; don’t know where Richardson got them, except what Richard-
son said to him.
Defendants below then asked him to “state what conversation he had
with Richardson about the propriety of buying the notes in question.”
The court refused this, and appellants excepted. (@frspraeet 2 2222 )
Also asked, ¢ Did you hear Richardson say, while he held the notes,
of whom he got them, and what he paid for them ?’
Court refused to let him state, and defendants below excepted.@%}u‘.{ s rr)

Appellants here stated that they had understood from the appellee
that he had got the notes of Mr. Sherwood, and that Sherwood had got
them of Greenbaums, and so prepared the pleas of usury, and were now
taken by surprise. ’

The court said this would come up on a motion for new trial only.

Llias Greenbaum testified, that he sold the notes as agent for the
makers ; their firm had no interest in the notes; they were sold to the
book keeper in Marine Bank, at three per cent. interest per month dis-
counted from the notes, for six months; the amount paid or received
was $2,034, which was more than two and a half from face; did not
know his name. M¢@ Weter a2 4/ 9722 /z;w.l// m‘xzm«z«c/%ér’? 5
Lere, tnmodlon s op Hr 034,
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The appellants then moved the court to exclude the notes from the
jury, for the reason that the said notes were not endorsed to the plaintiff
below, and there is no evidence the notes are his property, or that he
has any interest in them.éX[.]Zﬁ,[, $O5. .
They also offered to prove by a witness under the general issue, the
plaintiff’s admission that the notes were not his own, and that he had no
interest in them.
Court refused both severally, and appellants severally excepted. Zer 2 &L—a—,—%/;’
5 Mtnsocd K- 68 [y RGN, 377 . siv o

The foregoing was all the évidence in the case.
The court, for appellee, told the jury—

1. That in order to let in the defence of usury against Blackman, it
isnecessary the defendants (below) should show, by evidence satisfactory
to the jury, that the notes were originally discounted, at a usurious rate,
to F. P. Sherwood, and that Sherwood Znrew the notes were not owned

. by Greenbaums, who were holders of them, and also that Blackman : v

had notice of the usurious discounting by Greenbaums to Sherwood,

when he purchased the notes. The jury must find all this from the evi-

dence in the case. ( He tecluralioe Avrers Hivysscase titlossert Vetlilleere ot M brotey

Lo ffillee : Vierpore fir toi Claripe hics fiirteliem o Sn vt le (R, 2. 449 1y,
2. That a note given for a usurious consideration, is not void by the

Statute of Illinois, and the usury, if' any, cannot be set up in any suit,

brought on negotiable paper by a purchaser, who acquired ke note before

its maturity, without knowledge or notice of its usurious character.(%, ;ﬁw&)

3. That although a note may be discounted at a usurious rate, still
that usury is 2o defence against @ subsequent bona fide purchaser, unless
defendants prove that suck purchaser had notice of such usury when he

bought. (Q1~ 'fMM—v_L 7

4. That in order to sustain the defence of usury under the pleadings,

on the part of the defendants, the jury must be satisfied from the evi-

dence that the notes in question were sold and discounted by Green-

baums, to F. P. Sherwood, in the maunner pleaded in some one of the

pleas. (CMW b fdileo e frorw Mok dbitisc. on b pleclonsadisen

Welesr 42 45 lediorsy 05 b Plifeccee tounoton T baseR uenn (. Vilery 10.65: 50.
5. The mere fact that @ note is sold by a ‘bill broker, and that he

sometimes sells notes at a usurious discount, and that such fact is gener-

ally known, and known to a purchaser, who sometimes buys notes, is not

sufficient of ilself to prove in a particular case of @ note pumhascd,‘tﬁ_t—

it was purchased at a usurious discount. (24+5 2 4fprccac e Sh doe 4y
W 156162, (053 Lincroc K12, 15 fofini K. f,«f{ ; A@ég_{ f}‘ YA -
To the giving of said instructions the defendants severally excepted. B il
15 i R-bok & 140 3 Ml lat, b5 66r .96 2500, &,

The appellants then asked the court to instruct the Jjury as follows :
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il 1 the jury shall believe, from the cvidence, that the notes in question
were made and indorsed with a view to obtain money thereon, and the
defendants left the notes with bill brokers to be sold, to raise money
without any interest in the notes, and sold them [as averred in the pleas]
at a rate of three per cent. interest per month, discounted from the face
of the notes, such transaction was usurious, and that these notes came to
the hands of the plaintiff with knowledge of the usury, then in that case -

he is only entitled to recover the sum paid for the notes, with 6 per cent. o

interest per annum. (Ze GursZ by ’/EW””‘“% lroncdecs Bicoste ooy hoy o2
v Wm_éaw,ﬂv/ﬂ'/h.%}{m: 2, /57ke Iéfg&-;d” T
WIFtﬁEﬂjury believe, from the cvidence, that the notes in question °

are not indorsed to the plaintif in this suit, then he cannot recover there-

on, and their verdict should be for the defendants. (5+llogere 2. 55-X1 5015057
dtL %-3)2.,

3. That usury may be given in evidence under the plea of the general
issue, and that if the jury are satisfied, from the proof, that the plaintiff
(below) %ad motice that Greenbaum & Brother sold these notes at a
usurious discount, then under that plea in this case the jury, in their
verdict, should deduct the usurious discount, and render a verdict only
46 for the sum of $2,034, paid by the plaintiff for the notes, with six per
cent. interest theveon. (13 oZers /. 652 80, 2 pput. 433, (55t . 55=0C.
18Pl R UODK, L5 41T 37
The court refused to give them, as asked, but interlined the first
instruction, by adding these words— as averred in the . pleas”— and
then gave that instruction to the jury; to which several opinions of the
court, in rofusing to give the instructions, as asked, and in giving the
one as amended, the defendants then and there severally excepted.
1O AL Ml 05 2l B L) Caditsi e Dbl )
The jury retired, and returned a verdict for plaintiff below, for
$2,600.80. '

Plaintiffs in error asked for a new trial,

1. Because the verdict is against law.

47 2. That the verdict is contrary to the evidence.

8. That the court erred in refusing to allow the defendant, Sherman,
to be sworn as a witness under the statute, it being admitted all the par-
ties to the selling and discounting of the notes are alive.

4. The court erred in refusing to allow the defendants’ witnesses to
answer the several questions asked them on the trial.

. 9. That the court erred in giving plaintiff’s instructions as asked,
- 6. The court erred in refusing to give defendants’ instructions as
asked.

7.  The court erred in refusing to allow defendants to prove on trial
under the general issue that the plaintiff had no interest in the notes in
question.
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Morris’s affidavit states, he wrote pleas filed in this case, founded upon
information which he principally derived from the plaintift’s affidavit on
file in these causes, upon the motion to set aside the judgments, and from
conversations had with plaintiff that he had obtained the notes from Frank
Sherwood, and he from H. Greenbaum, who said he did not know the
name of the party, and this affiant stated that he was unacquainted with
Sherwood, and had not seen him to know him till he was sworn to
testify as such witness. That he had not seen the replications till the
jury was sworn, having been informed by plaintiff’s attorney that he had
merely traversed the pleas, and knew of no leave given to file double
replications to pleas. That Sherman’s affidavit stated, the sale was
made to Sherwood, which was read on motion to set aside judgment, with
leave to plead, &ec.

Ber= Here is a statement of the judgment in other case—nothing lo
do with this.

The appellees read, (as therecord says, which was not so,) in evidence
to the court on this motion for new trial, Blackman’s affidavit in another
case, (which has nothing to do with the case,) dated 5th Nov., 1858.

Also 2nd. Affidavit of 15th Nov. on two notes and two judgments,
stating he bought notes of Sherwood of Burch’s Bank, Aug. 2nd, 1858.

3rd. Affidavit of B.’s, Jan. 1859, touching the manner S. had got the
notes, he knew nothing, &c. -

4th. Affidavit of B., of Jan. 22nd, 1859.

[#5= I would state here that all these several affidavits of appellees
were made after the first argument was had before Judge Wilson for to
set the' judgments aside, to consolidate the two in one action, with leave
to plead thereto, except the first two, which I never saw till after I had .
written out the pleas. These were filed by Mr. C. in my absence.

B. S. Morris. ]

Order granting motion consolidating the causes—staying judgments—
giving leave to file a new narr., and leave to plead thereto, Oct. 12th,1859.

The court overruled motion for new trial, and exception taken. Ap-
peal granted, and bond given.
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The Appellants assign for error,

1. The court erred in refusing to let Greenbaum answer the several
questions asked him.

2. In refusing to let Sherman testify to theappellee’s having notice of
the usury when he bought the notes.(du, Hovris bucors 15U ST Jre298. 4.

3. In refusing to let Sherman testify to the appellee’s discounting a
like note of the appellants at 3 per cent. interest per month, for six
months, before he bought these notes. (dew fewrd” lawr F4S f 245 /a..'}._

4. In refusing to exclude the notes from the jury, because they were
not indorsed to him. St v MMXL_%[J.I?.f)j:
Simons v. Waterman, 17 11. R. 872.
« Thatcher v. Winslow, 5 Mason R. 58.
17 111, R. 452.
The law requires wrilten evidence lo carry the legal title of the-note.

5. In refusing to let the appellants prove by witnesses under the
general issue, that Blackman had no interest in the notes, &c. (See
same authorities last cited.)

6. The court erred in the instructions given to the jury, and in every
member, branch, and part thereof. [ The 5tk is not law—it was calcu-
Za«d to mislead the jury.] dee Pone Y eo Beedfion sty Hiwre LTl Y

ST [FoAln, 10 oS & X277,

T. The court orred in refusing to give the appellants’ instructions, as
asked, and each of them. (Because the evidence of usury under the
general issue is a proper defence under the amended law; and because
2nd instruction should have been given, as asked. 1T Il R. 872, 452.

5 Mason R. 58.) Lex Hons V- potfiorites Hiare mc./_j_/\d&ﬂmﬁf

8. Court erred in overruling the motion for new trial, and in giving
judgment on the verdict ; and the judgment is erroneous in form, &e. ; n
wherefore, &e. (See assignment.)

| Usury may be given in evidence under the general issuc. /3 Geters M L{igg
Cook: v.
Armstrong v. Flora, 3 Monroe R. (Ky.) 47.

/.. 452 VY46,

W otey TG W AfifiLler, Wois patoncily U Drofles 02 srnddie s

Vroicpho Pecin 1ptcli’ fros Cann Le

bioTlodeccioy Wearfraslecs o [ Biz7, A 2. V4T go froeZs
9xﬂw/d“&%:?Q(,M\x’m&gy}“MmmAﬁ(@«ac‘w
1

’

»6 Monroe R. (Ky.) 284, 2 fyeredt 433,
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SUPREME COURT OF TLLINOIS.

THIRD GRAND DIVISION.

EDWIN BLACKMAN, - v
DEFENDANT IN ERROR, .
ads.

E. L. SHERMAN, )

B. S. MORRIS anp .

L. P. HILLIARD,

PrLAINTIFFS IN ERROR.

POINTS AND BRIEF FOR DEFENDANT IN ERROR.

POINT I.

The first instruction to the jury wasright, viz: That the payee and
holder of a note, owning and holding the same, had a right to sell it,
being negotiable at any discount he pleased, and that it was not usury
80 to sell, though at a discount beyond the legal rate of interest.

POINT IL

The second instruction is equally and clearly true, viz: That the
burden of proving usury as a defence to negotiable paper lay upon the

defendant who plead it.

POINT III.

The third instruction announced correctly to the jury the rule of law
requiring the agreement necessary to subsist between pleadings and
proofs, viz: That usury must be proved substantially as pleaded.



POINT IV.

The fourth instruction is also correct in law, viz: That in order to
make out usury in the purchase of the note in question, it was necessary
for the defendants to prove, to the satistaction of the jury, that Black-
man knew, or had notice, when he purchased, that the sale was made by
Greenebaum Brothers as agents for defendants, as set out in the pleas,
and not for themselves, the payees.

POINT V.

The fifth of plaintiff’s instructions, submitted to his Honor the
Judge, was good in law, and true, but was r7¢fused, ot which the defend-
ants cannot complain, viz:

That the purchaser of negotiable paper, in the absence of proof to
the contrary, has a right to presume that the payee and holder is also
the lawful owner of' it.

POINT VI.

This instruction (6th) is also right, viz: That the mere fact of a
note being sold by a bill broker, and that he sells sometimes also at a
usurious discount for others, and sometimes sells notes at more than ten
per cent. discount for himself, which he has bought, and that such facts
are generally known to the purchaser, is not sufficient of itself to prove
in a particular case that a sale was usurious.

The defendant, to sustain his defence in this case, must show by the
evidence, to the satisfaction of the jury, that the purchaser knew that
the bill broker was selling the note in question as agent for owners.

POINT VII.

The seventh instruction is correct, and was designed to modity, so
as to be, perhaps, more fairly presented, the true doctrine embodied in
the 5th, which the court rejected, viz:

That the payee of a note is presumed to be the owner thereof, and
that the burden of proof rests upon the defendant, to prove to the sat-
isfaction of the jury that such payee was a mere agent of the makers,
and that such fact of agency was known to the purchaser at the time he
purchased it.



POINT VIII.

With regard to instructions given for defendants, we say:

The defendants have no cause for complaint; for
Instruction 1st was given precisely as they asked it, viz:

That if the jury believe from the evidence that the note was dis-
counted by plaintiff for defendants, as stated in either plea, then the
plaintiff ought to recover the sum loaned or advanced, with 6 per cent.
interest until the $71 %% was paid, which sum the jury should deduct
from the amount of principal and interest added together; the balance
left then to draw interest at 6 per cent. from that time until the present
time.

Instruction second of the defendants, as proposcd, embodies much
that was wrong, and was intended expressly to be applicable to the issue
on usury, as claimed to be of right provable under the general issue, viz :

That if the jury believe from the evidence that the note in question
was discounted at usurious interest by plaintiff, for the defendants by
their agents, then the plaintift’ can ouly recover, under the general issue,

(77 7

the sum advanced with 6 per cent. interest, less $71 %%, paid as admitted.
See 19 1lls., Partlow vs. Williams, pa(/c:132,

Where the Court say, “The defence of usury must be pléaded specially.”

Although this observation and authority fully disposes of the in-
struction, we would add that the hypothetical statement, “7f discounted
at usurious interest,”’ begs the very question in dispute; it is neither
more nor less than to say to the jury, “Gentlemen, if the defence of
usury is made out, then, so and so.”

Again: The words, “discounted at usurious interest,” are calculated
under any circumstances, to mislead the jury, by creating the impression
that a discount beyond the rate of legal interest is necessarily usurious
under all or any circumstances.

Whatever of truth or law may be embodied in the proposition, on
any construction given by the defendaunt’s counsel, is abundantly given
to the jury by other instructions on the same side, particularly by the
Jirst which was given.

Instruction ¢kird on part of defendants, was properly r¢fused by the
Court, for several reasons.

’/
g



It proposes to state to the jury, that if they believe from the evi-
dence that the note in question was discounted by the plaintiff for the
defendants, at the rate of interest alleged in either plea, the plaintiff can
only recover the sum advanced by him, with 6 per cent interest, less
71 7%, as stated in the first above instruction.

This proposition illegally and unjustly assumes, “?kat ¢f the note
was discounted by plaintiff’ for defendants, at the rate alleged in either
plea,” it was necessarily usurious.

This is wrong. The proposition omits entirely one element essential
to make out that the discounting was usurious, to wit: that the plaintiff
knew it was being done for the defendants.

It is no answer for defendants’ counsel to say that a practised law-
yer or judge might get the true law out of the words used. It is clear
enough to our minds that a jury would be extremely liable to be misled
by such a proposition.

There is no doubt “?he note was discounted at the rate alleged” in
some of the pleas. It was also done “by the plaintiff,” and it was done,
too, « for the defendants,” and still it is not proved ; it is an open ques-
tion, and the defendants are yet bound to prove that the fact of being
thus “ done for the defendants was known to the plaintiff,’ or that he
had notice thereof.

The words of the proposition artfully conceal this imporlant point,
wherein the whole gist of the controversy consists.

With that most important element supplied, the proposition would
be entirely unnccessary, for it is already fairly and fully given to the
jury in the first instruction for defendants.

The fourth instruction, as proposed by defendants, before the J udge’s
addenda were made thereto, was a gross departure from the law of the
case. It was this: :

The Court will tell the jury that it is not necessary for the defend-
ants to prove actual notice that the note was discounted for them ; that
it may be inferred from facts which show he knew the party selling the
note on the day of its date were bill brokers, and that notes were Left for
them to raise money for the makers theregf, and the Plaintiff made no in-
quiry as to whose it was—with any other evidence tending to show the
plaintiff’s knowledge that the note was made and left there to raise money
thereon.



The proposition thus stated consists of two parts.

1st. Negatively, That the defendants were not under any necessity
of showing (in order to make out their defence) actual notice that the
note was discounted for them.

2d. But as contradistinguished therefrom, the notice or knowledge
in question might be a matter of ¢nference from other facts; and then a
class of facts are given from which it may be inferred; and here the
following enumeration is made of the facts from which the inference is
declared to be legitimate, viz:

1st. IFacts which show that he (Blackman) knew that Greenebaum
Bros., on the very day the note was dated, were bill brokers,

2d. That the notes were left for them to raise money for Morris,
Sherman & Hilliard.

3d. That Blackman made no inquiry as to whose property the
note was.

4th. With any other evidence tending to show that the note was
made and left there by Morris and others to raise money thercon.

Here, the Court will see, are grouped and jumbled together with
imposing formality, four sorts of things; the first, a fact proved and
never disputed ; second, a fact not proved, but the very fact, or almost in
so many words the very fact, disputed, or with respect to which Black-
man claims he had no notice or knowledge, and defendants say he had,
and to be made out by inference; third, a negative fact, touching not
inquiring, by Blackman, in a case where it is not shown that he was
under any obligation to inquire, and inquiry might have been merely
umpertinent; and fourth, a class of supposititious facts not pretended to
be proved, but referred to the jury, in gross, as a legitimate source of
evidence, from which, they are told, they may infer Blackman’s know-
ledge or notice of the point in dispute ;—all these severally and Jjointly,
and without discrimination, comment or inquiry as to their concord: with
each other, or with the evidence or the law, are put to the jury with the
pointed declaration of the Court, that proof of actual notice to Blackman
<8 not necessary, but that they may infer it from precisely such a jumble
of facts, falsehoods, abstractions, negations and suppositions as those four
things contain or constitute, thus lousely stated and thrown together.

If such an instruction were to go to a jury thus, and without amend-
ment or explanation, we should, for the plaintiff, complain, that when
the Court should undertake to state to the jury, with any reference to the



evidence, things which they might take into consideration in deciding
whether knowledge or notice, not actually proved, was yet fairly infer-
74ble, the Court should, in all fairness, make a close and clear discrimina-
tion between facts proved and mere suppositions, also, between facts that
were actual existences, and facts that were mere negations of facts, and
especially, that into the group should not be thrown, as facts, things that
were not proved as facts at all, consisting of aflirmations of the thing in
dispute, but stated hypothetically as facts proved. Such an instruction
would legitimately lead the jury to believe, that in case any of the four
things referred to were proved, especially it any two of them were prov-
ed, they must necessarily draw the desired inference, that Blackman
had notice, and give their verdict for the defendants as to the charge of

usury.

The objection which the defendants make to the addendum of the
judge, shows distinctly, that the defendants so understood their own in-
struction, and designed and expected it to be so taken and understood by
the jury. If they did not, they certainly could not object to the single
qualification the Judge appended.

Look at the part added by the Judge, and what is it ?

The Judge selects from the things grouped together by tie defend-
ants in hotchpot, the only thing proved out of the four, (and he is careful
to state it in the terms of the proof, showing clearly what he meant,) and
le tells the jury that the mere fact that Greenebaum Bros. were bill brok-
ers and sold notes on their own account some times, and some times as ~
agents for others, is not sufficient in law to establish the fact that they
were selling the note in question as agents for the defendant, and not on
their own account.

If any gentleman, professing a knowledge of the law, dissents from
an opinion like this, we must leave him to his lucubrations without fur-
ther discussion, except, erhaps, to ask'one or two questions.

Inasmuch as you profess to hold, that all bill broker’s sales are
necessarily usurious, that a taint always and of course infects and fol-
lows them, like original sin, how comes it to pass, that such sales are so
common here and elsewhere the world over ? and in such good repute ?
and the offices therefor so much frequented and so reputable ?

We should suppose, #f a bill broker’s hands were necessarily leprous,
50 as to poison every thing they touched, people would ere this have
learned to avoid them as they do the small-pox, and that the offices would
come to be kept like pest houses, unapproached and unapproachable.

Why, also, do we not find it in the Law Reports, so written and re-
corded, that if a note is only proved to have once passed through a bill



broker’s hands, that is all sufficient? no further proof needed to make out
usury ?

If any one is entitled to find fault with the instruction, as amended
even, it should be the plaintiff below in this case, and not the defendants;
for with the addition thereto made by the judge, it still leaves room for
the jury to infer Blackman’s knowledge or notice from the three other
sources pointed out in the original document, if their imaginations were
only lively enough so to do in the entire absence of proot'; the fact being
true, that those three other things or classes of things, were as far from
ever getting into the case by proofs, as any other facts which the evi-
dence did not touch, or even glance at.

The safety of the plaintiff in obtaining a verdict against the usury
imputed in this case, atter so much dust thrown into the air, we cannot
acknowledge to have been wholly owing to any lucidness of the instruc-
tion, as amended even, because it still left not covered by the amend-
ment, three or four dovert and hidden reefs, endangering a shipwreck to
the plaintiff. But we attribute our salvation in spite thercof, in a consider-
able degree, as well to the good, sound common scnse of the jury which
led them to observe, that all those three branches of the instruction fell
powerless, because wholly unsupported by proof.

The fifth of defendants’ instructions was properly refused by the
Court, viz:

That if the jury believe from the evidence, that the plaintiff purchas-
ed the note of the bill brokers, knowing them to be such, to whom it was
made payable on the day of its date, without his inquiring whose note it -
was and for what it was discounted, then the jury may with other evi-
dence in the cause, enfer the plaintift’s notice, that the note was discount-
ed for the makers, the defendants, and that Greenebaum Bros. were their
agents.

It really appears to us, that a gentleman who should take upon him
the duty of prying into all those points in purchasing a note would pret-
ty soon and easily earn the character of an inguisitor general, and that
Jurors who should be so easily persuaded to draw such an important in-
ference from the mere absence of facts or from facts wholly immaterial
and impertinent, would speedily lose their remnants of common sense
if they had any to begin with.

The sixth of defendants’ instructions was properly rejected because
it placed the defendants and Greenebaum Bros. and Blackman in a posi-
tion that was, to say the least, ludicrous. The counsel could not have
meant anything by it.



It says: If the jury believes from the evidence that Greenebaum
Bros. acted as agents of both parties in the sale and discount of the note
in question, the plaintiff can only recover the cash advanced.

We would like to inquire what species of agency Greenebaum could
have held for Blackman in the premises when he was present face to face
doing his own business ?

The instruction seems to amount to this merely: If the jury are willing
to stultify themselves they must find the note to be usurious and give a

verdict accordingly.

MATHER, TAFT & KING.
Atys for Def’t in Error.
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EDWIN BLACKMAN, i
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ABSTRACT OF RECORD.

Narr. in assumpsit, on note for $775, dated Qct. 1,1857, due May 1,
1858, (sce copy,) payable G. & Bro., (Brokers,) and endorsed by them
in blank. A/-IZZ”*AZ‘/)—LW_ .

First plea, general issue. Second plea, usury to part. That the note
was made and endorsed, and left with bill and notedrokers, to raise money
on for the makers, of which the appellee had notice when he bought it.
Two other pleas, with variations of charge of usury; of three per cent.
interest per month, discounted by appellee paying $609.93 for the note,
averring it to be a loaning, cte.

Appellee takes issue with a/l the pleas. To the speeial pleas he says :
Lirst, he did not purchase and discount the note as alleged. Secondly,
he had no notice that the note was in the brokers’ hands for the purposes
alleged. That he was a bona fide purchaser for value paid in the ordi-
nary course of trade and business.



RECORD 9
PAGE. o 5
16 Trial Ly jury. Verdict, $783.62. Motion for new trial made and
overruled, and excoption taken.
i Bill of exceptions says: on the trial the appellee read note in evi-
dence, then read indovrsements on it in these words, viz:
18 « Without recourse, Greenbaum & Bro.” Also, “ note extended.and
interest paid to 2 | 5 Aug. 1858.” aotlrn JZU-W FF I Jame
Lz oF A= mm 2.
Here he rested his case. PRSI e /
19 Elias Greenbaum, for appellants, testified, his firm were bill and note

brokers in Chicago since 1854, which appellee well knew, as he came to
their office frequently and inquired for notes; wanted to buy; he bought
the note in question of us Oct. 1, 1857, at 8 per cent. per month interest
discounted from note; paid only $609.93 onit. Could not say he knew
it was our note or not; nothing was said on that subject. Appellee said
he had not bought the appellants’ paper before. The appellee made the
offer, and it being the most we could get, let him have it; we then in-
20 dorsed the note “ without recourse,”’ putting our firm name on it. We
had no interest in the note. He did not ask me if we had discounted
‘the note or owned it; nothing' was said by us or asked by him about
that. We are in the habit of buying and selling notes; always indorse
without recourse. The appellee had purchased other notes of us before
that time, so indorsed. The note in question is filled up in Sherman’s
hand writing, except the payee’s name was written by our clerk, after
Sherman had left note with us. I indorsed it at the time he bought it. .
The indorsement of the payment of interest, etc., on the note, is in the
appellee’s hand writing, which was read in evidence to the jury.

This was the whole of the evidence.
The court, at request of appellee, instructed the jury:

1. That the payee and holder of a nole, owning the same, has a right
21 to sell a negotiable note, such as this is, at any discount h¢ pleases, and U//&ﬂ,//pif.
such a sale is not usurious, though at a discount beyond the rate of legal o
interest. Phsr o 1oL véu./}%é“ 0126181 Weellesr U froyee o
m:lnw¢“—m mewgwwa&% o 412
2. That the burden of proving usury, when it is set up as a defense g g v
to a negotiable paper, lies upon the defendant who pleads it. Qzﬁ?’&
Lot

3. That the defense so set up by special pleas, must be proved in i
manner and form substantially as pleaded. Lo L Jbe

. 19 Usieripies
4. That in order to make out the defense of usury in the purchase(’3.47. (’aay'z

of the note in question, it was necessary that the defendant should prove e /m,‘x—_
to the satisfaction of the jury, that Blackman knew, or had notice, when

R

l
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he purchased it, that the sale thereof was made by the Greenbaums as

agents for defendants, the makers, as set out in the pleas, and not for
themselves, the paycos. (B4ss o 4T buwir + 1] Jotin- 0.1 70. /81 /7/4____.___.4- AR50
3 4 At S /5T, /67
5. That the mere fact that a nole is sold by a bill broker, who some-

times sells notes at a usurious discount for others, and for themselves

also, and that such facts are generally known t8 the people and purchas-

er, is not sufficient of itself to prove, in a particular case, that a sale

was usurious. The defendant, to sustain his defense in this case, must

show by the evidence, to the satisfaction of the jury, that the purchaser

knew the bill broker was selling the note in question as agent for the

owner. [:a&—[/t,pi W(W- /7 IMM" -”-/76-/3’/' ’7’L0'z'4-’1’€&%_’w7 47‘/"f1/~¢ oL
Sa AN R 5z 1ln. A et R 7.
/51141&,. 7. 1005 %8 2 feo it
6. That the payee of the note is presumed to be the owner thereof,
and the burthen of proof rests upon the defendants to prove to the satis-
faction of the jury, that suck payee was a mere agent of the makers, and

that such fact of agency was known to the purchaser at the time he pur-
chased it. (M oZ d1eetfray o prove Arolece. 1) Jotecn K. 136.18.

(B AE", )0 L1084l L frrit 'S, 7.—”{‘3 5%

The appellants severally excepted to said opinions of the court.

189

Lo

The appellants asked the court to instruct the jury thus:

1. If the jury believe, from the evidence, that the note in question
was discounted by the appellee for them, as stated in either of the pleas,
then the appellee ought to recover the sum loaned -or advanced on it,
with interest at the rate of six per cent. per annum, till $71.97 was
paid, which should be deducted from the principal and interest; balance
to draw interest from time of said payment.

2. That if the jury believe, from the evidence, that the note was
28, discounted at usurious interest, by the appellee, for the defendants, by
their agents, then he can only recover, under the general issue, the sum
advanced, with six per cent. interest, less $71.97 paid as admitted.
(Sce 4 Mass. R. 156, 162 ; 10 B. Monroe R. 12.§/7 btoew 2. 4)8. 181 /Sl 405;
/y W,Z:q ”-45_: SO - 'M%“-u—m& A%m S
3. If the jury believe, from the evidence, that the note in question
was discounted by the appellee, at the rate of interest alleged in either
plea, then he can only recover the sum advanced by him, with six per
cent. interest, less $71.97 paid as proved and admitted. (/7/91;4« N 176.181) /4Nl
A5 T 41l dim frocin

4. That it is not necessary for the appellants to prove aclual notice
that the note was discounted for them—that it may be inferred from
facts which show he knew the party selling the note, on the day of its
date, were bill brokers, and that notes were left with them for sale to
raise money for the makers thereof, and the appellec made no inquiry as
to whose note it was, with other evidence tending to show his knowledge
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that the note was made and left there to raise money thercon. (See 4

Mass. R. 156, 162; 10 B. Monroe B. 12§ 19 50t M 1J6. 187 idin frorii,
/% 05,55 4Ll S Syo K

5. If the jury shall believe, from the evidence, that the appellee pur-
chased the note of the bill brokers, knowing them to be such, (to whom
it was made payable,) on the day of its date, without his inquiring
whose note it was, or for whom it was discourited, then the jury may,

24 with other evidence in the cause, infer notice to him that the note was

discounted for the makers, and that Greenbaums were their agents. 17 B 176,151,
/3 G 10 408 Gl 10/ Lene 12

6. If the jury believe, from the evidence, that in this case the Green-
baums acted as agents of hoth parties, in the sale and discounting of
the note in question, then the appellee can only recover the amount paid
for the note, and six per cent. interest, less $71.97 admitted to be paid. /04 Ao 12

The court gave the first as asked, but refused to give the 2d, 3d, 4th,

5th and 6th as asked, but added the following to the 4th, to wit: ¢ But
 the mere fact that Greenbaums were bill brokers and sold notes on their
“ own account sometimes, and sometimes as agents fov others, is not suf-
W ficient to establish the fact that they were sclling the note in question, as
» agents for appellants and not on their own account ;”” and then gave it to
the jury with 4th. To which said several opinions of the court in re-
fusing to give the 2d, 8d, 4th, 5th and Gth instructions as asked, and in

giving the 4th as amcnded by him, the appellants severally excepted.
i tirneotineec s 1T Lot |7 Soforn 176751, @“/, 5\_)
25 The jury found for plaintiff, $783.62. % 15 AL Sl 5 T4, 5

The appellants moved for new trial on the grounds, to wit:

1. That the verdict of the jury is against law and evidence.

2. That the court erred in glvmg instructions as asked by appellee,
and in each of  them.

8. The court erred in refusing to give the several instructions as
asked by appellants, and in giving 4th as modified by the court.

4. The court erred in refusing to allow the appellants to prove the
plaintiff had no interest in the note.

The court overruled the motion for new trial, and gave judgment on
the verdict, to which said several opinions of the court, appellants ex-
cepted.

16 Appeal granted.

26 Bond given.



A

/¢V/ v (2n e e

s

e

322724 ‘w

- RLER=2) T =
pps gy o T 2T OV

637

»

4
0

7.
7

§Ze7
21

RS ETP2 T,

D e
<7 /\n—/w‘ /

W_!ﬁ o7
4 g
Zz.

")W"’?\m‘l Loy ymapey EAEOGE 3]
; ‘"’; Y v 77 ~m
‘C"’?”ﬁ"/

25" 79>

* 201y~ Ao

5! S oot o e 2 iy A

/(%W/tf.v—m Ty grrEn B ,/,,:;;?

Errors assigned are:

1. The Superior Court crred in the instructions to the jury, and in

overy member, branch and part thereof.(ee Moo V1o teiTlinyiins Celeatn Hotre)

9. Tn refusing to give the jury the several instructions, as asked by
the appellants. (Ze< a7 etlre) . :

i
3. In amending the appellants’ fourth instruction, and in giving the

same as amended. (4/,“« ay atloveee)
4. In overruling the motion for a new trial, and giving judgment on
the verdict. Wherefore, etc. QAA wr pliotc)

1. 3 objection to the appellee’s first instruction is—that it left
nothing for the jury to decide, for the court virtually told the jury that
Greenbaum had. the right to sell that note at .any rate of discount, and
it was not usury—as he was the payee and holder. Y.<y ¢ /15T [ﬁ«. t’acu-,/}/f;@/gg
‘ /3. Aa M L5 GHIY ro alrue Gl — ¢

9. The instruction did mislead the jury.

The 4th, 5th and 6th instructions of the appellees are severally not
the law in this case. It was only necessary in this case to prove such
facts as would warrant the jury to infer molice—such as would put a
prudent man on inquiry .as to whose note it was. If he neglected to
make the inquiry, then the law charges him with notice.

Here, the facts in evidence show, these brokers made a business of sell-
ing notes, made to raise money on for the makers, which the appellee
knew—as he had purchased of them such notes, indorsed by them with-
out recourse, as this was done ou the day of its date. These facts would:
have caused any prudent man to inquire whose note it was. It also
shows he knew these makers were carrying a debt along, as their notes
were in market, and he remarks, he “had not bought one of them
before.” These facts would have forced a prudent man to inquire whose
note it was, and he not having done so, shows he did kuQWWOn this
point, 4 Mass. R. 156 and 162, and 10 Mouvoe (Ky.) R. 12, are in
point. /7291»«_?'/2. 158 /51 14 Poceer /2. 87 15 Dotaan A2 55258,

'93’0

73,94,

\or. AT

The court erred in refusing to give thééth, 5th and Gth instructions,
as asked by the appellants, for the same reasons above stated. Especially,
the court erred in amending,and giving the 4th instruction as amended.
For, by the amendment, he took the question of fact inyolved in the

issue from the jury and decided the fuct in j;sue hilnsclf,é{vl'xich thc?ux{"’?ffaa/rffu
was sworn to try, to wit: that the ‘efidence was not su_ﬂi’c\ieut olice, 7 ;s
Sce the same authorities above cited. M R “Q‘/”“‘ 'ﬁ?)
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

EZRA L. SHERMAN et als.
183. VS, Appeal.
EDWIN BLACKMAN.

ISR OTNT:
Tue Superior Court erred in the instructions to the jury, and
in every member, branch, and part thereof.

1st. Becsuse nedther the payee or endorser of the note made
and left with them to procure the money thereon could sell the
note at a discount of 3 per cent. interest per month. for six
months, without a violation of the Statute of 1857 against usury.
Therefore the first instruction of the appellees, as given, is
clearly’ bad. ’ =

2d. His 4th and 6th instructions are bad, because the appel-
lants were not bound to prove notice as required therein respect-
ively.

3d. His 5th instruction is not good law in this case, because
it first concedes there was proof of notice made, but it then 2m-
properly declared it to be insuffictent ; that was the fact for the
jury to try, if it was a question necessary to be decided at all in

the cause, and not for the court to say. See :
13 Ala. R. 408 to 411.
17 John. R. 176, 181.
15 John, R. 55, 56.

4 Mass. R. 156, 162.
4 Price R. 50.

10 B. Munroe R. 12.

II. POINT.
T'he Court erred in refusing to give the appellant’s instructions
as asked.

1st. And first we rely on the above cited authorities, and

13 Peters R. 65 and 80, and
2 Cowan R. 769.

2d. The 4th as amended and given by the Court was improper.

TS POTNT,

The Court erred in refusing to grant a new trial ; and for these
and other causes, we ask this Honorable Court that the judg-

ment below be reversed, &ec.
MORRIS, for.Appellants.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

EDWIN BLACKMAN, \
DEFENDANT IN ERROR,
ads.

E. L. SHERMAN, )

B. S. MORRIS Anp

L. P. HILLIARD,

- PLAINTIFFS IN ERROR.

POINTS AND BRIEF FOR DEFENDANT IN ERROR.

POINT I

The first instruction to the jury wasright, viz: That the payee and
holder of a note, owning and holding the same, had a right to sell i,
being negotiable at any discount he pleased, and that it was not usury
g0 to sell, though at a discount beyond the legal rate of interest.

POINT II

The second instruction is equally and clearly true, viz: That the
burden of proving usury as a defence to negotiable paper lay upon the
defendant who plead it.

POINT III.

The third instruction announced correctly to the jury the rule of law
requiring the agreement necessary to subsist between pleadings and
proofs, viz: That usury must be proved substantially as pleaded.



POINT IV.

The fourth instruction is also correct in law, viz: That in order to
make out usury in the purchase ot the note in question, it was necessary
for the defendants to prove, to the satisfaction of the jury, that Black-
man knew, or had notice, when he purchased, that the sale was made by
Greencbaum Brothers as agents for defendants, as set out in the pleas,
and not for themselves, the payees.

POINT V.

The fifth of plaintift’s instructions, submitted to his Honor the
Judge, was good in law, and true, but was refused, of which the defend-
ants cannot complain, viz:

That the purchaser of negotiable paper, in the absence of proof to
the contrary, has a right to presume that the payee and holder is also
the lawful owner of’ it. -

POINT VI.

This instruction (6th)is also right, viz: That the mere fact of a
note being sold by a bill broker, and that he sells sometimes also at a
usurious discount for others, and sometimes sells notes at more than ten
per cent. discount for himself, which he has bought, and that such facts
are generally known to the purchaser, is not sufficient of itself to prove
in a particular case that a sale was usurious.

The defendant, to sustain his defence in this case, must show by the
evidence, to the satisfaction of the jury, that the purchaser knew that
the bill broker was selling the note in question as agent for owners.

POINT VIL.

The seventh instruction is correct, and was designed to modify, so

as to be, perhaps, more fairly presented, the true doctrine embodied in
the 5th, which the court rejected, viz:

That the payee of a note is presumed to be the owner thereof, and
that the burden of proof rests upon the defendant, to prove to the sat-
isfaction of the jury that such payee was a mere agent of the makers,
and that such fact of agency was known to the purchaser at the time he
purchased it.



POINT VIII.

With regard to instructions given for defendants, we say :

The defendants have no cause for complaint; for

Instruction 1st was given precisely as they asked it, viz:

That if the jury believe from the evidence that the note was dis-
counted by plaintiff for defendants, as stated in either plea, then the
plaintiff ought to recover the sum loaned or advanced, with 6 per cent.
interest until the $71 ;%% was paid, which sum the jury should deduct
from the amount of principal and interest added together; the balance
.left then to draw interest at 6 per cent. from that time until the present
time.

Instruction second of the defendants, as proposed, embodics much
that was wrong, and was intended expressly to be applicable to the issue
on usury, as claimed to be of right provable under the general issue, viz :

That if the jury believe from the evidence that the note in question
was discounted at usurious interest by plaintiff, for the defendants by
their agents, then the plaintiff can ouly recover, under the general issue,
the sumn advanced with 6 per cent. interest, less $71 7%, paid as admitted.

See 19 Llls., Partlow vs. Williams, page 132,

Where the Court say, “The defence of usury must be pleaded specially.”

Although this observation and authority fully disposes of the in-
struction, we would add that the hypothetical statement, “7f déiscounted
at usurious interest,” begs 'the very question in dispute; it is neither
more nor less than to say to the jury, *“Gentlemen, if the defence of
usury is made out, then, so and so0.”

Again: The words, “discounted at usurious interest,” are calculated
under any circnmstances, to mislead the jury, by creating the impression
that a déscount beyond the rate of legal interest is necessarily usurious
under all or any circumstances. :

Whatever of truth or law may be embodied in the proposition, on
any construction given by the defendant’s counsel, is abundantly given
to the jury by other instructions on the same side, particularly by the
Jirst which was given.

Instruction #kird on part of defendants, was properly 7¢fused by the
Court, for several reasons.



It proposes to state to the jury, that if they believe from the evi-
dence that the note in question was discounted by the plaintiff for the
detendants, at the rate of interest alleged in either plea, the plaintift can
only recover the sum advanced by him, with 6 per cent interest, less
$71 7%, as stated in the first above instruction.

This proposition illegally and unjustly assumes, “¢hat of the note
was discounted by plaintiff’ for defendants, at the rate alleged in either
plea,” it was necessarily nsurious.

Thisis wrong. The proposition omits entirely one element essential
to make out that the discounting was usurious, to wit: tkat the plaintiff
knew it was being done for the defendants.

It is no answer for defendants’ counsel to say that a practised law-
yer or judge might get the true law out of the words used. It is clear
enough to our minds that a jury would be extremely liable to be misled
by such a proposition.

There is no doubt “#he note was discounted at the rate alleged” in
some of the pleas. It was also done “by tke plaintiff,” and it was done,
too, “ for the defendants,” and still it is not proved ; it is an open ques-
tion, and the defendants are yet bound to prove that the fact of being
thus “ done for the dofendants was known to the plaintiff,” or that he
had notice thereof. :

The words of the proposition artfully conceal this imporiant point,
wherein the whole gist of the controversy consists.

With that most important element supplied, the proposition would
be entirely unnceessary, for it is already fairly and fully given to the
jury in the first instruction for defendants.

The fourth instruction, as proposed by defendants, beforo the J udge’s
addenda were made thereto, was a gross departure from the law of the
case. It was this:

The Court will tell the jury that it is not necessary for the defend-
ants to prove actual notice that the note was discounted for them; #kas
it may be inferred from facts which show he Inew the party selling the
note on the day of its date were bill brokers, and that notes were left for
them to raise money for the makers thereqf, and the plaintyf made no in-
quiry as to whose it was—with any other evidence tending to show the
plaintiff ’s knowledge that the note was made and left there o vaise money
thereon.



The proposition thus stated consists of two parts.

1st. Negatively; That the defendants were not under any necessity
of showing (in order to make out their defence) actual notice that the
note was discounted for them.

2d. But as contradistinguished therefrom, the notice or knowledge
in question might be a matter of #nference tfrom other facts; and then a
class of facts are given from which it may be inferred; and here the
following enumeration is made of the facts from which the inference is
_ declared to be legitimate, viz:

1st. IFacts which show that he (Blackman) knew that Greenebanm
Bros., on the very day the note was dated, were bill brokers,

2d. That the notes were left for them to raise money for Morris,
Sherman & Hilliard.

3d. That Blackman made no inquiry as to whose property the
note was. '

4th. With any other evidence tending to show that the note was
made and left there by Morris and others to raise money thercon.

Here, the Court will see, are grouped and jumbled together with
imposing formality, four sorts of things; the first, a fact proved and
never disputed ; second, a fact not proved, but the very fact, pr almost in
so many words the very fact, disputed, or with respect to which Black-
man claims he had no notice or knowledge, and defendants say he had,
and to be made out by ¢nference; third, a negative fact, touching not
wnguiring, by Blackman, in a case where it is not shown that he was
under any obligation to inquire, and inquiry might have been merely
impertinent; and fourth, a class of supposititious facts not pretended to
be proved, but referred to the jury, in gross, as a legitimate source of
evidence, from which, they are told, they may énfer Blackman’s know-
ledge or notice of the point in dispute;—all these severally and jointly,
and without discrimination, comment or inquiry as to their concord with,
each other, or with the evidence or the law, are put to the jury with the
pointed declaration of the Court, that proof of actual notice to Blackman
18 not necessary, but that theux.r may infer it from precisely such a jumble
of facts, falsehoods, abstractions, negations and suppositions as those four
things contain or constitute, thus lovsely stated and thrown together.

It such an instruction were to go to a jury thus, and without amend-
ment or explanation, we should, for the plaintiff, complain, that when
the Court should undertake to state to the jury, with any reforence to the



evidence, things which they might take into consideration in deciding
whether knowledge or notice, not actually proved, was yet fairly infer-
r¢ble, the Court should, in all fairness, make a close and clear discrimina-
tion between facts proved and mere suppositions, also, between facts that
were actual existences, and facts that werc mere negations of facts, and
-especially, that into the group should not be thrown, as facts, things that
were not proved as facts at all, consisting of aflirmations of the thing in
dispute, but stated hypothetically as facts proved. Such an instruction
would legitimately lead the jury to believe, that in case any of the four
things referred to were proved, especially it any two of them were prov-
ed, they must necessarily draw the desired inference, that Blackman
had notice, and give their verdict for the defendants as to the charge of

usuary.

The objection which the defendants make to the addendum of the
judge, shows distinctly, that the defendants so understood their own in-
struction, and designed and expected it to be so taken and understood by
the jury. It they did not, they certainly could not object to the single
qualification the Judge appended.

Look at the part added by the Judge, and what is it ?

The Judge selects from the things grouped together by the defend-
ants in hotchpot, the only thing proved out of the four, (and he is caretul
to state it in the terms of the prooef, showing clearly what he meant,) and
le tells the jury that the mere fact that Greenebaum Bros. were bill brok-
ers and sold notes on their own account some times, and some times as
agents for others, is not suflicient in law to establish the fact that they
were selling the note in question as agents for the detendant, and not on
their own account.

If any gentleman, professing a knowledge of the law, dissents from
an opinion like this, we must leave him to his lucubrations without fur-
ther discussion, except, jerhaps, to ask one or two questions.

Inasmuch as you profess to hold, that all bill broker’s sales are
necessarily usurious, that a taint always and of course infects and fol-
lows them, like original sin, how comes it to pass, that such sales are so
common here and elsewhere the world over? and in such good repute ?
and the offices therefor so much frequented and so reputable ?

We should suppose, /7 a bill broker’s hands were necessarily leprous,
s0 as to poison every thing they touched, people would cre this have
learned to avoid them as they do the small-pox, and that the offices would
come to be kept like pest houses, unapproached and unapproachable.

‘Why, also, do we not find it in the Law Reports, so written and re-
corded, that if a note is only proved to have once passed through a bill



broker’s hands, that is all sufficient? no further proof needed to make out

usury ?

If any one is entitled to find fault with the instruction, as amended
even, it should be the plaintiff below in this case, and.not the defendants;
for with the addition thereto made by the judge, it still leaves room for
the jury to infer Blackman’s knowledge or notice from the three other
sources pointed out in the original document, if their imaginations were
only Liwvely enough so to do in the entire absence of proof’; the fact being
true, that those three other things or classes of things, were as far from
ever getting into the case by proofs, as any other facts which the evi-
dence did not touch, or even glance at.

The safety of the plaintiff in obtaining a verdict against the usury
imputed in this case, after so much dust thrown into the air, we cannot
acknowledge to have been wholly owing to any lucidness of the instruc-
tion, as amended even, because it still left not covered by the amend-
ment, three or four covert and hidden reefs, endangering a shipwreck to
the plaintiff. But we attribute our salvation in spite thereof, in a consider-
able degree, as well to the good, sound common sense of the jury which
led them to observe, that all those threc branches of' the instruction fell
powerless, because wholly unsupported by proof.

The fifth of defendants’ instructions was properly refused by the
Court, viz:

That if the jury believe from the evidence, that the plaintiff purchas-
ed the note of the bill brokers, knowing them to be such, to whom it was
made payable on the day of its date, without his inquiring whose note it
was and for what it was discounted, then the jury may with other evi-
dence in the cause, enfer the plaintift’s notice, that the note was discount-
ed for the makers, the defendants, and that Greenebaum Bros. were their
agents.

Tt really appears to us, that a gentleman who should take upon him
the duty of prying into all those points in purchasing a note would pret-
ty soon and easily earn the character of an inguisitor general, and that
jurors who should be so easily persuaded to draw such an important in-
ference from the mere absence of facts or from facts wholly immaterial
and impertinent, would speedily lose their remnants of common sense
if they had any to begin with.

The sixth of defendants’ instructions was properly rejected because
it placed the defendants and Greenebaum Bros. and Blackman in a posi-
tion that was, to say the least, ludicrous. The counsel could not have
meant anything by it.



It says: If the jury believes from the evidence that Greencbaum
Bros. acted as agents of both parties in the sale and discount of the note
in question, the plaintiff can’only recover the cash advanced.

We would like to inquire what species of agency Greenebaum could
have held for Blackman in the premises when he was present face to face
doing his own business ?

The instruction seems to amount to this merely: If the jury are willing
to stultify themselves they must find the note to be usurious and give a

verdict accordingly.
MATHER, TAFT & KING.
Atys for Def’t in Error.
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