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STATE OF ILLINOIS, SUPREME COURT, -

THIRD GRAND DIVISION.

ATP R TPER IV 448.6/0:.

NOYES E. BARTIIOLOMEW, - )
use LCZERNE BATIIOLOMEW, ‘}
I

e y Lrror to Peoria.
AMBROSE C. BARTIIOLOMEW. J ‘

POINTS AND AUTHORITIES OIF DEFENDANT.

1. The verdiet of the jury is fully sustained by the evidence. Tlha
signature to the receipt offered in evidence by the defendant, though de-
nied under oath by the plaintiffy is proved clearly to be in his hand
writing.

9. The receipt of Luzerne Bartholontew, introduced by plaintiff, is
admitted.

3. There is no evidence tending to shew that the notes sued upon
were not ineluded in the settlements made at the time the receipts wero
given.

4. The reccipts are prima facie evidence that all matters and claims
of every description between the parties were setiied:

5. Nu proper evidence offered by the plaintiff was excluded by the
Cowrt.  The offers ot the plaintift to prove his und writing by compari-
son, was properly rejected.

© Starkic's Evidencey part 2, p. 5117
Jumperlz vs. The Leople, 21111 407-S.
Late vs: The People, 3 Gil. 644

6. The instriciions given by the Court for the defendant were all legal
and pertinent. \

7. Tlad the demurret to'the defendant’s third plea, the statute of limit-
ations of five years, remained undecided, the plaintift’ could not possibly
have been prejudiced thereby: An issue formed upon the plea would
have been wholly immaterial.

Dana vs. Phillips, 1 Scam, 498:
Ireeman vs. Williams, 11 Ill. 229.
Atlantic Lisurance Co. vs. Wright, 22 111, 472:

8. The position that the demurrer to the first rejoinder to ‘third repli-
cation to the fourth plea remained undecided, is not well taken:  There
wvas a direct issue made upon this third replication by defendant’s second
rejoinder; in which the plaintiff' joined.

9. But both these issucs were in fact seéttled and decided by.the Court,
as will appear by reference to pages 9 and 10 of the Record.

10. The instructions given by the Court; at the request of the defend-
ant, were all legal, pertinént; and proper.

N. II. PURPLE,
Defendant’s Attorney.
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SUPREME COURT,

STATE OF ILLINOIS, } o ’Lf'b?cf]qrnplc nf the State of Jllingis,
To the Sheriff of the County of W R VRIS CANNEeE o Greoting :

%[‘[ausr, In the record and proceedings, and also in the rendition of the judgment
of a plea which was in the ﬁ'(/\l,c/w%_’:_‘——’— Court of, 2 o2ce
gLl

County, before the Judge thercof, between Jl/'d?,e,‘/ £ /30%%70«4
plaintiff, and %W%WVU K ﬁmﬁ;{w —_—

defendant , it is said that manifest error hath intervened, to the injury of the said
} ~

'o,'.»r ) ,.,‘ L N g %

as we aré informed by ditﬂ - complaint, - the record
and proceedings. of, which said-judginent we have caused to be brought into our Su-
preme Court of the’State of Illinois, at Ottawa, beforc the Justices thereof, to correct

the errors in th'é":.'s"zxme, in due form and manner, according to law; @herefore, Ve
@ommand You; That by good and lawful men of your County, you give notice to the said

S vndinee B STorhalrimir

-
-

-

that 74{& be 4ndappear before tite Justices.of our said Supreme Court, at the next .
term of said Coﬁrt{}o" bée holden at Otiavs{a,i_rl Said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and

. the errors assigned, if shall see fit; and further to do and receive what said
Court shall order in this behalf; and have you then there the names of those by whom

you shall give the said WM KM S5 Trreerd

— notice, together with this writ.

¥

' ~ UWitness, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Seal thereof, at Ottawa,
this M day of %//M in the
Year of Our Lord One Thousand Eight Hundred

and Fifty- 2o «

Clerk of the Supreme Court. .
/7/{ ﬂ‘ STl ot {.{.M;,
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SIATE OF ILLINOIS—THIRD GRAND DIVISION.

Supreme OQourt thersof. April term, 1860

Nows D. BARTHOLOMEW, for the yse of \

. LUZERNE BABTI{OLOMEW Error to Peoria Circust
e g : Court.
Amsnosm C BAnmonoxww J
7/ it vhinss 5 : PLAINTIFF'S POINTS.
1 Sl et .
4 / " e 1% l‘hm oause wo.s tried whlle a demurrer interposed to the third

il Ao ecetv— LAu plea of defendant, and'a demurrer to the first rejoinder to ‘the third

ol : replication to the fourth ples remained undisposed of. [t was error
g, b Clun VAT cind

Inongn to ty the caiise while those demirrers remained undisposed of,
/” e e ) G bl ne B Moore vs. Little, 11 111, 549.
e e N [ vhem i el ”'/ s """ Nyevs. Wright, 2 Scam., 222.
~ Ch Cadt v wwd Phy o e Sof iyt Stedman vs. Watson, 5 GHl., 249.
o The G . T Sammis ys. Olark, 17 IUL, 398,
%&,L Ol adton co Slaprens Ly Lho A F 0 Chapman vs. Wright, 20 Il 120,

~ ) [ 2. The Court erred in permitting the receipts of Noyes D. Bartholp-
Tl L‘/ ). i ety

/ mew and of Luzerne Bartholomew to be read in evidence to the

I . Jury as evidence of the payment of the notes in controversy. The

/A_‘ Cpall UG gy (IO notes were payable to the plaintiff for the use of Betsey Bartholo-

4 - ,  mew, thus upon their face showing that the equll:u.ble title was in

TR e R e W s Betsey Bartholomew; and a oaneru.l receipt given by the plaintiff

. kbt i 3 _ would not, without further proof of the faot, be evidence of the

e A (2L . payment of a note in which he only held a legal title, the real own-
it i wb) Np. La ership being in another person.

So'the receipt of Luzerne Bartholomew, being given long after
/ /L . (o m ol e o) the death of Betsey Bartholomew, did not tend to prove that said

/ o) )/ motes had been paid. They were her property, and being choses in
b nsld ltf‘ Ve action, could not by suid Luzerne Bartholomew, as her husband, be
/ /’ b A - /. collected and appropriated to his use after her decease. Again: said
et AP THEREL A .~ notes being given to a trustee for the use of said Betsey, Luzerne,
;' oY g‘ b 4
Neteq - Flyy ¢ ,:T y /
Al uv-bt DOUMedle Nelditizy /2 77,
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as her husband, could not legally control them or their proceeds,
and his receipt was not evidence, therefore, of their payment.
Reeve's Dom. Rel. 4 Kent's Com. 2, 135.

3. The Court erred in excluding te‘gtimony of_experts toi?)/:‘tve the
gonuineness of the signature in” dispute) it the signaturesadmitted
to be genuine.

Hammond’s case, 2 Greenleaf R., 33.
Moody vs. Rowell, 17 Pick. R., 485.
Horner vs. Wallis, 11 Mass. R., 309.
MeCorkle vs. Binns, 5 Binney R., 349.
9 Starkie Evidence, 517, Note B.

9 Hayward, 879.

3 Hawks, 393.

4, The verdict is against the weight of e\fidence.
MANNING & MERRIMAN & COOPER,
for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

Noves D. BARTHOLOMEW, use ),

LuzERNE BARTHOLOMEW, |
V8. ‘r

AMBROSE C. BARTHOLOMEW.

ABSTRAGCT.

This is an action of debt brought to the March term, 1856, of the
Peoria circuit court, on the following notes, viz:
Peoria County, Nov. 18, 1841.
Two years from date, T (or we) promise to pay to Noyes D. Bartholo-
mew or order, for the use and benefit of Betsy Bartholomew, the sum of
one hundred and fifty dollars, with six per cent. intevest, from date, for
value received. .
A. C. BARTHOLOMEW.
Peoria County, Nov. 18, 1841.
Three years from date, for value received, I (or we) promise to pay to
Noyes D. Bartholomeyw or order, for the use and benefit of Betsy Bar-
tholome, the sum of one hundred and fifty dollars with six per cent.

cent. interest from date.
A. C. BARTHOLOMEW.

Peoria County, Nov. 18, 1841.
Four years trom date, I (or we) promise to pay to Noyes D. Bartholo-
mew or order, for the use and benefit of Betsy Buartholomew, the sum of
one handred dollars, for value received, with six per cent interest from

date.
A. C. BARTHOLOMEW.

The declaration contains one special count on said notes, amended as
on pages 10 and 11, and the common counts; pages 5 & 6, amended as
on page 11.

Defendant plead,

1. The general issue, in which the plaintiff’ joins.

2. Payment.

3, That deft was not indebted within five years.

4. Settlement and receipt in full, in words and figures following =



Received of A. C. Bartholomew, three doll. and twenty-five cents, it

Dbeing in full of all accounts, notes, whatsoever, up to this date.
N. D. BARTHOLOMEW.,

Newburg, Agust 23, 184T.
12,13 Tssue joined on first and second pleas, and demurrer to 3d & 4th pleas.
««  Affidavit of plaintiff denying execution of receipt and the following
replicationgto said fourth plea.
3. 1. Plaintiff did not account and settle with defendant. Issue joined.
9. Plaintiff did not execute said receipt. Issue joined.
3. Said receipt was given without consideration raceived t» or for the
use of said Luzerne or Betsy Bartholomew.
Mo said third replication defendant r ejoins,
B 1st, Said receipt was given for a good and valid consideration in law.
Demurred to by plaintiff.

9d, Said receipt was given for a good
by said Betsy or Luzerne Bartholomew, on which plaintiff joins issue.
Plaintiff’s demurrers to the 3d plea, and 1st rejoinder to said 3d replica-

and valid consideration received

tion not disposed of.

1. Trial by jury at November term, 1857, and verdict for dcfendant.
1. November 30, 1857, motion for new trial, for reasons following :

2. 1st Improper evidence admitted for defendant.
24 Exclusion of proper evidence oftered by plaintiff.
31 Erroneous instructions given for defendant.
Ath & 5th  Verdict against law and evidence.

. Motion overruled and exception taken. The bill of exceptions shows
1. that on the triel, plaintiff, to maintain the issues on his part, read to the
jury without objection, the three notes above set out, and rested. De-
fendant then offered in evidence said receipt, to the reading of which to
1 the jury, plaintiﬂ: objected.

Defendant then called Anson S. Andrews, who stated that he had
known Noyes D. Bartholomew for ten or twelve ycars; had seen him
write occasionally, say two or three times a year, and knew his hand-
writing ; had settled with him and passed receipts. Conversed with him
in fall of 1847, and thinks plaintiff then stated he had settled with deft.,
and that defendant owed him less than $20, which was less than he had
supposed. Witness further stated, he believed the signature to the re-
ceipt offered in evidence, to be genuine. Said receipt was then read to
the jury. Defendant next offered the following veceipt, the signature to

which was admitted to be genuine, viz :

« Received of A. C. Bartholomew, one dollar, in full of all demands up
to this date. g LUZERNE BARTHOLOME W.

Newburgh, Peoria Co,, May 19, 184 8.”
To the reading of which in evidence, plaintiff objected. Court over-
ruled objection, and permitted the same to be read to the jury and plain-
tiff excepted, Defendant here rested.

. The plaintiff then called Noyes E. Bartholomew, who stated he was the
son of plaintiff; had often seen him write and knew his handwriting well.
Has no doubt the receipt read in evidence, purporting to be signed by
plaintiff, is spurious. Said signature keeps the line too closely ; the letter
¢t in the name, is shorter than plaintiff makes it. There is a want of
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connexion in the capital letters unusual in plaintiff’s handwriting. When
plaintiff only uses the initials of his first name, he begins with the letter
“N " and does not raise his pen till he ends the name. Four other sig-
natures were here shown to witness, which he pronounced genuine.
Witness lived with his father till in 1848, and for some time previous, had
chavge of his business; was familiar with his papers, and on was in
business with him.

Plaintiff then called Robert A. Smith, who stated that he has been
Cashier of a Bank, and accustomed to distinguish between forged and
genuine signatures by comparison of handwriting ; that he did not know
the handwriting of plaintiff ; could not tell by comparison whether a signa-
ture was genuine or not, unless he knew the genuine; but if a signature
admitted to be genuine were shown, he could satisfy his own ind by
comparison, as to whether another purporting to be written by the same
person was genuine, whether witaess himself knew the true signature of
such person or not. Plaintiff then offeved to prove by this witness, by a
comparison of the signature to ths receipt of plaintiff read in evidence,
with other signatures of plaintiff admitted to be genuine, that said receipt
was not genuine, to which defendant objected, and the court sustained
the objection, and plaintiff excepted.

Plaintiff next offered to prove hy John A McCoy, and other experts
by comparison of handwriting. that s1id receipt was not genuine ; defend-
ant objects. Objection sustiinad hy eonrt, and plaintiff cxtepts.

M. L. K. Huse, called. says kas known plaintiff since 1838 : has not
seen him write for four or five years past. The signature to said receipt
resembles plaintiff’s handwriting ; ean’t say it is his; thinks it and ano-
ther signature shown him, may be plaintiff’s.

Frederick Kellogg—Has seen plaintiff write and knows his handsrit-
ing, and thioks the signature to the receipt genuine.

William H. Kellogg, called by defendant, knows plaintiff’s handywriting;
has seen him write and thinks the receipt genuine.

Defendant next called William Dixon who said he knew plaintiffs
handwriting ; had often seen him write, and thinks said receipt genuine.
Witness being here shown a signature purporting to be plaintiff’s, stated
he had no doubt but it was .genuine, and that another, admitted to be
genuine, was not, in his opinion, genuine.

Plaintiff then exhibited to said witness, Andrews, the signature last
pronounced genuine by said Dixon, and said Andrews also pronounced
the same genuine.

Noyes E. Bartholomew reealled by plaintiff; stated that when he lived
with his fathe», he had a note on defendant for ten dollars; knew his
father’s business at the time, and thinks he shonld have scen the notes
sued on, if they had been in his father’s possession ; that he never Seéa
them in plainBiFs possession: that witnoss Grst saw them in 1852, They
were then in Luzerne Bartholomew's possession; were then written in an
aceount hook of said Luzerne, and had never then been cat out, Witness
never saw this ook in plaintifi’s poscession.

Plaintiflf' then ealled A, L. Morriman, who testified that the signaturo
purporting o be plaintid™s, shown to zaid witnesses, Dixon and Andrews,
as whove, and pronounced by thew ro be zenaine, had been written by
witness during the progress of the trial.
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Defendant then called F. S. Kellogg, who stated that Betsy Bartholo-
mew was wife of Luzerne Bartholomew and that she died in 18483.
This was all the evidence.

The court instructed for the plaintiff in substance as follows :

1. The receipt of plaintiff being denied under oath, the burden of
proof is on the defendant, and unless the jury believe the preponderance
of proof favors its genuineness, they will disregard said receipt.

2, If the jury believe from the evidence said receipt was given, but
that the parties did not intend thereby to cut off the notes sued on, they
may disregard said receipt.

3. That the facts, that said receipt, if given, is for much less than
the notes; that said notes were left in the hands of the party to whom
given, without explanation, and that the notes are for the use of another
person than the plaintiff; are all proper to be considered by the jury, in
determining the application of said receipt.

4. The jury wili not consider the receipt given by Luzerne Bartholo-
mew, unless they believe from the evidence that when given, Luzerne
was the beneficial holder of said notes, or authorized to receive payment
of them, and that the parties intended to include said notes in that
receipt.

5. Thatthe discrepancy between the amounts named in said receipts, and
the notes sued on, is proper evidence for the consideration of the jury to
show that said notes were not in the contemplation of the parties to said
receipts when given.

6. If the jury find for plaintiff, they will assess the amount of princi-
pal and interest due on said notes.

T. Ttis for the jury to determine from the evidence, what the parties
intended in making said receipts, and if they believe from the evidence,
that the parties did not intend to adjust said notes by said receipts, they
will disrégard said receipts.

8. Said notes being given for the use of Betsy Bartholomew, was
notice to defendant that she was the equitable owner of them at the time
they were made.

For the defendant the court instructed as follows :

1. That the receipt of 28d August, 1847, is prima facie evidence of
payment to Lim of the notes sued on, provided the notes then belonged to
him, or provided the defendant had no notice of the equitable assignment
of said notes to any other person, and the presumption of law is, that the
notes belonged to him and remained his property, until it is shown by the
plaintiff, that some other person had an interest in the same, and that the
defendant had notice of such interest.

2 2, The receipt of May 19, 1848, signed by Luzerne Bartholomew, is

prima facie evidence that the notes sued on were paid and settled at that

date ; provided said Luzerne had any interest in said notes at that time.

# 3. That Betsy Bartholomew has nothing to do with this case, and no

interest of hers, or supposed interest, can be taken into consideration by
the jury. .

4. That the several receipts read, except those of 23d August, 1847,

#: and 19th May, 1848, are only in evidence to test the judgment of the

witnesses, and the jury are not authorized to consider the same by way
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of comparison to determine the genuineness of the receipt of 28d Aug.
1847.

5. A receipt in full of all demands is prima facie evidence of settle
ment and payment of all notes and claims then existing between the
parties, and in this case, if such receipts have been made, the jury will
find for defendant, unless the plaintiff has proved to their satisfaction
that the notes in question were not included in such settlement and re-
ceipts.

6. If the jury believe from the evidence, that the notes in suit were

- given and payable to Noyes D. Bartholomeyw, for the use ef Betsy Bar-

tholomew, and that Betsy was the wife of Luzerne Bartholomew, and the
defendant paid the notes to Luzerne, then the jury will find for the deft.

7. The affidavit of Noyes D. Bartholomew, that he did not sign the
receipt in question, is no part of the evidence in this cause, and isnot proper
for the consideration of the jury for any purpose whatever, but the jury
are to determine the question of the genuineness of said receipt, upon the
testimony of the witnesses acquainted with the handwriting of the plain-
tiff only, and should there be a preponderance of evidence in favor of the
genuineness of said receipt, the jury should so find.

To the giving of which instructions for deft., plff. excepted.

Jury return verdict for deft.
Motion for new trial as above, which is overruled by the court and
judgment rendered against plaintiff. to'all which plaintiff excepts, and

assigns these errors on the record.

1st. In trying and rendering judgment in said cause, leaving the de-
murrers of plaintiff to the 8d plea of defendant, and to the first rejoin-
der of defendant to plaintiff’s 3d replication to defendant’s 4th plea, un-

disposed of.
2d. In admitting improper evidence for defendant.

3d. Excluding proper evidence offered by plaintiff.

4th  Erroneous instructions to the jury for defendant.

5th. Refusing new trial. y

6th. Rendering judgment for defendant and against plaintiff.

MANNING & MERRIMAN & COOPER,
For Plaintiff in Error..
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