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STATE OF ILLINOIS, SUPREME COURT,
Arrin TEerM, a. . 1857.

Epwarp Evpripce vs. CharrEs HoLway.

Appeal from Cook County Court of Common Pleas.

This was a forcible detainer before a Justice, appealed to the Common
Pleas, and thence to this court, the appellant being plaintiff in both of
the courts below. No question arises as to the formalities of the pro-
ceeding, but simply upon the bill of exceptions, which is in substance as
follows :

¢ £ /. Be it remembered, that on the trial of this cause the plaintiff, in order
to maintain the issue on his part, called to the witness stand Edward H.
Aiken who, on cath, testified, that he entered upon the premises deseribed
in the complaint herein on the 30th day of April, 1851, under a lease
from the plaintiff, who was one of the heirs of Edward Eldridge, deceased,
“the father of the said plaintiff; and the said witness being requested to
produce said lease did so, which said lease was admitted in evidence with-
out objection, and was there and now is in the words and figures follow-
ing, that is to say: [Here the lease is set forth in words in the wusual
form, upon which no guestion arises. ]

The witness then stated that on the first day of May, 1851, he sub-let
a portion of the premises in controversy to A. Bateman and gave him a
lease therefor, which said lease was read without objection, and was and
is in the words and figures following, that is to say: [This lease is in
usual form, to which no objection was made.] =

The witness further stated, that on the same day he (the witness) sub-
let another portion of said premises to Matthias Hitz, which lease was
produced and read without objection, in the words and figures following,
that is to say: ( i . , /

The witness further stated, that the twozsub-lettings aforesaid embraced
all of the premises in controversy in this cause, and that the said Bate-
man and itz respectively entered at the date of their said leases, into
the possession of the several portions of the premises in controversy, de-
scribed in their said respective leases. The witness further stated, that
on the first day of May, 1856, the defendant, Holway, was in possession
of the premises in question; that he understood from the said Holway
that he (Holway) went into possession of said premises under the said
Bateman and Hitz, and with their respective assents; that Holway paid
rent to witness as landlord of the premises according to the respective
terms of the sub-leases from witness, to the said Bateman and Hitz.

Witness could not state positively the length of time that Holway paid
rent to witness, but his recollection is that the time embraced one and a
half years.

Witness further stated, that the said Holway occupied the premises in
question under Bateman and Hitz about a year and a half prior to May
1, 1856.

The witness further stated, that no rent was paid to him by the said
Holway after May 1, 1856.
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The witness further stated, that the said Holway knew from conversa-
tion between the said Holway and witness, that witness held said premi-
ses under a lease from the said plaintiff.

The plaintiff then called to the stand as a witness, Francis 1. Kales,
who testified, subject to objection, that on the 3d day of July, 1856, and
before the commencement of this suit, he, the witness, served a written
notice upon the said defendant, demanding the immediate possession of
the premises in controversy, as the agent and attorney of said plaintiff,
which said notice was and is in the words and figures following, that is
to say:

“Take notice, that I hereby demand the immediate possession of the
following described premises, situate in the City of Chicago, County of
Cook, and State of Illinois, to wit: A part of the west half of the east
half of lot six, block 34, original town of Chicago, being twenty feet on
Randolph Street and running back to the barn formerly occupied by one
Edw. II. Aiken, together with the passage to the rear of the eh of wh
of said lots; also, a part of the east half of the west half of said lot, be-
ing twenty feet on Randolph Street, and running back five feet north of
the south line of said barn, which said premises comprise the middle
forty feet front of said lot on Randolph Street, in said City of Chicago,
being the same premises, a portion of said lot six, now occupied and
held by you. :

“The bearer is hereby authorized to receive from you the possession
thereof for me. Yours, &e.,

“EDWARD ELDRIDGE,
“ By Zzuxas Coss, his Attorney in Fact.

“ Chicago, July 1, 1856.”

The said witness further stated that the said defendant, Holway, refused
to surrender the possession of the said premises to witness, as the agent
of the said plaintiff, alleging as a reason that he could keep possession of
the said premises under another title. And witness further stated, that
he therenpon commenced this action.

The notice aforesaid was then read in evidence, subject to a motion to
exclude the same from the jury empanelled herein.

The said defendant, by his counsel, also objected to the competency
of the said Edward H. Aiken as a witness in this cause.

And thereupon the said plaintiff, for the purpose of obviating all objec-
tion to the competency of the said Aiken as a witness, and for the further
purpose of showing the relevancy and legality of the testimony of the
said Kales, and the sufficiency of the notice aforesaid, read in evidence
the following instruments in writing, viz :—

1. A full release to said witness, Aiken, executed by said Zenas Cobb
in the name of said plaintiff. No objection to which was made.

And also in this connection a power of attorney from the said plaintiff
to Zenas Cobb, bearing date October 31, 1856, authorizing said release,
which said power of attorney was then and now is in the words and fig-
ures following, that is to say. Iere follows a M‘/ which in substance
empowers Cobb to release the said Aiken fronf all liability on the lease
hereinbefore mentioned, viz: lot six in block thirty-four, Chicago, and
contains this clause: “ Herehy authorizing said Cobb to sue for and re-
cover the possession of swid premises and every part thereof, for me and in
my name.  Hereby ratifying oll that my said attorney was DONE or may
do in the premises.



Doy sy-ss

The plaintiff then introduced the following power of attorney, bearing
date May 28, 1856, executed by the said plaintiff to the said Zenas Cobb,
which said power was and is in the words and figures following, that is
to say:

Know all men by these presents, that I, Edward Eldridge, of the City
and State of New York, hereby constitute and appoint Zenas Cobb, of
the City of Chicago, to be my true and lawful attorney for me and in my
name, to sue for and recover possession of lot six in block 34, in the ori-
ginal town of Chicago, being eighty feet front on Randolph street, in the
City of Chicago, from any and all persons now holding the same, or any
part thereof, and to commence in my name any forcible detainer suit or
suits against any such person or persons, or take any other proceedings,
cither at law or in equity, to obtain possession of said premises as afore-
said, hereby ratifying and confirming all that my said attorney has done
or may do in the premises.

[n witness whereof, I have hereunto set my hand and seal, this 28th
day of May, A. D. 1856. EDW’D ELDRIDGE. [sear.]

[n presence of Josernm 8. Rivaway.

All of which said several parcels of evidence and instruments of writing
were read to the jury aforesaid without objection, subject however to a
motion to exclude the same upon the ground of their legal sufficiency ;
no objection being made in reference to the execution of the saidseveral
papers and documents.

And the said witness, I'. H. Kales, further testified, that prior to the
service of the notice aforesaid upon the said defendant, the said Zenas
Cobb authorized and empowered him to serve said notice and institute
this suit, in case thet said defendant refusesfto surrender the possession
of the premises in controversy. The said Kales is an attorney at law,
and appeared in this cause as one of the counsel of the said plaintiff,
which was all the evidence offered in this cause.

Thereupon the said defendant, by his counsel, moved the Court to ex-
clude the notice or demand of possession aforesaid, from the jury afore-
said, upon the ground that the said Cobb hasho authority to delegate his
power to the said Kales in the service of the said notice, which said mo-
tion was sustained by the said Court, and the said notice and evidence
connected therewith was excluded from the said jury as evidence herein,
to which ruling and opinion of the said Court in excluding the said evi-
dence from the jury aforesaid, the said plaintiff, by his counsel, then and
there excepted, and thereupon the said jury found a verdict for the said
defendant.

Lirror Assigned.
The exclusion of said evidence. R. 8. BLACKWELL,
For Appellant.
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