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- "The testimony before the Court shows that Rose was merely an agent,
k! @ .- . S . 3
and not a partner; and the exclusion of his testimony was erroncous, and
g , injuriBus to the appellant.
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o © 7 Whe copartnewship consisted of Johnson as well as Diversey, and no

statement of Diversey can be received against Johnson’s estate to intro-
duce a third person into the partnership.

I1L,

Diversey represents the interest of the deceased partner, and any de-
cision excluding a witness who would be admissible for him, would be
injurious to his estate, and erroncous.

IV.

The articles of copartnership, as a deliberate agreement of the part-
ners, fix and show the relation and chavacter of Mr, Rose to the partner-
ship, and no casual declaration of one of the partners can alter it to the
prejudice of the other.
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We contend that the Court erred in depriving the appellant of the
benefit of Rose’s testimony. We all know how easy a general remark
is to be misunderstood. Rose had failed in business, nnd was unable to
set up again, or even to hold any property, and Diversey was willing to
assist lum as his son in-law, by employing him as an agent and general
salesman in a liquor house; he may even have 1nveste(1 his Cll)ltdl or
credit in the business, with a view to give employment to his son-in-Jaw,
and in speaking of it, the witness throws in his own construction of the
transaction, and attributes it to Diversey’s words. Both Diversey and
Rose declare that no such statement was ever made; it is inconsistent
with the truth; he has and never has had any other right or interest
than as agent and employee.

But Mr. Otto would not only make Johnson & Diversey liable for all
Rose’s contracts as a partner, but would likewise throw upon Rose all
the liabilities of Johnson & Diversey. Such witnesses are extremely -
dangerous, and Courts ought to weigh carefully and well all their state-
ments; nor should a mere casnal conversation, imperfectly understood
and recollected, be allowed to outweigh the solemn deed of the parties,
in entering into business together as a copartnership. They had not
only carried on business under these articles, but Johnson had died, and
now those interested in his estate have rights to the surplus, atter the
partnership creditors are paid. All thew interests are represented by
Diversey ; they are all sacrificed by excluding testimony upon no better
foundation than the casual remark of Dlversey, to which Johnson was
not assenting, nor would he, because it was against the truth and his sol-
emn agreement. It was his right, and is now the right of his estate, to
have the testimony of Rose in all the transactions of the firm of which
he was cognisant as acting agent, pursuant to the partnership articles.
Those articles, the power of attorney, and the business letters sent in
due course of their trade, all show that Rose was but an agent. Defend-
ant took the note of Johnson & Diversey, and makes out his against
them. Besides all this, the defendant did not know any thing of any
such statement as is attributed to Diversey, and did not give credit to
any such state of facts.

We think injustice is done the appellant and the estate of the de-
ceased partner, and the ruling below ought to be reversed, and appellant
allowed the benefit of Rose’s testimony in the case.

W. B. SCATES,
Of Counsel for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

Michael Diversy,

— APPEAL FROM
Suvperior Courr oF CHICAGO.

Henry Will.

NS

ABSTRACT OF RECORD.

Rec. p.3 This was an action of assumpsit.

The first count is against Diversy as survivor, upon a promissory
note given by Johnson & Diversy asa firm, under the name, style and
firm of Johnson & Diversy, dated 22d June, 1860, payable six months
after date, for the sum of $407.48.

4 The second count is against Diversy as a surviving partner, for
goods, wares, &c. Common count, purchased 20th May, 1860.

5 The third, is a common count for $1000, for goods, wares, &c., pur-
chased 25th October, 1860, against Diversy as surviving partner.
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The ‘fourth, is a general ¢ndebitatus count, for goods, wares, &c.,

against Diversy as surviving partner.

Plea, general issue.

The jury returned a verdict as toliows, viz :

“ We, the jury, find issues for said plaintiff, and assess damages herein
“ against said defendant, as surviving partner of Frank Johnson, deceased,
“to the sum of seven hundred and thirty-three dollars and fifty-three
“ cents.”

Appellant entered his motion for a new trial, which was overruled
and excepted to, and appeal prayed and allowed.

Bill of Exceptions shows, that after the plaintiff below closed his
evidence, the appellant called Orrin J. Rose as a witnesss, and offered to
have said Rose sworn as a witness, and to prove by him that the goods,
wares and merchandise, to wit, liquors and wines sued for, were greatly
overcharged, and that many packages were wholly worthless and unsale-
able, and that the plaintiff admitted the same, and promised to make a
fair deduction out of the note sued on, and out of the open account, upon
final settlement.

The plaintiff below objected on the ground that said Rose was inter-
ested. And thereupon, to prove such interest, the plaintiff' called

Augustus F. Otto,

Who Testified : That Diversy came with Rose to his place of business,
to obtain letters of recommendation to some New York house to enable
the firm of Johnson & Diversy to purchase liquors. That witness sent
Diversy to another house for such letters. That afterwards Diversy re-
turned and stated to witness, that the house to which witness sent him,
would not give him letters. That Diversy then, in the presence of Rose,
stated that he Diversy knew nothing about the business—that he could
not give it his personal attention. That Rose was in a condition that he

»
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could not do business in his own name, but that he Diversy lent Rose his
(Diversy’s) name and used it; and that Rose was the real party in inter-

est.

This conversa‘ion was in Otto’s store in Chicago. That witness then

gave Diversy a letter to plaintiff’ below.

The conversation between Diversy and witness was in the German lan-
guage, and that a German by the name of Dischaner was in the same
room at the time. That it was about the time, and previous to the day,
that Mr. Johnson first went to New York, and after the commencement
of the partnership between Johnson & Diversy, in the Spring or Sum
mer. Rose was then, and is now, Diversy’s son-in-law.

The plaintiff’ below, also called

Myr. Lamperts,

" Who Testified : That Rose acted there in Diversy’s place, signing let-
ters and notes in the partnership name, without signing as agent, and
acting apparently as agent for the firm. Witness kept his office there for
about two years before the partnership. That the partnership continued
for three months, by agreement, after Johnson’s death. Johnson and
Diversey both knew ot Rose making notes in the partnership name, as

aforesaid.

On Cross Examination,

Witness Stated : That he first knew Rose after beginning of partner-
ship of Johnson & Diversy ; does not know that Rose acted as agent.
Witness knows Johnson’s hand writing. Johnson & Diversy kept copies
of their business correspondence. Witness knows the letter book of
Johnson & Diversy—witness here identifies letter book, and letter, from
copy of of letters, hercinafter read in evidence, by appellant.

Witness says he was employed by Johnson & Diversy to rectify for the
firm, and did so for them. As a general thing Rose was understood to
be an agent. Witness had a dispute with the firm of Johnson & Diversy

since he left their employment.
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This was all the evidence offered by the plaintiff below in sup-
port of the objection to Rose, on the ground of interest.

The appellant then called
Bruce Quigg,

Who Stated : That he was acquainted with the hand writing of John-
son & Diversy, and of O. J. Rose, and was book keeper of the firm under

this partnership.

The articles of copartnership between Johnson & Diversy, and a power
of attorney to Rose, from them, were shown witness, and their respective
hands and execution proven, and that the power of attorney was in John-
son’s hand writing.

Appellant then read the articles of copartnership in evidence to the
court, as follows, viz:

“ Arricres or CoparTNERshIP between Frank Johnson and Michael
Diversy, both parties of the- city of Chicago, county of Cook and State
of Illinois. The said Johnson party of the first part, and said Diversy
party of the second part, and Orrin J. Rose agent to represent the inter-
est of said Diversy, party of the third part: Have agreed, and by these
presents do agree, to become partners in the wholesale liquors and recti-
fying business, under the style and firm of F. Johnson & Co., to buy and
sell such goods as are usually kept in such business—the said copartner-
ship to continue from this (38d of April, 1860 ) date to the first of May,
1861, with the privilege of three years from this date. The said Johnson
has estimated his stock in trade now in store, together with the fixtures,
at ten thousand dollars ; and for and in consideration of Michael Diversy’s
notes payable to the order of O. J. Rose, and by him endorsed, at one,
two, three, four and five years after this date, bearing six per cent. interest
for one thousand dollars each, has this day sold to said Diversy one half
interest in full of said stock and fixtures, to be retained in said business
as above specified, so that both the first and second parties have contrib-
uted the sum of five thonusand dollars in stock in trade to the new firm of
F. Johnson & Co. ; the interest of said Diversy to be represented by said
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Rose, party of the third part, as his agent; the said second party hereby
fully empowers him to act in his stead, as his true and lawful attorney.

“TIn case of death of either party, the business to be continued three
months by surviving party, (it so much time shall elapse before the ex-
piration of the partnership ) charging to deceased so much salary as to

employ a competent person to take his place.

“Correct books of account are to be kept, in which shall be entered all .
matters of account relating to the business of the firm, which shall be in
common, and accessible to both parties, or their agent. Once a year, a
correct account shall be taken and stated in the ledger, of all stock, prop-
erty and assets of the firm, and of all the debts and liabilities. All ex-
penses ot the business, and all losses, are to be borne in common, and the
profits and losses are to be equally divided between the first and second
parties, to share and share alike.

“That neither partner, nor their agent, is to draw trom the concern, for
personal or other expenses, exceeding twelve hundred dollars the first
year. That the name of the firm is not to be used as endorser or acceptor,
unless at the consent of both parties; nor is the firm permitted to ex-
change checks with an y other party or parties. And neither partyis to con-
tract any debt in the name of the firm, unless the consent of both parties
be obtained.

Tt is agreed that our stock shall be replenished, not exceeding five or
six thousand dollars ; and when the purchase shall become due, if the
concern is not able to pay the same, the said Diversy is to furnish the
means by endorsement, or otherwise, or otherwise to pay the same ; the
discount, and interest, and principal to be paid by the firm of said John-
son & Co. And the said Diversy turther agrees to use his influence in
procuring orders and trade for said new firm. All securities taken for
debts due to the partnership, and all notes and obligations given shall be
in the name of the firm, and all business of" the firm shall be transacted
in that name.

F. JOHNSON, [sEawL].
M. DIVERSY, [sEeaw].

. O. J. ROSE, [sEeaL].
Chicago, 1Ul., April Third, A. D. 1860.

Witness, Bruce Quice, [ sEarn].”
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¢« 1t is agreed, that the style of the firm shall be Johnson & Diversy,

instead of F. Johnson«& Co., as at first agreed.
F. JOHNNSON, [ seavr .
M. DIVERSY, [ sEAL ].
April 4, 1860. O. J. ROSE, [ seaL].”

The defendant also offered, and read in evidence to the court, the said

power of attorney, which is as follows, that is to say :

“Tms 1s 170 Certiry, That Mr. O. J. Rose, is duly empowered to col-
lect any debts, dues or demands that is owing us on book account, note,
acceptance or otherwise, by suit if necessary, we recognizing any act of
his in such matters as our own, and as bhinding as if done by us in person.
We also constitute and appoint him an agent to solicit orders for liquors,
wines or other goods or merchandise we have for sale.

Given under our hand and seal this Sixth day ot July, A.
D. 1860, at Chicago.
JOHNSON & DIVERSY, [ sEar ].

Witness, Bruce Quice.”

The defendant also offered, and read in evidence to the court, the said
copy of the letters, from the letter book, which is as follows, that is to say :

* Cnrcaco, 17th July, 1860.
Messsrs. LEororp & Bro., Eagle River :

Gents :—Our agent, Mr. Rose, has ordered the enclosed bill of ale.
We shipped to your address, for this trip * Lady Elgin,” which we trust
will arrive safe in due time, prove entirely satisfactory, and lead to further
orders. Respecttully, yours. &e.,

JOHNSON & DIVERSY.

Curcaco, 17th July, 1860.
Cuas. Kuonz, Eagle Harbor : 1 oLy,

At the request of our agent, Mr. Rose, we ship this trip «“ Lady Elgin,”
the enclosed bill of ale and lager, $29.25, which we wish safe to hand,
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and trust will reach you in due time, prove satisfactory, and lead to fur-
ther orders for goods in our line.
Respecttully, yours, &ec.,
JOHNSON & DIVERSY.”

Cricaco, 17th July, 1860.
J. L. ArmstroNG, Esq., Marquette, Mich. :

Dear Sir :—Enclosed, we hand you abill of sundries, ordered through
our agent, Mr. Rose, which we ship to day per ‘ Lady Elgin,” and trust
will reach you safe, prove satisfactory, and lead to further orders.

Respectfnlly, yours, &ec.,
JOHNSON & DIVERSY.”

To all which the plaintiff objected, but the conrt admitted them.

Appellant also offered, and read in evidence, the note sued on, as fol-

lows, viz:

$407.48. Curcaco, June 22, 1860.

Six months after date, we promise to pay to the order of Henry Will, four
hundred and seven dollars and forty-eight cents, at Hoffman & Gelpcke’s
bank, Chicago, with current rate of exchange on New York, value re-

ceived. JOHNSON & DIVERSY.”

Defendant also offered, and read in evidence, the account sued on, as

follows, namely :
JonnsoN & Diversy, Zo Hexry WiLy, Dr.
Oct. 25, 1860. 5 barrels XX Monong. Whisky, 40, 404, 40,
403, 393—202% gals. @ T5,. v ronr ... $151.88
1 bbl Prime Monong. Whisky, 413 gals. 190 78.85
1 puncheon Santa Cruz Rum, 113% gals. (% :

gal. out) net 113 gals., 95,........ ... 107.85
ORI 8 Sl o s & 6 T ba & bR e N5
Insurance on $360 at 2. ................. 9.90

$348.73”

This was all the evidence.
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The court decided that Rose was interested, and excluded him from
giving testimony in this cause for appellant, and refused to allow him to

be sworn as a witness.

To which decision, the appellant then and there excepted.

Appellant made his motion for a new trial, which was overruled; to

which he then and there excepted.

ASSIGNMENT OF ERRORS.
1. The court decided that Rose was interested and incompetent.
2. The court refused appellant a new trial.

3. The court rendered a judgment for appellee.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862. l

MICHAEL DIVERSEY

V8. Appeal from Superior Court gf Chicago.
HENRY WILL. }

POINTS AND AUTHORITIES OF APPELLE.

1L

The Court did not err in excluding witness Rose as interested and
incompetent. Defendant in the Court below, offerred Orrin J. Rose as
a witness to prove certain facts, p. 15. The plaintiff' objected on the
ground that Rose was interested ; and thereupon, to prove such interest,
called one Augustus F. Otto, who testified to certain admissions of
Diversey (of h1m of Johnson & Diversy) before purchase of goods for
which note was given. Asto interest of Rose, see p. 15. Otlnex testi-
mony was given by plaintiff and defendant, and the Court below decided

Rose incompetent upon the ground of interest.

The interest of a witness may be shown by either examining him on
his woir dire or by other evidence.

1 Phillip’s Evidence, 120, n. 6.

1 do 98 n. 2,

1 do 99, n. 48, C. & IL
1 Greenleaf's Evidence, 3 423.
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‘What the party who offers the witness said as to his interest, is com-

petent to prove interest.
Pierce vs. Chase, $ Mass. 487.
1 Harr. & Johnson Maryd. 135,
1 Phillip's Evd., p. 104, note 49,
1 Dev. & Batt. 442, 445. :

Can not in such case disprove interest by witness himself.

1 Phil. Evd. 104, n. 49.
21 Penn. 443.

14 do State Rpts. 390.
1 Aiken, (Vermt.) 71.
3 Connecticut, 319.

It can make no difterence in this suit, that the admission of Diversey
was made when he was co-partner with Johnston, as this action could
have been maintained against Diversey without describing him as
survivor.

1 Chitty's Pldg. 10 Ed. p. 50, and notes.
Colyer on Partnership, 3 740.

The admission was in Rose’s presence, as follows: He, Diversey,
knew nothing about the busiress ; that he could not give it his personal
attention ; that Rose was in « condition that he conld not do business in
his own name, but he (Diversey) lent Rose his, Diversey’s, name and
credit, and that Rose was the 7eal party in interest.”

This was the admission of Diversey himself, as to the partnership con-
cerns, good against Diversey, (and good against both partners); and
the Court has nothing to do in this case with Johnston’s estate or interest
in the co partnership, but it would be admissible against J ol:rrﬁ%m. i N
** After co partnership is proven (in this case it was not disputed,) the-
admissions of a partner are admitted because of an unity of interest, and
will be received even after a nolle prosequi as to one partner.”

Colyer on Partnership, 500.
3 J. J. Mar. 498,

Declaration of deceased partner allowed.

I Tyler, (Vermt.) 432, Adams ¢s Brownson.

The evidence was very strong as to Rose’s interest. Not only the
positive evidence of Diversey’s declaration that Itose was the real party
in interest, &c., but the articles of co-partnership bear on their face
evidence sustaining the witness, Otto. Johnston is party ot first part,
Diversey of second, and Rose of the third part. Diversey gives notes—
§5,000.00—for one half interest, payable to Llosc’s order, eridorsed by
Leose, p. 18.  Rose was in habit of signing the firm name, not signing as
agent, This was known to both partics, p. 16.  Rose consents to chango
the firm name, p. 21,
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The appellee contends, that inasmuch as the bill of exceptions does
not contain all the evidence in the case, the finding of the Court will be
sustained.

The Record shows that it contains only the evidence introduced by
plaintiff to sustain his objection, see p. 17, and all offered by defendant
below to rebut plaintiff’s testimony tending to show Rose’s interest,
page 26.

How, unless from the whole evidence of the cause, is the Court to
know that Rose’s evidence would not have been merely cumulative,—that
there was not evidence to the same facts, same conversation, that was
offered to be proven by Rose?

Perhaps there was evidence offered by plaintiff; that would have
waived any damages offered to have been proven by Rose,—that would
have made his, Rose’s, evidence, even if it had gone to the jury, of no
weight.

Does it not devolve upon appellant to show, by his bill of exceptions,
(which is a mere pleading, and to be taken most strongly against him,)
that the evidence excluded.might have produced a different result ?

If the bill of exceptions, where decision of lower Court overruling
motion for a new trial is founded upon newly discovered testimony, must
state all the evidence at the trial, as well as newly discovered evidence,
it appears to us that in this case the Court will require that the bill of
exceptions state all the evidence in the case, as well as what was offered
to be proven by witness, so that the Court can determine whether or not
substantial justice has been done.

BARKER & TULEY,
Lor Appellec.
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