Supreme Court of Illinois

Padon

V8.

Dwayre et al

T1641 E7



James Padon, Appellant,
vs.

Mary Dwire, David

Dwire, and Sarah Ann -

Dwire by their next

friend Thomas Crosby,

Appellees. |

Appellees brought ejectment against appellant and one Garret C. Milum for recovery
of Lot 4, Blk. 3 W. of Public Square, in Sublett’s addition to the Town of Lebanon, in St.
Clair County. Appellant only served, who plead the general issue and appeals singly by

1—1 & 26—leave thereto had.

The cause was tried by the court by consent. Ou_the trial, the following facts were
agreed upon. 1. PIffs are children of Catharine Dwire and James Dwire. 2. That
James Dwire died previous to Jume 1848. 3. Both partics claim under Elbridge G.
Potter. 4. Exhibit A shall have the same effect as if it was executed and acknowledged

9—at this date by the Sheriff of St. Clair County.

Appellees then introduced in evidence a deed for said lot from Elbridge G. Potter,
dated 10th Feb. 1857, to David Dwire, Mary Dwire and Sarah Ann Dwire, which deed
does not appear to have been recorded ; and though acknowledged in Jowa it is without
a cortificate that it was exccuted and acknowledged in conformity with the laws of that

9—10—State. i

Appellant then introduced in evidence a deed for said lot from Elbridge G. Potter and
wife to Catharine Dwire, of date June 1, 1848, and filed and recorded May Tth, 184%.
This deed also was acknowledged in Towa and is without a certificate that it was execut-

10—12—ed and acknowledged in conlormity with the laws of that State.

Thomas Crosby the next friend of the plffs in this suit was then called as a witness by
the plffs and examined by consent ; he testified that he had lived about nine years near
Rockspring in St. Clair County ; that he had taken charge of one of Catharine Dwire’s
children that was left destitute and has had it for some six years ; that said Catharine is
generally reported to be dead ; that she has been gone some ten ycars, and not heard from,

13—and was of very dissipated habits.

Appellant then introduced the Record of a transeript from the Docket of C. Cunning-
ham, a late Justice of the Peace of St. Clair County, recorded May Tth, 1849, showing
that on the 20th June 1848 Nathan Horner and George L. Roberts obtained a iudgmmﬁ;
before said justice against Catharine Diwire for £32,97 and costs ; that on the same day,
after oath being made by Nathan Horner, an execution was issued and returned no prop-
erty &e. The Record shows the following return on the summons in the case :

¢DyrLy SErRVED BY READING. C. M. Perryman Const. ;” but the Justice states in the
Record as follows: “On application of Nathan Horner one of the plffs. summons issued
.June 15th, 1848, to C. M. Perryman, Const., returnable on the 20th inst. at nine o’clock

13—16—A. M. June 16tk summons returned duly served by rcading to the defendant.”

Appellant also introduced the original file of the transcript aforesaid, which was filed
June 26th 1848 (rccnrdcd Muy 7th, 1849). The file contains the same statement from the
justice as above ; but the Constable’s return as shown by the file is as follows : “Duly served

16—~18—by reading June 16th, 1848. C M. Perryman, Const.”

Appellant next introduced an execution issued 8th May 1849 on said transcript from
the St. Clair Circuit Court, and the Sheriff’s return thereon, which execution and return
was filed 17th Aug. 1849, and from which it appears that the Sheriff levied on said lot and
sold the same on the 11th Aug. 1849 to Nathan Horner for $48 in satisfaction of the exe-

18—20—cution, interest and cost.

Appellant next intreduced a deed for said lot from Shff. of St. Clair County to James
B. Corrington, assignee of Nathan Horner, of date 22nd Nov. 1850—some of the Recitals of

90—22—which do not correspond with the preceding record. .

Appellant next introduced exhibit A—Dbeing the form of a deed for said lot from the
SLfF. of St. Clair County to James B. Corrington with recitals corresponding with the

22—23—preceding record.

Appellant next introduced a deed for said lot from James B. Corrington and wife to

94—95—def.'Padon, dated 3rd May, 1855.
The Court found for the Appellees, overruled a motion for a new trial aud gave judg-
7—8-—ment against both defs. 3 il
: J. BAKER, Att'y for Appellant.
BRIER,

1. The deed from Potter to David, Mary and Sarah Ann Dwire was impropely admitte
1. Pur. Stat. 156, Sec. 16. SRIPrOReyeadmed:

9. The deed from Potter and wife to Catharine Dwire, not being certified as the Statute
requires, is not an instrument “whereby the rights of any person may be affected in law or
equity,” and though introduced in evidence by the appellant, it was entitled to no weight
as such. The Court must nevertheless see that the legal title is not thereby removed ﬁ?mﬁ.
Potter. . J

3. But, if title passed to Catharine Dwire, it was divested by the judicial sale. When the
whole of the collateral record is looked into, all the facts necessary to jurisdiction are dis-
closed. Westervelt vs. Lewis 2 M’Lean 511.

4. Erroncous recitals do not destroy the validity of a deed under a judicial sale.
5. At all events exhibit A would relate back, and obviate defective recitals,

6, Was it proper, on this record, to render judgment against both defs. ?

J. BAKER, Att'y for Appellant,
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FIRSE GRAND DIVISLOHN.
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DWYRE, ect. al.

Scam. R., 177, and 14 IIl. R., 877. 5 ;4/0“4' /e‘ 5—{(/

§ Appeal from St. Claiy.

Defendant’s Brief:
Bellingall vs. Gear 8 Scam. 575.
Scire facias to foreclose—default and writ of error. Return of officer that he had served by read-

ing, but failed to state reading ‘‘to defendant.”” Court reverses the judgment and hold that the return
must show, not only the #ime and manner, but upon whom, service was had, 576.

Wilson vs. Greathouse, 1 Scam., 174.
Return of constable failed to state when service made. Court held judgment void. and that good

sorvice could not be.shown by parol.  Affirmed judgment of Circuit Court, dismissing suit.

Bines vs. Proctor, 4 Scam., 174:
Tusufficent service; court holds it to be cured by appeal under the statute, und distincily recognizes

the fact that the judgwent would have been void it defendant had not uppeuled, 177,

Ogle vs. Coffey, 1 Scam., 239.
wExecuted ns cominanded within.”
snanner of service.

Sujt on o judgment—Hcld insufficient, as it did not show the

Ball vs. Shattuck, 16 Lil., 299,
Served according to law—don’t give court jurisdiction by showing Zime or manner.

Randall vs. Sanger, 16 Ill., 27.
It is Rot enough for aecree to state that duc notice by publication had been given, but the notice must ap-

pear in the record. :

Bimber vs. Dawson, 4 Scam., H11.

Suit on foreign judgment, where service was by leaving copy of summens at residence of defendant;
and tne doctrine is laid down as follows: court alledges that all the authorities agree that where record fails
to show mode of service or appearance, it is but prima evidence of jurisdiction at most; but where record
shows neither service of process, nor notice, nor appearance, the judgment is a nullity, p. 641,

9 - S8 e g X
= e ’Sedg:,‘abns\. un&%tut. Lol‘“?}: 848, 1 ‘\\‘flch'.»R., 151.
Where Img requires reading and €opy K Se vice'by delivering' the summons—gives no jurisdiotion,

la A S g
- Higris vs. Hulmn_, 14 Howara 887, +// 24 A3
_Service by leaving copy—application to set asido default one term afterwards. Court held judgment
void and can be taken udvantage of collaterally, p. 840 to 846, 800; Ewer v8. Coffin, 1 Cush. R., 28;

17 Copn, R., 800.

Hubbard vs. Epencer, 15 J. R., 245,
Where plfxintiﬁ‘ did not appear on duy set for trinl before justice, and a month after a person who had
been authorized to confess judgment Ly defendant, did confess judgment, as of the doy set for trial, Held
the judgment was void and could not'be sued on.

MecNair ys. Biddle, 8 Mo. 257.
Advunt.ug_e may be taken of a void judgment in o collateral proceeding—that is, where inferior court
had no jurisdiction oyer subject matter er defendant had no notice of suit.-—[4 Blackf. R., 429, 417
1 ' ’

476; 5 1d., 223. 3}91,‘4 L 54‘2/}

State ys. Stephenson, 12 Mo., 188,
Court seems to give reason why jurisdiction of inferior court may be assailed collaterally, to-wit: o
writ of erroy lies from its judgment.

Bigelow vs. Stearns, 19 J. R., 89.
Where o statute authorized o justice of the peace to fine for immoralit
_ y, &c., and to cause to b
brought before hl'fn the party charged, and defendant was personally served :md di,d not appear, nndowu:
fined. Held the judgment was void collaterally.

Jackson ex dem Wetherell and Hyde vs. Jones, 9 Cow, 182, Transcript simply fails {o state defendap
was served or appeared, Court held, 1st—Transcript competent testimony, they are wclined to think
p. 191. 2nd—As the judgment comes collaterally in issue between persons who were not paﬂies tt;
7t, it will be considered as judgment of superior gourt valid and regular until impeached, 191,

Jackson ys, Tuttle, 9 Cow, 284. .
Same kind of transeript, which the court"hollds is primg facin sufficient, without the docket or testi-
mony of Imugiszrnte, but’ that the point is not without difficulty, 288." I'be former case is also referred to
The cases in Pth Cowen R. are 'not in point for twp rensons: lst—There the return of the constable t(;
the summons did not appear Znd— Because under our statute of 1847, page 56, the return to the summon
must be copied and recorded to show jurisdiction, : : Tk

Evans vs, Pierce et. al., 2 Scam., 468,
Plaintiff obtained judgment before justice of the peace, by defendant sending a letter to justice authora

jzing him to enter judgment. Held the judgment was veid, and he could not redeem. Affirmed in 4

Jurisdiction of inferior court must be averred and proved.—[1 Scam. K., 287.] Blackw. onT.T., 219
5 t v SRy '
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vs.
Mary Dwire, David
Dwire, and Sarah Ann
Dwire by their next
friend Thomas Crosby,
Appellees. ]

Appellees brought ejectment against appellant and one Garret C. Milum for recovery
of Lot 4, Blk. 3 W. of Public Square, in Sublett’s addition to the Town of Lebanon, in St.
Clair County. Appellant only served, who plead the general issue and appeals singly by

1—1 & 26—leave thereto had.
The cause was tried by the court by consent. On the trial, the following facts were

agreed upon. 1. Plffs are children of Catharine Dwire and James Dwire. 2. That
James Dwirc died previous to June 1848. 3. Both partics claim under Elbridge (.
Potter. 4. Bxhibit A shall have the same cffect as if it was executed and acknowledged

9—at this date by the Sheriff of St. Clair County.

Appellees then introduced in evidence a deed for said lot from Elbridge G. Potter,
dated 10th Feb. 1857, to David Dwire, Mary Dwire and Sarah Ann Dwire, which deed
does not appear to have been recorded ; and though acknowledged in Jowa it is without
% certificate that it was exccuted and acknowledged in conformity with the laws of that

9—10—>State.
@ Appellant then introduced in evidence a deed for said lot from Elbridge G. Potter and
y wife to Catharine Dwire, of date June 1, 1848, and filed and recorded May Tth, 1849.
This deed also was acknowledged in Iowa and is without a certificate that it was execut-
10—12—ed and acknowledged in conlormity with the laws of that State.

Thomas Crosby the next friend of the plifs in this suit was then called as a witness hy
the plffs and examined by consentf; ; he testified that he had lived about nine years near
Rockspring in St. Clair County ; that he had taken charge of one of Catharine Dwire’s
children that was left destitute and has had it for some six years ; that said Catharine is
generally reported to be dead ; that she has been gone some ten yecars, and not heard from,

13—and was of very dissipated habits. 3 '

Appellant then introduced the Record of a transcript from the Docket of C. Cunning-
ham, a late Justice of the Peace of St. Clair County, recorded May Tth, 1849 showing
that on the 20th June 1848 Nathan Horner and George L. Roberts obtained a ’iudgmcnbt
before said justice against Catharine Dwire for $32,97 and costs; that on the same day
after oath being made by Nathan Horner, an execution was issued and returned no proy :
erty &e. The Record shows the following return on the summons in the case : i

“DyLy SErvED BY READING. C. M. Perryman Const. ;” but the Justice states in the
Record as follows : “On application of Nathan Horner one of the plffs. summons issued
June 15th, 1848, to C. M. Perryman, Const., returnable on the 20th inst. at nine o’clock

13—16—A. M. .]Iune I(i)tll, s:mtzmo]ns 7'f:ltulr;1c'd duly served by reading to the defendant.” :

Anpellant also introduced the.original file of the transcript aforesai i
June }26th 1848 (vecorded May Tth, 1849)./ The file containsl the g:ilenséusdt’at‘;l]:llecrzlt X%s;nﬁ};led
justice as above ; but the Constable’s return as shown by the file isas follows : “Duly ser l(1:

16—18—by reading June 16k, 184?. (13 M. Perryman, Const.” : Y 4”“

Appellant next introduced an execution issued 8th May 1849 TG R
the St. Clair Circuit Court, and the Sheriff’s ‘return thereoj:l, whiczne’::zlcdu:il(?r? Trlulipltef:: fn
was filed 17th Aug. 1849, and from which it appears that the Sheriff levied on said lot 13
sold the same on the 11th Aug. 1349 to Nathan Horner for $48 in satisfaction of th =

18—20—cution, interest and cost.l Lo

Appellant next intreduced a deed for said lot from Shff. of St. Clair
B. Clom‘ington, assignee of Nathan Horner, of date 22nd Nov. 1850—-311110((:)?‘11’:1]1?15(’) '{az'snzfs-

20—22—vhich do not correspomldwith1 the preceding recora. % -

Anpellant next intréduced exhibit A—being the form of a dee :

Shit. of St. Clair County to James B. Corringfon with recitals Co(ilf::pg‘llll(;]iligt \I\‘{i(:llu tt;{)c

22—23-—preceding record. H o e
Appellant next introduced a deed for said lot from James B. Corring ;

9495 def. Padon, dated 3rd May, 1855, : dmes B Somnigton ardivlite

The Court found for the Appellees, overruled a motion for i el

7—8-—ment against both defs. or a new fridl aid gave ude-

James Padon, Appellunt,]

, J. BAKER, Aty for
BR IERr . y lor Appellam,
1. The deed from Potter to David, Mary and Sarah Ann-Dwire was impr S

1. Pur. Stat. 156, Sec. 16. s impropely admitted.

' The deed from Potter and wife to Catharine Dwire, not being certified as the Statute
3 / requires, is not an instrument “whereby the rights of any person may be affected in law o’i
equity,” and though introduced in evidence by the appellant, it was entitled to no wc'i«r/li
as such. The Court must nevertheless see that the legal title is not thereby removed fﬁnbu

Potter.

Lo

3.  But, if title passed to Catharine Dwire, it was divested by the judicial
i : 1 sale. )
whole of the collateral record is looked into, all the facts né}cessar']v to iul'isdictioxnvzll::é1 (%l_m
closed. Westervelt vs. Lewis 2 M’Lean 511. o e Kk

4,  Erroneous recitals do not destroy the validity of a deed under a judicial sale.

At all events exhibit A would relate back, and obviate defective recitals.

<

6. Was it proper, on this record, to render judgment against bot% defs. ?

b) p —, Lo
Reo- ST - 45 FHE Y ¥ 0 29 J, BAKER, Atty for Appellant,
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Supreme Court of the State of Illinois,

-

TIRSE GRAND DIVISLOHN.

FALL TERM, 1859

PADON
vs. Appeal from St. Clair.

DWYRE, ct. al.
Defendant’s Brict:

Bellingall vs. Gear 3 Scam. 575.
Scire facias to foreclose—default and writ of error. Return of officer that he had served by read-

ing, but failed to state reading “‘to defendant.”” Court reverses the judgment and hold that the return
must show, not only the Zme and mmanner, but upon whom, service was had, 576.

v

-Wil'son vs., Greathouse, 1 Scam., 174.,
“ Return of constable failed to state wh
service could not be shown by parol.  Affirmed ju

en service made. Court held judgment zozd., and that good
dgment uf Circuit Court, dismissing suit.

Bines vs. Proctor, 4 Scam., 174:
Tusufficent service; court holds it to be cured by appeal unde
the fact that the judgment would have been void it defendant had not

y the statute, and distinctly recognizes .
appealed, 177.

Ogle vs. Coffey, 1 Scam., 239.
«Executed as com:uanded within.”?  Suit o1
manner of service.

i a judgment—Held insufficient, as it did not show the

Ball vs. Shattuck, 16 L., 299,
Served according to law—don’t give court jurisdiction by showing Zizme or manner.

Randall vs. Sanger, 16 IlL., 2T7.
It is not enough for decree to state that due notice by publication had been given, but the notice must ap-

pear in the record.

Bimber vs. Dawson, 4 Scam., 541.
Suit on foreign judgment, where service was by leaving copy of summens at residence of defendant;
and tne doctrine is laid down as follows: court alledges that all the authorities agree that where record fails

to show mode of service or appearance, it is but prima evidence of jurisdiction at most; but where record

shows neither service of process, nor notice, nor appearance, the judgment is a nullity, p. 541.

Sedg., Cons, and Stat. Law, 348, 1 Mich. R., 151.
Where law requires reading and eopy. Service by delivering the summons—gives no jurisdiction,

Harris vs. Hardman, 14 Howard 337.
Service by leaving copy—application to set aside default one term afterwards. Court held judgment
void and can be taken advantage of collaterally, p. 840 to 346. 800; Ewer vs. Coffin, 1 Cush. R., 23;

17 Conn. R., 300.

Hubbard vs. Spencer, 15 J. R., 245.
Where plfxintiﬁ' did not appear on day set for trial before justice, and a month after a person who had
been authorized to confess judgment by deferdant, did confess judgment, as of the day set for trial. Held
the judgment was void.and could not be sued on.

McNair vs. Biddle, 8 Mo. 257.
Advant'ag'e mgy be taken of a void judgment in a collateral proceeding—that is, where inferior court
had no jurisdiction over subject matter er defendant had no notice of suit.-—[4 Blackf. R., 429, 417>,

476; 5 1d., 228.

State vs. Stephenson, 12 Mo., 188. ;
Court seems to give reason why jurisdiction of inferior court may be assailed collaterally, to-wit: Vo
writ of error lies from ils judgment.

Bigelow vs. Stearns, 19 J. R., 39.
Where a.‘stutu'te authorized o justice of the peace to fine for immorality, &c., and to cause to be
brought before him the party charged, and defendznt was personally served and did not appear, and was

fined. Held the judgment was void collaterally.

‘ Jackson cx dem W-etherc]‘l and Hyde vs. Jones, 9 (;ow, 182. Transaipt simply fails to state defendant
was served or appeared.  Court held, 1st—Transcript competent testimovny, they are wiclined to think
. . . . : 5 ’
p- .191'. ?.nd-—;.h the _]u.dgment comes collaterally in issue between persous.who were not parties to
- 2t it will be considered as judgment of superior .court valid and regular until impeached, 191.

Jackson vs. Tuttle, 9 Cow. 234.
Same kind of transcript, which the court holds is prime facia sufficient, without the docket or testi
mony of magistrate, but that the point is not without difficulty, 238. The l'oimér case is a]s.o rei'.erred fI-
The cases in 9th Cowen R. are not in point for two reasons: Ist—There the return of the constable t?.
the summons did not appear 2nd— Because under our statute of 1847, page 56, the return to th :
must be copied and recorded 1o show jurisdiction. - R G

Evans vs. Pierce et. al,, 2 Scam., 468,
. 'I’lu;r.ltlﬂtobtmtncd. jgdgment bﬂ'oll: jllmticc of the peace, by defendant sending a letter to justice author-
I U el el i eld the judgment was void, and he c 1d redee f c
Scam. R., 177, and 14 IIL. R., 877. : e could not redeem.  Affirmed in 4

Jurisdiction of inferior court must be averred and proved.—[1 Scam R.,237.] Blackw. onT. T\, 219.

UNDERWOODS,
Jttorneys for Defendants,
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