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IN THE SUPREME COURT OF ILLINOIS,

APRIL TERM, 1859.

PSSO S ————

DAVID BARNEE & CHRIE. 0. WEBEBEER, PI'ffa in Error,
VPTEUR

BPIER WHITAKER,; Defendant in Error;

gt
FRROR TO ROCE ISLAND.

———r e ———

For Plaintiffs in Error, E. T. WELLS;

For Def't in Error, WILKINSON & PLEASANT
B, C. COOK and BPIER WHITAKER, pro se.

-
FTARCUMENT OF E. T. WELLS.-

_ -

REGISTER BOOK AND JOB PRINTING HOUSE, ROCE ISLAND, ILL.
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IN THE SUPREME COURT OF. ILLINOIS.

- O—

DAVID BARNKS et nl, vs SPIER WHITAKLR.
oo -
ARNGUMENT O B. T. YWIHLIS.

— -t

This was an action of assumpsit brought in the Roeck
Island County Circuit Court, by the defendant in error
against the plaintiffs in error and one William Bailey.

The plaintift’s declaration contained a special count
upon & certain promissory note made by the defendante
below to the plaintiff, March 11th, A. D. 1857, at Daven-
port, Towa, for $2,165 due one hundred and seventeen
days after date, with a penalty of two per cent. per
month after due, if not paid at maturity, payable at
Whitaker & Grant’s office Davenport, Towa.

The defendants at the return term pleaded 1st, “as
to the $165, of the $2,165, and as to the penalty
of two per cent. &c. actio non, because the note declared
upon was made at Davenport, in the State of Iowa, and
payable there with reference to the laws of that State :
that before the execution of the note the legislature of
[owa, had by a certain statute &e., enacted, provided
that the rate of interest for the forbearance of moneys
ghould be $10 on the $100 by the year and no more,
on all contracts muade within that State, and that no
person should by any device,shift or indirection receive
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more than after the rate in that statute allowed,
and setting out the statute in Aaee verba the material por-
tions of which (see pages 8 to 15 of the Record) are as
follows :

Sec. 2. “Parties may agree in writing for the pay-
ment of interest not exceeding ten cents on the hun-
dred by the year.”

Sec. 4. ¢ No persou shall directly or indirectly re.
“ ceive in money goods or things in action any greater
“gum than in this act preseribed.”

Sge. 5. If it shull be uascertained in any suit
“brought on any countrat that a rate of interest hus
“ been contracted for greater than is authorized by this
¢ get either directly or indirectly in money, property or
“ other valuable thing, the same shall work a forfeiture
“of ten per cent. per annuiu upon the amount of
“guch contract to the school fund of the county in which
“ the suit is brought, and the plaintifl’ shall have jndg-
“ ment for the principal sum without without either in-
 terest or costs —————— and in no case when un-
¢t lawful interest is coutracted for shall the plaintift have
“judgment for more than the principal sum, whether
“ the unlawful interest he incorporated with the prinei-
¢ pal or not.”

The plea further shows that before the making of the
note mentioned in the declaration it was corruptly
agreed between Barnes and Whitaker, that Whitaker
should lend Barnes $2000 for one hundred and seven-
teen days, that for the loan of the $2000 for the one
hundred and seventeen days, Barnes should pay $165
and that if the $2,165 should not be paid at the end of
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one hundred and seventeen days Barnes thereafter
should pay interest upon it af, the rate of two per cent.
per month ; that for securing the payment of the 82,165
and the two per cent. per! month interest. Barnes,
Webber and Bailey should execute their note
to Whitaker, in which the 8165 should be incorporated
with the $2000 as principal, and the two per cent. per
month should be named as a penalty, that in part pur-
suance of this corrupt agreement Barnes Webber and
Bailey did execute the note mentioned in the declar-
ation, and that in further pursuance of the sume corrupt
and unlawful agreement, Whitaker did lend Barnes
$2000, that the $165 agreed to be paid for the forbear-
ance of the $2000 for the one bundred and seventeen
days, and the two per cent. agreed to be paid thereafter
exceeded the rate of ten per cent. per annum &c., con-
trary to the form of the statute, and that as to the 165
aund the penalty the note was and is void.

2d. The same plea but going only to the $165.

The plaintiff below demurred generally fo both the
above pleas, and the Court sustained the demurer;
thereupon the defendants below electing to abide by

their pleas, judgment was entered against them and the .

clerk ordered to assess the damages at the full amount
of the penalty, to which the plaintiffs in error then and
there excepted.

The questions raised by the assignment of errors are
two.

1st Did the Court err in sustaining the demurer to
the above pleas.

2nd Did the Court err in instructing the Clerk to as-
sess the damages at the full amount of the penalty.
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And first as to the demurrer. The plea certainly ex-
hibits tacts sufficient to bring the cause of action - de-
clared upon with the provisions of the statute, which
18 pleaded, and it was not contended on the argument
in the Court below, nor by the learned judge who gave
the decision there, nor will it, T apprehend, be centend-
ed here, that the statute itself is not sufficiently set out;
but it was urged and the case of Sherman et al vs Gass-
ett et al was relied upon, that the plea was insufficient,
because the statute pleaded was penal,and therefore
localin its operation, and thatfor this reason the Courts
of this State, could not recognize or enforce it, and up-
on the authority of that case, although his honor, the
judge, expressed doubts as to its correctness, that the
judgment was rendered below,upon the demurrer.

And if it be admitted that that case contains the law,
and that the statute pleaded was under a proper con-
struction penal, in its pature, the judgment below upon
the demurrer was undoubtedly correct, and as to that
point should be sustained,

On the part of the plaintifis. in error, however, we
contend, 1st, That the opinion expressed by the major-
ity of this Courtin Sherman vs. Gassett is, and we say it
with all respect for those learned and honorable judges
who gave and concurred in that opinion, not the law;
and, 2d, That if admitted to. be the law, it has no ap-
plication to the case presented by this record. The case
of Sherman vs. Gassett was a writ of error brought to
reverse the judgment of the Cook County Court upon a
proceeding by sei. fa. instituted there by Gassett & Co.,
to foreclose a mortgage given to secure anote made by
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Sheran et. el, 1o them, deawing ten per ceut, interest
1](.'|' AT,

In the Court below the defendants interposed special
pleas of nsuvy, averring that the nofe was in fact made
in Mussachosetts, and was in vielation of the law of
that State, which permitted hat six per vanto to be -
kens the Court below sustained the demurrer interposed
by the plaintiff to these pleas, and upoun this point this
Court held that the Court below decided correctly upon
three sepurate and distinet grounds, and processes of
reasoning, 1st, That the note being made payable gen.
erally on its face, and nothing appearing to the contrary
by the defendant’s plea, and it being secured by mort-
gage upon lands in this State, must be intended to have
been made with reference to the laws of this
State. 2d, That the Statutes of Massachusetts,
which was pleaded, not declaring the contract void,
but recognizing it as valid, and merely imposing
a forfeiture for the taking of execessive interest,
(which forfeiture they decide to be in the nature of a
pcnalty) ,was penal and thevefore could not be regarded

v enforced in the Courts of this State. 8&d, That as
At“e enforcement and recovery of the forfeiture imposed
by the statute of Massachusetts a peculiar mode was by
that statute pointed out which mode of enforcement was
adapted to and could be pursued only in the courts of
that state, The forfeiture was thus made a part of the
remedy and could only be recovered in the courts of
Massachusetts, T'he Courl sop -

«It might in this case be urged, with great propriety,
that a mortgage on real estate should be governed by
the lex situs, and consequently not to be affected by the

———
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usury laws of the place where it may have heen exeeuted
or where the money is to be paid:” the presumption be-
H ing that the parties have had the laws of the country in
g view where the land was sitnated, and where suit must
he instituted in case of foreclosure. The case of Chap-
man v. Robinson, 6 Paige, 627, was decided on this prin-
ciple. In that case a loan was negotiated in England,
where the creditor lived, to be secured by personal secu-
rity and a mortgage on real estate in New York, where
the borrower resided. Seven per cent interest was re-
served in the mortgage, which was higher than the rate
of interest allowed by law in England, although author-
ized by the laws of New York. Chancellor Walworth,
in delivering his Opinion, suys: “Upon a full examina-
tion of all the cases to be found upon tlie subject, either
in this country orin England, none of which, however,
appear to have decided the precise question which arises '
in this case, I have arrived at the conclusion that the
mortgage executed here, and upon property in this
State, being valid by the lex situs, which nlso is the law
of the domicil of the mortgagor, it is the duty of the
Courtto give full effect to the security, without reference
to the usury laws of England, which neither party in-
tended to violate, by the execution of a mortgate ujon
the lands here.”” The Chancellor, in that Opinion, fur-
ther says: “But if & contract for the loan of money is.
made here, and upon g mortgage of lands in this State, .
which would be valid if the money was payable to the
creditor hers, it cannot be a violation of the Enclish usu-
ry laws, although the money is made pn.yubTe to the
creditor in that country, and at a rate of interest which
E is greater than is allowed in England.” This question
was fully and ably examined by Judge Martin, in the
case of Depeau v. Humphreys, in .the Supreme Court of
Lonisiana, (20 Martin, 1,) and that the court came to
the conclusion, in which the Chancellor says he fully
concurs, *that in a note given at New Orleans, upon a

R R R R R RIS



loan of money made there, the creditor might stipulate
for the highest legal rate of conventional interest allow- |
ed by the laws of Lonisiana, although the rate ofjinter-
est thus ngreed to be paid was higher than that which I
could he taken upon a loan by the laws of the State i
where such note was made payable.” The Chancellor i
continues; “Here the verbal contract for a loan upon
the security of a mortgage on lands in this State, was
wholly inoperative, until the mortgage and other writ-
ten security were exceuted in this State, and.which
agreement was consummated by the deposit of money
.(in England,) to the order of the borrower. It was a
contract partly made in this State and partly in England.
And being actually made in reference to our laws, and
to the rate of interest allowed here, it must be governed: . .
by them in the construction and effect of, the contract !
as to its validity. An appeal to the Courts of this SBtate i
awas also contemplated by the parties if necessary to en-
force a performance of the written agreement for the '
re-puyment of the loan. although from the residence of l
the morteagee in lngland, it mi%ht be necessary.to send
the money there to make a legal tender of; the debt.”
In the case of Robinson v. Bland, 2 Burr. 386, which

iz a leading case on the subject of the {ez loct, Lord !
Mansfield holds the following emphatic langnage: “In *
every disposition or contract, where the subject matter i
relates locally to England, the law of England must
govern, and must have been intended to govern. ' Thus
a conveyance or will of land, » mortgage, a contract
concerning stocks, must be all sued upon in England,
and the local nature of the thing reqnires them to be
carried into execution according to the law here.”

Here, theu,as it would seem to us,the Courthad settled
the whole question as to the demurrer; they decide that
the notes were payable, not with reference to the laws
of Mnssachusetts, but the laws of this State, and all
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questions therefore as to what would have been the pro-
per construction of the statutes of Massachusetts which
was pleaded, or of the contract, if it had been
mide under that statnte were no longer before the
Court.

Lt is frue, that ag the Court say. they “did not eonsid-
er it necessary to place the decision upon this point.”
to wit: the point which they had just decided, that the
contract was to be construed with reference to the laws

of Tllinois; but having decided that point, the othes

points which they afterwards proceed to argue and de-
termine-—to-wit - that the law pleaded was penal, and
therefore conld not be enforced, and that the forfeiture
provided for was a part of the remedy, and the statate
could only be enforced in the Courts of Massachusetts
—swere no longer in the case for determination, and all
that part of the opinion of the majority of the Court.
thevefore, as to these two points last mentioned, was e2-
tra judscmf andnnot to be regarded.

If, as the 'majority of the J‘Ildgeﬂ had most certainly

made up their minds, and most unequivocally decide,

the contract was governed by the laws of this State;
what then had the laws of Massachusetts to do with it?
and what right had the Court, or what necessity or pro-
priety was there in any construction of the statute of
Massachusetts against usury—or of the contract upon
the supposition that it was to be governed by it.

The Conrt might with the same propriety have pro-
ceeded to discuss the statutes of -New York against
usury ; they had just as much relation to the contract,
as nnder their previous decision, the statutes of Massa-
chusetts.

-

—
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But the Court proceed to decide.

2d. That the demurrer was properly sustained, be-
cause the statute of Massachusetts which was pleaded
was penal and therefore could not be enforced in the
Courts of this State. And here we take direct qssue
with those honorable judges who thus express their

opinions; 4nd we feel the more assurance, in attacking” =~ -

this decision for the reasons that as above argued it is
as to this point of it.eztra; that the doctrine thre ad.
vanced is contrary to natural reason, and is gupportd by

no direct authority precedent to it,and none at all subse- i
quent, so far as by a tolerably thorough ‘investigation =~
we have been able to descels’; and that upon this point, " -

the Court were divided, his Honor, Judge Koerner, de-
livering & strong dissenting opinion, with whom con-
curred Judges Caton and Thomas.

We by no means deny the general principal of the
Jaw upon which the Court in the majority-opinion base
their judgment, that penal and criminal statutes are
local in 4 their operation, and that the criminal juris-
prudence of oue country can not be enforced in another;
but we insist that neither in that case nor in the case
now before the Court has that principle any application.

The reason of the rule is that the Criminal laws of
every Stale are for the punishment of offences against
the body politic of that purticular Btate: and by the
act of connecting himself with the State or community,
or continuing the counection in which the accident of
birth may may have placed him, every individual
gives his assent to those laws and tacitly stipulates to
submit himself to the sanetion imposed for their breach
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when convicted thereof by his fellows of the particular
State or community in the manner which the laws of
that State or community have appointed ; but by no
others and in no other way. This arrangement being
adopted by common consent supersedes, and in fact
takes away,the right which every individual has by the
law of nature,to execute vengeance upon offenders
against the peace or safety of his own community.
Vattel ==19. B. 1, «, /5,

But noindividual assumes any duties or obligations to-
wards any community save the one to which he may
have attached, himself nor has any member of such
other community, nor has such . other community itselt
in its aggregate capacity, any jurisdiction over the par-
ticular individual in question except for offences done
against themselves,

Tt is therefore against the law of nature and the |aw
of nationsthat one State should assume to punish a
citizen of another State,for offences against the laws
of that other State, Vattel lil. I. c. 19, see. 232,

And this is the fullest extent to which this principle
is adopted, that the courts of one State eannot execute
the criminal laws of another Stute, (Houghton ys.
Page, 2 N, . Rep:, p 42.)

The court admit. in Sherman vs, Gassett, that had
the contract declared upoun,been avoided by the statute
of the State where made. transportation could not val-
idate it : it would still be void wherever sned upon—
and that this is the law see Houghton vs. Puge, ubi su-
pra, and McAllister vs, Smith, 17 Ills. Rep.

Will it be seriously contended that a statute declar
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ing the whole principal forteit for usury is not penal,

while oue declaring only the interest,(as in the case
y  uow hefore the court),or the interest and a portion of
| the principal, as in the case of the statute pleaded in
Sherman vs. G‘rassets})fm feit for usury, is penal ? -

The first has for its object the suppression of usury:
and the objectzof both the others are the same; they
differ ouly in the quantum of the forfeiture imposed,
and there is no single reason which can be given for :
construing one to be penal,which does not apply equal- I
] ly, and indecd with greater force to the others,

In Houghton vs. Page, above cited, and this is the
earliest case so far as we have been able to discover, in |
which this question arose, an action was brought upon i

v 4 note made in Massachusetts, drawing more than six
per cent. interest, and which by the law of that State
as it then was, was Wholly void. This statute of Mas-
sachusetts was pleaded, and the Court upon demurrer
sustained the plea, and in a very learned opinion decid-
ed expressly that the statute of Massachusetts was pe-
nal, but that, as applicable o contracts, all the laws of the
place where the contract iz made, whether penal or not, have

- equal force, citing 1 W BI. 236, 2 Burr, 1094, 2 D. &

E. 52, 1 Eq. Ca. ab. 209, 2 I R, 858 and 506, and see

Dewolf vs. Sohnson et al, 10 Wheaton R.

The court say, “As applicable to the remedy, no foreign
\ law, whether penal or not, ig enforced. * * The extent
of the exception seems to be only this, that as penal
statutes are u part of the criminal Jjurisprudence of &
country, their operation, breach and punishment are all
loeal, (Vattel, lil 1.) Hence when broken, whether at
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home or abroad, no suit can be instituted abroad to
enforce this penalty.

« But contracts of the kind now iu suit are personal,
and the breach of the law can be punished abroad as
well ag at home, and if their considerations are void by
the law of the country where executed, we see no rea-
son to take this contract out of the action and effect
of the general rule of the lez loct, and by a transporta-
fion over the boundaries of the State, metamorphose
ap agreement null and void, into an agreement pure
and actionable.

¢« We do not apprehend it to fall within the exception
that the penal statutes of one Btate cannot be enforced
in another State, (3 D & B 733, 5 Eesp. Ca. 173 n, 2
John, Ca. 863, 14 J R 340."

If then the statute of Massachusetts, which was
pleaded in Sherman vs, Gassett, be penal, so also, and
most highly penal, was the statute of the same State,
pleaded in Houghton vs. Page: the last was enforced
by the courts of New Hampshire, and those Judges of
this Court who concurred in the majority opinion in
Sherman vs. Gassett, admitted that had the statute
pleaded there declared the whole principal forfeit. they
must have enforced it. Can any reason be assigued
why one penal law should be enforced extra territorial-
ly and another not?  The one operates upon the con-
tract, so does the other; the one is intended to prevent
usury as opposed to the poliey of the particular State
by which it is adopted, and so0 is the other; in every
particular except as to the quantum of the forfeitare, as

before said, they are precisely similar.

R T T e e R P T ——_—

.

R e



B i 3

e

Ly

"‘.
3
i
.
--1

1

e

But we coutend that in no proper sense are, either the
statute of Massachusetts which was pleaded in Sherman
vs, Gassett, or the statute of Towa Whlcl}lwaa_pleaded in
this case, penal ; they are no part of the criminal cade
of their respective States; they do not subject the usurer
to indictment, nor to an action by an informer, qui tam ;
the penalty, if penalty there be, isstrictly personal to the
usuree, and can be sued for or laken ﬁ,dvcynta,ge o_f
only by him,

The statute simply operates wpon the contraet, and
gives the usuree the vight, if he see fitto exercise it, of
avoiding the contract pro tanto: and all dicta going up-
on the supposition that the statntes of usury in any State
malke the contraet void, are wide of the mark for so far
as we have been able to discover, no statute of usury
that ever was enacted assumes to anything more than
to make the contract voidable by the wusuree, (see Fer-
guson vs. Sutphens, 3 Gilm. 547.) This is a right which

as it is a part of the contract, follows it everywhere.
In Gray vs. Bennett, 8 \{etcf 529, the Court of Mas-

sachusetts had, long before the decision in Sherman vs.
(Gassett, construed this very statute, which in that case
the majority of the judges of this court held to be pe-
nal, not to be penal but remedial in its nature

That was a Bill in Chancery, brought by the assign-
ge of a certificated bankrupt. to recover the triple pen-
alty forusury received of the bankrupt previous to the
u.sﬁsignment ; und it was argued by counsel for the de-
fendant in error, that the statute was penal, and that the
right to recover the penalty was personal and did not
pass by the assignment in bankruptey; and that this
position is correct see 12 Wend 297.

s o
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The cause was very learnedly argued, Houn. B. R.
Curtiss being of counsel with the plaintiff in error, and
the Court say upon-this point: “Tnstead of a forfeiture
of the whole debt and subjecting the offender to crimi-
nal prosecution and an action qui tam, the offence is
now merged into & private offense against the individu.
al, and the party’s remedy is by an action of debtor by
bill in chancery. * * The present law while it is
penal to some extent in its consequences, may be said
to be adopted into the family of remedial statutes, and
although a brother of the half-blood, is entitled to
ghare of its inheritance, or in other words has the like
privilege of a liberal construction,” (citing Stanly vs.
Wharton, 9 Price, Reed vs. Inh., Northfield 18 Pick,
Brandon vs. Pate, 2 H. Bl Brandon vs. Sunds 2 Ves.
Jr.)

This decision as it wounld seem to us, is not only sup-
ported by authorities bt is cousistent with reason, and
the broadest principle of joatice.

Every statute regulating interest is framed doubtless
with the same double object in view, to-wit: the pun-
ishment of the usuarer, and the protection of his vietim.

In reference to the first end to be attained, they may
all perhaps be said to be in some sense penal, but as to
the second, we can conceive of no class of statutes
which may with more propriety be termed remedial:
and as operating upon the contract, these statutes can
in no sense be called penal: penal statutes operate up-

Y A Yale. .U 145, OD PETSONS, NOt npn_:_':_t_-p_n_t_x_'uc_taf Particularly is this true
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highest lawful rate of interest, and declares that if in
any uction upon any contract.it shall be ascertained that

u greater sum has been reserved or taken than after the
rate in that statute provided, the defendant shall forfeit

ten per cent per annum on ‘he amount of the contract

to the school fund of the county in which the action is

brought, and the plaintiff shall recover his full prinei-

pul swithout interest or costs.
The statute if penal then at all, was penal only as to

the defendant, the usuree: it is not by its language

_ made penal : it is not declared that the usurer shall for-

feit anything, or that he shall pay any penalty, and we
insist that the statute if penal at all ought to be con-
strued strictly, and held penal as tothose provisions only
which by the words used uppear to have been intended
by the legislature as penal.

It may perhaps be raid that the statute indirectly im-
posesn penalty npon the usurer, to the amount of the
ten per cent interest; making him pay it through the
usuree: But we say no; the statute operates upon the
contract, and declares its legal effect, and a contract to
pay money with more than ten per cent interest, is, un-
der that statute, a contract to pay the principal without
interest, and the usurer does not forfeit the interest, be-
cause under thatlaw from the moment of making the
contract he never hud any right to it.

It was contended on the argument of this cause be-
low, that the court ought not to regard this law, because
it could not be enforced as a whole—because the court
could not give judgment for the penalty in tavor of the
State of Towa, to the use of the school fund of Rock
Tsland County.
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But why not? There is nothing in the statute to re-
strict the provision to the courts, or the counties of
Towa; as a matter of fact the school system of this
State is organized similarly to that of Iowa: there be-
ing a specific fund appropriated to the schools of each
county; and such perhaps is the system in every State
in the Union; and this fact may, withont any great
stretch of imagination, be presumed to have been with-
in the knowledge of the legislators of the sovereign
State of Towa, und the State of Towa may as well be
trustee for the school fund of any county of this State,
as the State of Illinois itself, “orany private individual.

But there is no authority in thelaw for this idea, that
the statute, because portions of it cannot be enforced.
ought to be entirely disregarded. It might with as
much reason be cantended that no man should or might
lawfully be punished for any epecific offense, unless also
the whole eriminal code might be enforced against him;
that no court or judge ought to imprison a man for lar-
ceny unless he could also hang him for murder, slit his
nose and give him the bastinado.

So far as the law of Towa. which was the lex loci of
this transaction, operates upon the contract that law

X, .
Lurltf] V¥ Leav.it, srymust govern, the world over: and this statutedoes ope-

(/ Soristl. CA Qffocals ) on, rate,not upon the usurer, but upon the contract which

he has thus corruptly entered into, making ita contract

Sarys Couft Laws 529 10 PRY DO interest, and void pra tanto.

The case of Richards vs. Marshman, 2 G. Greene's
Towa Reports, page 217, is in point to this.

That was an action of assumpsit upon certain prom-
issory notes, drawing interest ns the evidence showed,
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at thirty three per cent. per annum; pleas of usury

were interposed. - The then statuteof. lowa, was, as>
may be gathered from the decision; very similantoithe;:
statute pleaded in this case, except that: the rate, of in-i;

terest allowed was twenty per cent. per annum;and ithe
penalty for usury twenty-five per cénti; and it was con:
tended that the statute prohibiting the usury, 'made us-

urous contracts void:in oo, Butithe!Court say, fave ve-|

gard it as the clear intention of'the law to leave dll sudh
contracts in foll force, between the partiesiezcept the wus.!
urious portion. ¥ % % %, * |'We are of the opinion
therefore, /that ‘the Court below emed  in déciding
that the entire contract was void, merely becatse ‘ong
portion of it was forbidden by law :"although thist por-
tion is obwviously devisible and mnder .our statute has no:
impairing effect npon the rest.”  Here, then, the rcon-
tract being decided fto 'be in force, except as to the usu-
rious portion,'! the undvoldable inference, from the ress-
ing of the Court, is, that as fo ‘the usunious portion :the
contract is void,and nat in foree : the defendant's pleas
then, correctly averred that;as to the $165 and the pen-
nltg &e., themote was and is void.” | i

f the Courts of this State will, as they ,do, and as
the Courts ofall other States do, where the question has

arizen, regard and enforce foreign statptes against usury ..
where they declare the contract void #n toto or rather (see

Ferguson vs Butphen ubisupra)recognizethe right of the
usuree, to avoid the coutract.though made in o foraign
State,in toto, where the laws of that State give him that
right; upon what principle of law or justice can this
law be disregarded, which gives the nsuree us a part of
his contract, the right to avoid it pro tanto ?
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The dictum of the majority therefore, .in Sherman vs.
Gassett, is as'we think we have shown, without founda-
tion inreason; neither isit supported by a single author-
ity. The case of Gale vs. Eastman 7 Metealf, upon
which alone they rely, goes nupon an entirely different
ground to wit: that the forfeiture provided for by the
statute of New Hampshire wus required to be enforced
by a particular mode ot proceeding which wasinapplic-
able and could not be pursued by the Courts of Massa-
chusetts, and the remedy being thus made a substantial
and mnecessary part of the forfeiture, it could only be
enforced in the Courts of New Hampshire; and to this
effect astutely argue the dissenting judges. -

But the statute of: Towa so far from connecting the
rights of the' usuree in respect to the contraet with any
peculiar local form of remedy,only provides that ** If it
shall be ascertained in any action brought upon any con-
tract, that a rate of interest has been contracted for
greater than is authorized by this act, * * * the
same shall work a forfeiture of ten per cent. per annum

ge., * * * and the plaintift shall have judgment.

for the principal sum,without interest or costs * * **

It malkes the usuree, it 18 true, a competent witness,
but it does not like the statute of New Hampshire, re-
qure his oath ; it does not prohibit him from establish-
ing the fact of usury by any other competent testimony.

The statute may be fairly construed to read * that if
in any action upon any contract made in the State of
Towa, whether brought in the Courts of lowa, or ofany
other State, it shall be ascertained, accordiug to the pe-
caliar mode of trial adopted by the laws of the State in
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which the action may be brought,that more than-thein-
terest allowed by, the laws of Towa, has been taken: or.
reserved ; the plaintiff shall be entitled to recoverbut:
the principal " Tt doesnot assume to dictate tothe-
Courts'of foreign States, but simply settles the' rights
of the parties to contracts made in that State: and the!
Comity of States requires, that this law operating ‘as it
does upon the contract, should be regarded and en-
forced in the Courts of every other Christian nation.

Aud this comity exists between all civilized States,
and is binding upon all Courts until the legislative
power shall have orduained otherwise. Story’s Confl.
Laws,Sec 25; Bank of Augusta vs Earle 13 : Petera 519.

If we are corect in these pnsitions the first point rais-
ed by the assignment of errors is well taken and the
Judgmeut below should, for this error be reversed;and
as the Record does not show what the Judgment
of the Court should have been had this exror not inter-
vened, the cause should be remanded,

Howell vs Bassett, 8 Gilman, 434 ;
Jackson vs Haskell, 2 Scammon 565.
(Leyl vs Stapp, 8 Scammon, 95 ;
Mager vs Hutchinson, 2 Gilman, 266 ;

As to the second error complained of, the point
is too plain,and the authorities too uniform to require or
admit of an argument.

2nd, Parsons on cout’s, Sec ed, p436, note F;
Meud v Wheeler, 18, N. H., 361;

Seasions vs Richmeond, 1, R. L., 298;
Richards ve Marshman, 2, G Greene's Ia. 2173
Gower vs Holt, 8d, Penn Clarke, 244.
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SUPREME COURT OF ILLINOILS,
Third Division—April Term, 1859

vs.

Davip Banryes el al
Sprer WHITTAKER.

DEFENDANT'S BRIET.

The demurrer to the 2d and 3d pleas of plaintift below, were properly

sustained.
1st. Because the said pleas do not

besween the parties to the contract, t
ther or not the contract was in fact usurious,

sufficiently set forth the transaction
o enable the court to determine whe-
under the laws of Towa.

3 Scammon, 333.
oid by

92d. Because said pleas themselves show the contract was not ¥

the Statute of Iowa therein pleaded. y
4 Gilman, 5213 T Metcalf 14.

Said statute being penal, must be construed strictly and literally, and

cannot be extended by construction.
1 Duteh. (N. J.) 252; 2 N. J. 628.

90 Ohio, T; 1 Hemp. 469, 481, and 487.

3. The courts of one State will not enforce the usury laws of another,

e the contract is not declared void.
7 Metealf 14; 4 Gilman 521; 8 Johns 2673

14 Johns 887 ; 1 H. Black 135 Cowper 343.

th after maturity, would not
¢ rolieved himself from its

wher

4th. The penalty of two per cent per mon
be usury anywhere. The party could hav

payment by complying with his contract.
18 TIL. 577 ; 8 Mass, 9573 8 Blackford 140 Bac. Aby. Usury C.

GLOVER, COOK & CAMPBELL,
Attorneys for Defendants.

T



I

s

it By 1. s




sy Sl et Y - B e Tl e Co SR S
oo i%) s . y o Pl b =

g 3

H

Bto 15,

a0 & 2

SOPL e SIS F LIRS 25 e

STATE OF ILLINOIS.
I the Supreme Gourt, pril Term, 1859,

—_——————

DAVID BARNES and CHRISTOPHER ¢, WEBBER, Plaintifs in Error,

versus

SPIER WHITAKER, Defendant in Errer.

= e

ERROR TO ROCK ISLLAND.

PP

For Plaintifts in Error, E. T. WELLs.
For Defendants in Error, WiLkIxsox & PLEASANTS, and Spier WHIT-
AKER, pro se.

—_—— e O— - =

ABSTRACT OF THE RECORD.

% ze of Record.

May 21st, A. D. 1858: The defendant in error sued out of the
office of the Clerk of Rock Island Cireuit Court his writ of summons
in assumpsit, against the plaintifis in ervor and one William Bailey,
returnable to the June Term, A. D. 1858; damages, 23,000.

5,6 &7. May21,1858: Defendant in error filed Lis declaration in assump-

sit, against plaintiffs in error, containing a special count npon 2
promissory note, made at Davenport, Towa, by plaintitfs in error and
said Bailey to defendant in error, dated March 11th, A. D. 1857, for
82165 00, payable one hundred and seventeen days after date, at
Davenport, Iowa, with a penalty of two per cent. per month after
due, if not paid, and also the common counts.

June 8th, 1858: The plaintiffs in error entered their appearance,
and plead to the declaration.

1. The General Issue,

2. As to the §165, nnd as to the pennliy in note mentioned: that the note men-
tioned in the declaration was made at Duvenport, in the State of Towa, and was made
payable there, with reference to the lnws of that State, setting np in Aace verbe the
statute of Towa regulating interest; averring that, in compliance with its tevms, said
statute was published, &c., and became of force; that before the muking of the note
in the declarntion, Whitaker agreed to lend Barnes $2000 for one hundred and seven-
teen days—that for the loan.of the $2000 for the time aforesnid, Barnes agreed to pay
£165, and two per cent. per month on the $2165, after due; and that it was further
agreed, thut Barnes, Webber and Bailey should execute their nate for $2165, with
two per cent. per month after due, ns a penalty. That in pursuance of the above cor-
rupt agreement, defendonts in ervor and said Bailey did execute the note declared
upon, sud that Whitaker did lend Barnes the $2000; that as to the $105, nnd the
penalty, the note was und is void.

15 to 19, 8. Same as 2d, but goes only to the $165 00

1. 4. Set-off: Fifth:payment,

n—————— PR P T
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Page of Rocord.

25 June 14, 1858: The defendant in error filed his general demur-
rer to the 2d and 3d pleas, and joined issue as to the 1st, 4th and 5th.

26 June 15th, 1858: Demurrer to 2d and 3d pleas sustained by the
Court. Plaintifls in error withdrew 1st, 4th and 5th pleus, and judg-
ment is entered for defendant in error by default; the clerk being
ordered to assess the damages, reports the same at $2252 44, which
is approved by the Court, and final judgment entered.

28 June 15th, 1858 : Plaintifts in error tender their bill of exceptions

to the assessment; signed and sealed by the Judge.

The errors assigned are:

1st. That the Court erred in sustaining the demurrer to the 2d and
3d pleas.

2d. That the Court erred in approving the assessment.
3d. That the Court exved in rendering judgment tor the plaintitt,

4th. That the Court erred in not rendering judgment for the de-
fendant.
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I_N THE SUPREME COURT OF ILLINOIS,

APRIT, THRM, 18509.

— e —

DAVID BARNES & COHRIS. 0. WEBBER, Pl'Ms in Error,
versis
Hrrox,

SPIER WHITAHER, Dofendant in

ERROR TO ROCEK ISLAND.

For Plaintiffs in Error, E. T. WELLS; .

For Def’t in Error, WILEINSON & PLEASANT
B. C. COOK and SPIER WHITAKER, pro se.

- oo

*~ ARGQUMENT OF E. T. WELLS.

=t
3 REGISTER BOOK ANMD JOB PRINTING HOUSE, HOCK ISLAND, ILL.
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IN THE SUPREME COURT OF ILLINOIS.

——aO—

DAVID BARNES ct al, vi. SPIEE WHITAKER.
e
ARG TUMENT OF 2. T. WIInLLS.

This was an action of assumpsit brought in the Rock
Island County Cireuit Court, by the defendant in error
against the plaintiffs in error and one William Bailey.

The plaintift’s declaration contained a special count
upon a certain promissory note made by the defendants
below to the plaintiff, March 11th, A. D. 1857, at Daven-
port, Iowa, for $2,165 due one hundred and seventeen
days after date, with a penalty of two per cent. per
month after due, if not paid at maturity, payable at
Whitaker & Grant's office Davenport, Iowa.

The defendants at the return term pleaded 1st, “as
to the $165, of the $2,165, and us to the penalty
of two per cent. &e. actio non, because the note declared
upon was made at Davenport, in the State of Iowa, and
payable there with reference to the laws of that State ;
that before the execution of the note the legislature of
Iowa, had by a certain statute &c., enacted, provided
that the rate of interest for the forbearunce of moneys
should be §10 on the $100 by the year and no more,
on all contracts made within that State, and that no
person should by any device,shift or indirection receive

31
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more than after the rate in that statute allowed,
and setting out the statute in kaee verba the material por-
tions of which (see pages 8 to 15 of the Record) are as
follows :

Skc. 2; ¢ Parties may agree in writing for the pay-
ment of interest not exceeding ten cents on the hun-
dred by the year.”

Sec. 4. * No persou shall directly or indirectly re.
“ceive in money goods or things in action any greater
“sum than in this act preseribed.”

Sgc. 5. “If it shall be uscertained in any suit
‘“ brought on any contrat thut a rate of interest has
“ been contracted for greater than is authorized by this
*“ act either directly or indizectly in money, property or
“ other valuable thing, the same shall work a forfeiture
“of ten per cent. per annuw upon the amouut of
“such contract to the school fund of the county in which
““the suit is brought, und the plaintiff shall huve jndg-
“ment for the principal sum without without either in-
“ terest or costs und in no case when un-
*“lawful interest is coutracted for shall the plaintift have
*judgment for more than the principal sum, whether
“the unlawful interest he incorporated with the princi-
* pal or not,”

The plea further shows that before thie making of the
note mentioned in the declaration it was corruptly
agreed between Barnes and Whitaker, that Whitaker
should lend Barnes $2000 for one hundred and seven-
teen days, that for the loan of the $2000 for the one
hundred and seventeen days, Barnes should pay $165
and that if the $2,165 should not be paid at the end of

= S _s.m!!s:;m‘-ﬁé'&hfﬂ”‘. R

P ——

T Al i o e omiy




= el Dedl

3

one hundred’ and seventeen days Barnes thercafter
should pay interest upon it at the rate of two per cent.
per month ; that for securing the payment of the $2,165
and the two per cent. per! month interest. Barnes,
Webber and Bailey should execute their note
to Whitaker, in which the $165 should be incorporated
with the $2000 as principal, and the two per cent. per
month should be named as a penalty, that in part pur-
suunce of this corrupt agreement Barnes Webber and
Bailey did execute the note mentioned in the declar-
ation, and that in further pursnance of the same corrupt
and unlawful ugreement, Whitaker did lend Barnes
$2000, that the §165 agreed to be paid for the forbear-
ance of the $2000 for the one hundred and seventeen
days, and the two per cent. agreed to be paid thereafter
exceeded the rate of ten per cent. per annum &e., con-
trary to the form of the statute, and that as to the $165
and the penalty the note was and is void.

2d. The same plea but going only to the $165,

The plaintiff below demurred generally to both the
above pleas, and the Court sustained the demurer;
thereupon the defendants below electing to abide by
their pleas, judgment was entered against them and the
clerk ordered to assess the damages at the tull amount
of the penalty, to which the plaintifts in error then and

there excepted.
The questions raised by the assignment of errors arve

two.

1st Did the Court err in sustaining the demurer to
the above pleas.

2nd Did the Court err in instructing the Clerk to as-
sess the damages at the full amount of the penalty.
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. And first as to the demurrer. The plea certainly ex-
hibits tacts sufficient to bring the cause of action de-
clared upon with the provisions of the statute, which
is pleaded, and it was not contended on the argument
in the Court below, nor by the learned judge who gave
the decision there, nor will it, I apprehend, be centend-
ed here, that the statute itself is not sufficiently set out;
but it was urged and the case of Sherman et al vs Gass-
ott et al’was relied upon, that the plea was insufficient,
because the statute pleaded was penal and therefore
local in its operation, and that for this reason the Courts
of this State, could not recognize or enforce it, and up-
on the authority of that case, although his honor, the
judge, expressed doubts as to its corregtness, that the
judgment was rendered below upon the demurrer.

And if it be admitted that that case contains the law,
and that the statute pleaded was under a proper con-
struction penal, in its pature, the judgment below upon
the demurrer was undoubtedly correct, and as to that
point should be sustained.

On the part of the plaintiffs in error, however, we
contend, 1st, That the opinion expressed by the major-
ity of this Court in Sherman vs. Gassett is, and we say it
with all respect for those learned and honorable judges
who gave and concurred in that opinion, not the law:
and, 2d, That if admitted to be the law, it has no ap-
plication to the case presenied by this record. The case
of Sherman vs. Gassett was a writ of error brought to
reverse the judgment of the Cook County Court upon a
proceeding by sci. fa. instituted there by Gassett & Co.,
to foreclose a mortgage given to secure & note made by

A

e e~

e

i T T AR T TR

.

Vel

R —

e e “MM



-

Sherman e, al. to them, drawing ten per cent. interest
per annum.

Tn the Court below the defendants interposed special
pleus of usury, averring that the note was in fact made
in Massachusetts, and was in violation of the law of
that State, which permitted but six per cent. to be ta-
: ken: the Court below sustained the demurrer interposed
N by the plaintiff to these pleas, and upon this point this
% Court held that the Court below decided correctly upon
three separate and distinct grounds, and 'p'rb"cesses of
reasoning, 1st, That the note being made payable gen.
erally on its face, and nothing appearing to the contrary
by the defendant’s plea, and it being secured by mort-
gage upon landsin this State, must be intended to have
= been made with veference to the laws of this
= State. 2d, That the Statutes of Massachusetts,
which was pleaded, not declaring the contract void,
but recognizing it as valid and merely imposing
a forfeiture for the taking of excessive interest,
which forfeiture they decide to be in the nature of a
penalty, was penal and therefore could not be regarded
or enforeed in the Courts of this State. 3d, That as
the enforcement and recovery of the forfeiture imposed
by the statute of Massachusetts a peculiar mode was by
that statute pointed out which mode of enforcement was
adapted to and could be pursued only in the courts of
that state. The forfeiture was thus made a part of the
remedy and could only be recovered in the courts of
Massachusetts, ~ The Coasd oy~

“It might iu this case be urged, with great propriety,
that a mortgage on real estate ghould be governed by
the lex situs, and consequently not to be affected by the
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usury laws of the place where it may have been executed
or where the money is to be paid; the presumption be-
ing that the parties have had the laws of the country in
view where the land was sitnated, and where suit must
he instituted in case of foreclosure. The case of Qhap-
man v. Robinson, 6 Paige, 627, was decided on this prin-
ciple. In that case a %’oau was negotiated in England,
where the creditor lived, to be secured by personal secu-
rity and a mortgage on real estate in New York, where
the borrower resig%ed. Seven per cent interest was re-
served in-the mortgage, which was higher than the rate
of interest allowed by law in England, although author-
ized by the laws of New York. Chancellor Walworth,
in-delivering his Opinion, says: “Upon a full examina-
tion of all the cases to be found upon the subject, either ;
in this country orin England, none of which, however, |
appear to have decided the precise question which arises
in this case, I have arrived at the coneclusion that the s
mortgage executed here, und upon property in this :
State, being valid by the lez situs, whick also is the luw

of the domicil of the mortgagor, it is the duty of the

Court to give full effect to the security, without reference

to the usury laws of England, which neither party in- b
tended to violate, by the execution of a niortgate upon -
the lands here.” The Chancellor, in that Opinion, fur-
ther says: “But if a contract for the loan of money is
made here, and upon a mortgage of lands in this State,
which would be valid if the money was payable to the
creditor here, it cannot be a violation of the Enelish usn-
ry laws, although the money iz made payable to the
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| creditor in that country, and at a rate of interest which

is greater than is allowed in England.” This question
. was fully and ably examined by Judge Martin, in the
case of Depeaw v. Humphreys, in the gupreme Court of

Louisiana, (20 Martin, 1,) and that the court came to
the conclusion, in which the Chancellor says he fully
coneurs, ‘‘that in a note given at New Orleans, upon a
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loan of money made there, the creditor might stipulate
for the highest legal rate of conventional interest allow-
ed by the laws of Louisiana, although the rate of inter-
st thus agreed to be paid was higher than that avhich,
could be taken npon a loan by the laws of the State
where such note was made payable,” The Chancellor
continues: “Here the verbal contract for a loan upon
the security of a mortgage on lands in this State, was
wholly inoperative, until the mortgage and other writ-

ten security were exceuted in this, State, and. which,

agreement was consummated by the deposit-of :money
(in England,) to the order of the borrower. Tt wasg g

contract partly made in this State and partly in England. '

And being actually made in reference to our laws,' and’

to the rate of interest allowed here, it must be governed '

by them in the construction and effect of the contract,
as to its validity. An appeal to the Courts of  this State
was also contemplated by the parties if necessary to en-
force a performance of the written agreement for the
re-puyment of the loan, although from the residence of
the mortgagee in [ingland. it might be necessary to send
the money there to make a ]egfﬁ tender of the debt.”
In the case of RHobinson v. Bland, 2 Burr. 386, which

is a leading case on the subject of the lez loe7, Lord
Mansfield holds the following emphatic language: “In
every disposition or contract, where the subject matter,
relates locally to England, the law of England must
govern, and must have been intended to govern. Thus
a conveyance or will of land, a mortgage, a contract
concerning stocks, must be all sued upen in England,
and the local nature of the thing requires them to be
earried into execution according to the law hers.”.

Here, then,as it would seem 1o us,the Court had settled
the whole question as to the demurrer; they decide that
the notes were payable, not with reference to the laws
of Massachusetts, but the laws of this State, and all
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questions therefore as to what would have beeu the pro-
per construction of the statutes of Massachusetts which
was pleaded, or of the 'contract, if it had been
made under ‘that statute were no longer before the
Court.

It is true, that as the Court say, they “did not consid-
er it necessary to place the decision npon this point.”
to wit: the point which they had just decided, that the
contraet was to be construed with reference to the laws
of Tllinois; but having decided tbat point, the othes
points which they afterwards proceed to argue and de-
termine—to-wit that the law pleaded was penal and
therefore could not be enforced, and that the forfeiture
provided for was a part of the remedy, and the statute
could only be enforced in the Courts of Massachusetts
—wwere no longer in the case for determination, and all
that part of the opinion of the majority of the Court,
therefore, as to these fwo points last mentioned, was ez-
tra judicial, and not to be regarded,

If, as the majority of the Judgta had most certainly
made up their minds, and most unequivocally decide.
the contract was governed by the laws of this State:
what then had the laws of Massachusetts to do with it?
and what right had the Court, or what necessity or pro-
priety was there in any construction of the statute of
Massachusetts against usury—or of the contract upon
the supposition that it was to be governed by it.

The Court might with the same propriety have pro-
ceeded to ‘discuss the statutes of New York against
usury ; they had just as much relation to the contract,
as under their previous decision, the statutes of Massa-
chugetts.
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But the Court proceed to decide.

9d. That the demurrer was properly sustained, be-
cause the statute of Massachusetts which was pleaded
was penal and therefore could not be enforced in-the
Courts of this State. And here we take direct: issue
with those honorable judges who thus express their
opinions; and we feel the more assurance, in attacking
this decision for the reasons that as above argued it is
as to this point of it extra; that the doctrine thre ad.
vanced is contrary to natural reason, and issupportd by
no direct authority precedent to it and none at gll subse-
quent, so far as by a tolerably thorough investigation

we have been able to descevar; and that upon this point

the Court were divided, his Honor, Judge Koerner; de-
livering a strong dissenting opinion, with whom .con-
curred Judges Caton and Thomas.

We by no means deny the general principal of the
law upon which the Court in the majority opinion base
their judgment, that penal and criminal statutes are
local in in their operation, and that the criminal juris-
prudence of oue country can not be enforced in another;
but we insist that neither in that case nor in the case
now before the Court has that principle any application.

The reason of the rule is that the Criminal laws of
every State are for the punishment of offences against
the body politic of that particular State: and by the
act of connecting himself with the State or community,
or eontinuing the connection in which the accident of
birth may may have placed him, every individual
gives his assent to those laws and tacitly stipulates to
gubmit himself fo the sanetion imposed for their breach
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ing the whole principal forfeit for usury is uot penal,
while one declaring only the interest (as in the case
now hefore the court)' or the interest and a portion:-of
the principal,(as in the case of the statute pleaded in
Sherman vs. Gaaset‘t)?tbrtbit for usury, is penal ?

The first has for its object the suppression of usury:
and the objectsof both the others are the same; they
differ only in the quantum .of the forfeiture imposed,
and there is no single reason which can be given for
construing one to be penal which does not apply equal-
ly, and indecd with greater force to the others.

Iu Houghton vs. Page, above cited, and this is the
earliest cuse so far as we have been able to discover, in
which this question arose, an sction was brought upon
a note made in Massachusetts, drawing more than six
per cent. interest, and which by the law of that State
as it then was, was wholly void. This statute of Mas-
sachusetts was pleaded, and the Court upon demurrer
sustained the plea, and in a very learned opinion decid-
ed expresaly that the statute of Massachusetts was pe-
nal, but that, as applicable lo contracts, all the laws of the
place where the contract s made, whether penal or not, have
equal foree, citing 1 Wm. Bl. 236, 2 Burr. 1094, 2 D. &
B. 52, 1 Eq. Ca. ab. 299. 2 L. R. 856 and 506, and see
Dewolf vs. Sohnson et al, 10 Wheaton R.

Thecourt say. **As applicable to the remedy, noforeign
law, whether penal or not, is enforced. * * The extent
of the exception seems to be only this, that as penal
stututes are a part of the criminal jurisprudence of a
country, their operation, breach and punishment are all
loenl, (Vattel, lib 1.) Hence when broken, whether at
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home or abroad, no suit can be instituted abroad to
enforce this penalty.

« But contracts of the kind now in suit are personal,
and the breach of the law ecan be punished abroad as
well as at home, and if their considerations are void by
the law of the country where executed, we see no rea-
son to take this contract out of the action and effect
of the general rule of the lex loci, and by a transporta-
tion over _the boundaries of the State, metamorphose
an agreement null and void, into an agreement pure
and actionable.

% We do not apprehend it to fall within the exception
that the penal statutes of .one State cannot be enforced
in another State, 3 D & E 733, 5 Esp. Ca. 178 n, 2
John, Ca. 863, 14 J R 340.”

If then the statute ot Massachusetts, which was
pleaded in Sherman vs. Gassett, be penal, so also, and
most highly penal, was the statute of the same State,
pleaded in Houghton vs. Page: the last was enforced
by the courts of New Hampshire, and those Judges of
this Court who concurred in the majority opinion in
Sherman vs. (Gassett, admitted that had the statute
pleaded there declared the whole principal forfeit. they
must have enforced it. Can any reason be assigned
why one penal law should be enforced extra territorial-
ly and another not? The one operates upon the con-
tract, so does the other: the ene is intended to prevent
usury as opposed: to the policy of the particular State
by which it is adopted, and so is the other; in every
particular except as to the quantum of the forfeitare, as
before said, they are precisely similar,
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But we contend that in no proper seuse are either the
statute of Massachusetts which was pleadedin Sherman
vs. Ghassett, or the statute of Towa which was pleaded in
this case, penal ; they ave no part of the criminal code
of their respective States; they do not subject the usurer
to indictment, nor to an action by an informer qui tam
the penalty, if penalty there be, isstrictly personal to the
usuree, and can be sued for or taken advantage of
only by him.

The statute simply operates upon the contract, and
gives the usuree the right, if he see fit to exercise it, of
avoiding the contract pro tanto : and all dicta going up-
on the supposition that the statntes of usury in any State
make the contract void, are wide of the mark ; for so far

aswe have been able to discover, no statute of usury
fhat ever was enacted assumes to anything more than
to make the contract voidable by the usuree, (see Fer-
guson vs. Sutphens, 3 (3ilm. 547.) This is & right which

as it is a part of the contract, follows it everywhere.
In Gray vs. Bennett. 3 Metef. 529, the Court of Mas-

sachusetts had, long before the decision in Sherman Vs.
Gassett, construed this very statute, which in that case
the majority of the judges of this court held to be pe-
nal, not to be penal but remedial in its pature.

That was a Bill in Chancery, brought by the assign-
ee of u certificated bankrupt. to recover the triple pen-
alty for nsury veceived of the bankrupt previous to the
asssignment ; and it was argued by counsel for the de-
fendant in error, that the statute was penal, and that the
right to recover the penalty was personal and did not
pass by the assignment in bankraptey; and that this

position is correct see 12 Wend 297,

o e e R e T



e i, et S =

- —

16

The cause was very learnedly argued, Houn. B. R.
Curtiss being of counsel with the plaintiff in error, and
the Court say upon this point: “Instead of a forfeiture
of the whole debt and subjecting the offender to crimi-
nal prosecution and an action qui tam, the offence is
now merged into a private offense against the individu.
al, and the party's remedy is by an action of Adebt or by
bill in chancery.  * * The present law while it is
penal to some extent in its conseyuences, may be said
to be adopted into the family of remedial statutes, and
although a brother of the half-blood, is entitled to a
share of its inheritance, or in other words hus the like
privilege of a liberal construction,”™ (citing Stanly vs.
Wharton, 9 Price, Reed vs. Inh., Northfield 18 Pick,
Brandon vs. Pate, 2 H. Bl, Brandon vs. Sunds 2 Ves.
dr.)

This decision ‘as it would seem to us, is not only sup-
ported by anthorities but is counsistent with reason, and
the broadest principle of justice.

Kvery statute regulating iuterest is framed doubtless
with the same double object in view, to-wit: the pun-
ishment of the usurer, and the protection of his vietim.,

In reference to the first end to be attained, they may
all perbaps be said to be in some sense penal, but as to
the second, we can conceive of no class of statutes
which may with more propriety be termed remedial :
and as operating upon the contract, these statutes can
in no sense be called penal: penal statutes _operate up-

XH1e80011 * G 3117, OD persons, not upon contracts™ Purticularly is this true

?)o-f);. & Wha ek fart.
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of the statute of Towa, which was pleaded in this ense,
The statute establishes ten per cent by the year as the
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highest lawtul vate of interest, and declares that if in
any action upon any contract.it shall be ascertained that
a greater sum has heen reserved or taken thaun after the
rate in that statute provided, the defendant shall forfeit
ten per cent per annum on ‘he amount of the contract
to the school fund of the county in which the action is
brought, and the plaintift' shall recover his full princi-

pal without interest or costs.
The statute if penal then at all, was penal only as to

the defendant, the nsuree: it is not by its language
made penal ; it is not declared that the usurer shall for-
feit anything, or that he shall pay any penalty, and we
insist that the statute if penal at all ought to be con-
strued strictly, and held penal as tothaose provisions only
which by the words used appear to have been intended
by the Legislature as penal.

It may perhaps be said that the statute indirectly im-
posesa penalty npon the usurer, to the amount of the
ten per cent interest; making him pay it through the
usuree: But we say no; the statute operates upon the
contract, and declares its legal effect, and a contract to
pay money with more than ten per cent interest, is, un-
der that statute, a contract to pay the principal without
interest, and the usurer does not forfeit the interest, be-
cause under thatlaw from the moment of making the
contract he never had any right to it.

It was contended on the argument of this cause be-
low, that the court ought not to regard this law, because
it could not be enforced as a whole—because the court
vould not give judgment for the penalty in tavor of the
State of Towa, to the use of the school fund of Rock

Island County.
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at thirty three per cent. ‘per annum; pleas; of] uspry
were interposed: - The then statute; of ; loway swas,, as;

may be gathered from the decision, very similar.to the
statute pleaded in this case, except that the rate, of in:

terest allowed was twenty per cent. per annum,and, the,
penalty for usuty twenty-five per cent.; and it was con-.
tended ‘that the statate prohibiting the usury, made ug:,

ureus:contracts void #n tote. But the Court sty,{5we res.!

gard it as theselear intention of the law to leave all such
contracts in full force, between the parties exeept the ug,

urious portions ¥ * ¥ * * We are of the opinion, .
therefore, that tlie  Court, below. erred .in deciding.,
that the entire contract was void, merely : bécause oné

portion of ‘it was forbidden by law : although thac pof-
tion s obvmusly devisible and under our statute has.nao;
impairing effect upon the rest,”" . Here, fhen, the, con-
tract being decided *f to be.n foree, except as to the usu-
rious portion," the unavoldable inference, from the reas.,
ing of the Court, is, thatas to the usurious portion  the
contraet is void,and not in force: the defendant's;pleas,
then, correctly averred that,as to.the $165 and the pen. .
alty &c., the note was and is,void.” :

if the Courts of this State will, as they do, and qa
the Courts ofall other States do, where the qneathn has
arisen, regard and enforce foreign statutes against usury
where they declare the contract void in foto or rather (see
Ferguson vs SButphen whi supra)recognize the right of the
usuree, to avoid the contract though made in a foreign
State,in toto, where the laws of that State give him that
right; upon what principle of law or justice can this
law be disregarded, which gives the nsuree as a part of
his countract, the right to ayoid it pro tanto 2
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The dictum of the majority therefore, in Sherman vs.
Gassett, i3 a8 we think we have shown, without founda-
tion inreason; neitherisit supported by a single author-
ity. The case of Gale vs. Eastman 7 Metealf, npon
which alone they rely, goes upon an entirely different
ground fo wit : 'that the forfeiture provided for by the
statate of New Hampshire was required to be enforced
by a particular mode ot proceeding which wasinapplie-
able and could not be pursued by the Courts of Massa-
chusetts, arid the remedy being thus made a substantial
and necessary part of the forfeiture, it could only be
enforced in the Courta of New Hampshire: and to this
effect astutely argue the dissenting judges.

But the statute of Iowa so far from connecting the
rights of the usuree in respect to the contract with any
peculiar local form of remedy,only provides that “If it
shall be ascertained in any action brought upon ‘any con-
tract, that a rate” of interest has been contracted for
greater than is authorized by this act, * * * the
same shall work a forfeiture of ten per cent. per annum
&e., * * * and the plaintiff shall have judgment
for the principal gsum,without interest or costs * * *

It makes the usuree, it is true, a competent witness,
but it does not like the statute of New Hampshire, re-
qure his oath ; it does not prohibit him from establish-
ing the fact of usury by any other competent testimony.

The statute may be fairly construed to read * that if
in any action upon any contrsct made in the Btate of
Towa, whether brought in the Courts of [owa, or ofany
other State, it shall be ascertained, nccording to the pe-
culiar mode of trial adopted by the laws of the State in
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which the action may be brought,that more than the in-

terest allowed by. the laws of Tows, has been taken on .
reserved ; the plaintiff shall be entitled to recover but

the principal ” Tt does not assume. to dietate tor the
Courts of foreign States, but simply settles the rights

of the parties to contructs made in that State: and the ! '

Comity of States requires, that this law operating as it

does upon the contract, should be regarded and en-

forced in the Courts of every other Christian nation.
And this comity exists between all civilized States,

and is binding upon all Courts until the legislative -
power shall have orduined otherwise. Story’s Confl. -

Taws,Sec 25; Bank of Augusta vs Earle 13: Peters 519.

If we are corect in these positions, the first point rais-
ed by the assignment of errors is well taken and the
judgment below should, for this error be reversed; and
as the Record does not show what the judgment
of the Court should have been had this error not inter-
vened, the cause should be remanded.

Howell vs Bassett, 8 Gilman, 434 ;
Jackson vs Haskell, 2 Scammon 565.
Ileyl vs Stapp, 3 Scammon, 95 ;
Mager vs Hutchinson, 2 Gilman, 266 ;

As to the second error complained of, the point
is too plain,and the authorities too uniform to require or
admit of an argument.

2ud, Parsons on cout's, Sec ed, p 436, note I ;
Meud vs Wheeler, 18, N. H., 851;

Sessions vs Richmond, 1, R. I, 298;
Richards vs Marshman, 2, G Greene's Ia. 217;
Gower vs Holt, 3d, Penn Clarke, 244.
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In the last named case, the Supreme Court of!/Iowa |
construe’ the statute which'we rely upon here, and that |
construction is a part of thelaw and of this contract.—
Shelby ve Gray, 11, Wheat. R 361.

‘We respectfully submlt ‘that the judgment uhould be
reversed and the cause remanded. -

E. T. WELLS, Oounsel for the pl'fis in Error.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

V3.
SprER WHITTAKER.

DEFENDANT'S BRIEF.
2d and 3d pleas of plaintiff below, were properly

Davip Bannzs et al. }

The demurrer to the
sustained.

1st. Because the said pleas d
between the parties to the contract, to enable the cou
ther or not the contract was in fact usurious, under the laws of Towa.

3 Scammon, 333.

o not sufficiently set forth the transaction
1t to determine whe-

9. Because said pleas themselves show the contract was mot void by

the Statute of Towa therein pleaded.
4 Gilman, 521; 7 Metcalf 14

Said statute being penal, must be construed strictly and hterally, and

cannot be extended by construction.
1 Dutch. (N. J.) 2562; 2 N. J. 623.

90 Ohio, T; 1 Hemp. 469, 481, and 487,

3d, The courts of one State will not enforce the usury laws of another,

where the contract is not declared void.
7 Metealf 14; 4 Gilman 521; 3 Johns 267;

14 Johns 837 ; 1 H. Black 185 ; Cowper 343.

er cent per month after maturity, would not

4th. The penalty of &wo p
ald have relieved himself from its

be usury anywhere. The party co
payment by complying with his contract.
18 111, 577; 8 Mass. 25T ; 8 Blackford 140; Bae. Abr. Usury C.
GLOVER, COOK & CAMPBELL,
Attorneys for Defendants.
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STATE OF ILLINOIS.
Ju the Supreme Gouet, pril Term, 1859.

————

DAVID BARNES and CHRISTOPHER ¢, WEBBER, Plaintifis in Error,
VEFENUS

SPIER WHITAKER, Defendant in Error.

ERROR TO ROCK ISLAND.

For Plaintiffs in Error, E. T. WEeLLs.

For Defendants in Error, Winkinsox & Preasants, and Seier WHIT-
AKER, pro se.
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ABSTRACT OF THE RECORD.

Page of Reeor).
=3

3 May 21st, A. D. 1858: The defendant in error sued out of the
office of the Clerk of Rock Island Cireuit Court his writ of summons
in assumpsit, against the plaintiffs in error and one William Bailey,
returnable to the June Term, A. D. 1858; damages, §3,000.

5, 6&T. May21,1858: Defendant in error filed his declaration in assump-

sit, against plaintiffs in error, containing a special count upon a

promissory note, made at Davenport, Towa, by plaintiffs in error and

said Bailey to defendant in error, dated March 11th, A. D. 1857, for

#2165 00, payable one hundred and seventeen days after date, at

Davenport, Iowa, with a penalty of two per cent. per month after

due, if not paid, and also the common counts.

June 8th, 1858: The plaintiffs in error entered their appearance,
and plead to the declaration.

-] 1. The General Iszpe.

Tto 15, 2, Astothe $165, and as to the penaliy in note mentioned: that the note mens
tioned in the declaration was mude at Davenport, in the State of Towa, and was made
payable there, with reference to the laws of that State, selting np i haee verba the
statute of Towa regalating interest; averring that, in eompliance with its terms, said
statute was published, &e, and beeame of force; that before the making of the note
in the declaration, Whiteker agreed to lend Barnes $2000 for one hundred and seven-
teen days—tha: for the loan of the $2000 for the time aforesaid, Barnes agreed to pay
$165, and two per cent. per month ou the $2165, alter due; and that it was further
agreed. thut Barnes, Webber and Bailey should exeente their note for 82103, with
two per cent. per month after due, a5 a penalty. That in pursusnce of the above cor-
rupt agrecment, defendants in eror and said Bailoy did execute the note declared

npon, and that Whitaker did lend Barnes the $2000; that us to the $165, and the
penalty, the note was and is void,

1h 1o 19, 8. Same as 24, but goes ouly to the $165 00,
20 &21. 4. Set-ofi: Fifth:payment,

o
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June 14, 1858: The defendant in error filed his general demur-

ver to the 2d and 3d pleas, and joined issuc as to the Ist, 4th and 5th.

June 15th, 1858: Demurrer to 2d and 3d pleas sustained by the
Court. Plaintiffs in error withdrew 1st, 4th and 5th plens, and judg-
ment is entered for defendant in error by defanlt; the clerk being
ordered to assess the damages, reports the same at $2252 44, whicl,
1s approved by the Court, and final judgment entered.

June 15th, 1858: Plaintifts in error tender their bill of exceptions
to the assessment; signed and sealed by the Judge.
The errors assigned ave:

1st. That the Court erred in sustaining the demurrer to the 2d wud
3d pleas.

2d. That the Court erred in approving the assessent.
3d. That the Court erred in rendering judgment for the plaintiil.

4th. That the Court erved i not renderving judgment for the de-
fendant,
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