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Ricizano K. Swier, ? SUPREME GOURT.
s, Frro to Cook County Court
Wasmzerony Covanron Fr AL ‘ 'ommon Pleaws.

s

ABSTRACT AND ARGUMENT.

On the 27th Febh., 1851, Swift filed his bill in the nature of a
bill of review, against Coughron, Gates, and Church, then sheriff,
to enjoin them from the making and receiving of the certificate
and deed for the sale of the property in question. The june-
tion was granted and perpetuated on hearing, ete.

The Dill shows, that, on April 18th, 1846, Gates was indebted
to Swift, in the sum of $949 75. To secure the payment thereof,
Gates and one Whaples, made their note for that sum, payable
in one year ; and also a deed of trust to Morris, of said property,
with other estate, with a power of sale thereof in case of default
in payment of their note when dne, ete. Coughron, in answer,
admits the due execntion of the note and deed, but denies there
was any such indebtedness ; and says, the note was given for a
loan of six hundred doll‘us, and the balance was for interest
added to the note.  (Of wlich there is no proof).

The bill also shows, that, on 17th June 1847, the property in
question was sold on that day in pursuance of the power in the
deed, and conveyed to Swift by Mainis for $500, and upon the
26th June, Switt, Dy deed, with full covenants of seizure, war-
ranty of title against liens, ete, unto Gutchees for $1900. (A_g
which the answers (I(Z/n.z'z‘)

The bill then states, that Swift, for $500 purchased in the out-
standing  better title from IHubbard, on 28th Feb, 1848, who
was the purchaser thereof from the Sheriff, under a prior Jjudg-
ment licn, ag: Lmstronb Steel, who held the legal title, while the
judgment lien M when he deeded the property to Gates,
‘Coughron admlts the legal title was in Steel as alleged, but say,
the sale to Hubbard was at Swift's request, and by frand and
colusion.  ( Whach are not proved),

The bill states, that, on the 1st October, 1846, Gates made
a deed of all his interest in the property to Swift for $500.
Grates and Coughron deny this, and say : It any such deed was



e

made, it was infended as a mortgage to secure advauces, etc.
(The denial thus qualified is an implied admission «f the truth of
the charge). A

The bill says, that, on the 30th May, 1848, Coughron sued
out a summons to Gates, to appear and answer a petition for a
mechanics’ lien, claiming $2000 damages. But, no petition was
filed until the Tth Sept,, 1848, which claimed $128 25, tor work
on the building on the land, between 1st Dec, 1846, and 15th
Jan, 1847 (forty-five days) That Gates, on 6th Sept., 1848, gave.
a power to any Attorney to confess judgment for the“amount
claimed” On the same day H. A. Clark gave a cognovit (i his
own name only | confessing for $128 25, on which petition, power
and cognovit, the Clerk in vacation entered a judgment ogr decree,
same day for $128 25 damages, with an award of special execu-
tion to sell the property. It was advertised, but stayed by judge’s
order, on affidavit ; the judgment, execution, etc, on the 30th Oct.,
1848, were set aside and vacated by the court. The cause was
then placed on the docket, with liberty for Gutchees to be-
come a party.

[It appears he was not made a party by amendmeunt of the pe-
tition or otherwise ; so the case stood on docket for a year and a
half, consequently| Qn 1st Marcl, 1850, on motion of Mr.
Collins, Attorney for Gutchees, the cause was stricken from the

docket at Goughron’s costs, judgment so entered on 1ecord, in

the presence of lus counsel, as appears by their own windavits ;

(@ud 1 would here remark that this order and judgment has nevey

to this day been set aside, cancelled, or in auy waniner \';'.czxted)
At the next Fall Term, Mr. Lull, Attorncy for Coughron, gave
notice to Collins, that they would on the 13th Nov, move the court
for a new judgment. But it appears on 15th Nov, on motion of
Coughron’s Attorney, the court set aside the order ot the 30th
Oct,, 1848, and reinstated the ol judgment or decree ; on which
an ailas execution was issued, and the property sold to Coughron
on 28th April, 1851, for the amount, interest, and costs, but no
certificate or deed was made to him oy Ghurch, the sherift, or
costs paid, or execution returned, when the injunction was granted
in this case.
~ This order of 15th Nov, 1850, is fraudulent and void ; nor
had the court the power so to make it; for the reason that
neither Gates or Gutchees had any notice of the intended motion,

and the notice to Collins was after his relation as Gutchees’ Atty,
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had censed with the striking of cange froin docket, at Coughron's
costs, as aforesaid.  And for the further reason, that the Gourt
could not make such an order as that, of the 15th November,

without first setting aside the orderand judgment of 1st March,

1850, afcresaid, all which Lull well knew to exists, and which are

admitted by the answers 11 R. 11l 646, Goodrich vs. Huntington, ;,, facuT
The bill then proceeds, to-day, that Swift had p paid Coughron
for this work by Gates” orders, and had Counghron's receipts there-

for, to-wit : in three sums, amounting to $85, which was all they
had asked him to pay, and which has not been credited or the
account filed.

This is denied by the answers. But they admit the payment of
the $85, by Switt, and alledge it was paid for other work not stat-
ed in the petiticn.  Fuat what other it was, and when done, and
where done, and on what account done, is not stated in the an-
swers,  Yet there is another answer fo this point that is conclu-
sive—in fact two others—each of which is sufficient against this
claim of Coughron’s.

[t is a rule in equity, that if a defendant admits the charge
of payment alleged in the bill, but sets up new matters In evrzezcitacan
deiee thereof, he must prove this new matter, otherwise the
Court must fivd the fact to Le ngaiust him. No such proof has
heen made, Secomlly: The ikl proceeds in chargin 2, that the
old judgment was obtained by colusion and fraud between Gates
and Gougliron, to cheat and defraud Swift, and to oblige him to
pay the demaid, ai.d that Coughron was not entitled, eitler le-
gally or equitabiy, to a lien on the premises, under the Statute, —
‘the avswers deny these two ﬁllegatious; | But, the only evidence
of the existance of the demand is the judgment confessed on it.—
No satistactory or eredible proof is made of its justice, or that it
was for a full, or legal, or valuable, or bona fide consideration, not-
withstanding Swift chargesit to be the product of frand and colu-
ston as aforesaid, without legal or equitable foundation, Proof
must be made that the debt is a just demand in all such cases as
this.  See 2nd Dana, R. 476. Roberts on Frauds, 487, [old addi-
tion ] are_in_point.

"This point is conclusivein this case. showing that the decree as to

Coughron should be affirmed.

But Coughron sets up « lease and agreement by Gates to Gut:h-



ves under his voill judgment and sale, and claims the right as
judgment creditor to redeem the ; remises : and that Gutchees is
a mere Trustee for Gates, in takin ¢ and holding tne property.—
[ Before Coughron can assail Gutchees' title. he must first show a
vallid judgment, founded upon a bona fide debt, against Gates,

A judgment or decree founded upon fraud and colusion, is a

poor affair to assail even, a frandul ut conveyance of Gates. -
Courts of equity do not aid such parties, or such judgments. Ilere we have
no proof of the validity of this demand, out-side of the colusive confession.
The whole proceeding from beginning to end is a mass of irregularitics and
imperfections, Zuac @re Godod. .

Mr. Lull is attorney and counselor throughout for Coughron—he is Admin-
istrator and Attorney for Gates’ estate, fliing answers, making consessions,
—does not know the heirs of Gates, or where they are. But again, Cough-
ron’s solicitors filea demurrer for Church, a defendant, who can not otherwise
answer.  They then filea cross-bill=then file another bill, independent, both
asking to compell Church to convey the lands to Coughron under these void
proceedings, claiming the title in fee to be in plaintiff in error. Although the
Court cught, it is true, to have disposed of the demurrer filed in Gutchees’
naime, hy Coughron’s solicitors before hesring and deciding ths cause, yet it is
a rale of practice in the Supreme Court, o this and other States, not to allow
a party to take advantage of an error, that is not to his prejudice.  See
Harding’ R. 76.  11th TIL 229, 1st Seam. 301, 5th Gil. 26, 4th Gil. 511.
, —_——

tiutchees alone can complain of this. o, when upon the whole record, if
it appears that the decree is right, althcugh the errors assigned, exist, the des
eree wili be affirmed.  1st Bibb, 322, 6 Mon. 295, 609.

Besides the decree is not to Gutehees” prejudice; but is for his beneficial
interest. 1t was Swift’s duty to protect him. He is not necessary in “this
case. There is a distinetion between active and passive parties. The former
is such asare so involved that no decree can be made without their being in
Court. The latter are such that complete relief can be had to those who
scek it, without effecting the interest of the passive parties. 1st Wash. R
517, Joy vs. Wortz. : s - o

So if the absent parties have nothing to perform in the deeree, the rule re-
quiring all to be made parties is founded on public poliey, yet courts of equity
will not suffer it to defeat justice, it they can dispose of the merits of the case,
without prejudice to the rights of absentees. Story, Eq. PL. 77, 55

—_— 228,512, §¥.

With these suggestions, we submit the case on our part to the consideration

of the Court.

B. S. MORRIS,
‘or Defendant, in Erver,
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Riciano K. Swier, ; SUPREME GOURT.

V. FErro to Cook County Court
Wasmineron Covanron bt Al 1 Common Pleas.
PP S ’

ABSTRACT AND ARGUMEDNT.

On the 27th Feb., 1851, Swift filed his bill in the nature of .a
bill of review, against Coughron, Gates, and Church, then sheriff,
to enjoin them from the making and receiving of the certificate
and deed for the sale of the property in question. The junc-
tion was granted and perpetuated on hearing, ete. :

The Lill shows; that, on April 18th, 1846, Gates was indebte
to Swift, in the sum of $949 75. To secure the payment thereof,
Gates and one Whaples, made their note for that sum, payable
in one year ; and also a deed of trust to Morris, of said property,
with other estate, with a power of sale thereof in case of default
in payment of their note when due, ete. Coughron, in answer,
admits the due exeention of the note and deed, but denies there
was any such indebtedness ; and says, the note was given for a
loan of six hundred dollars, and the balance was for interest
added to the note. (OF which there is no proof).

The bill also shows, that, on 17th June 1847, the property in
question was sold on that day in pur-uance of the power in the
deed, and conveyed to Swift by Moris for $500, and upon the

26th June, Swifr, by deed, with full covenants of seizure, war-
y DY 3

ranty of title against liens, ete, unto Gutchees for $1900. Qﬁ“
which the answers admit.)

The bill then states, that Swift, for $500 purchased in the out-
standing  better title from Hubbard, on 28th Feb, 1848, who
was the purchaser thereof from the Sheriff, under a prior judg-
ment licn, against gne Steel, who held fhe legal title, while the
Judgment lien/?ggt%(fwhen he deeded the property to Gates,
Coughron admits the legal title was in Steel as alleged, but say,
the sale to Hubbard was at Swift’s request, and by fraud and
colusion.  ( Which are not pr wed), ;

The bill states, that, on the 1st October, 1846, Gates made
a decd of all his interest in the property to Swift for $500.
Gates and Coughron deny this, and say : If any such deed was



made, it was intended as a mortgage to secure adva..ces, etc.
(The denial thus qualified is an implied admission «f the truth of
the charge).

The bill says, that, on the 30th May, 1848, Cox aghiron sned
out a summons to Gates, to appear and answer a petition for a
mechanics’ lien, claiming $2000 damages. But, no petition was
filed until the 7th Sept,, 1848, which claimed $128 25, tor work
on the building on the land, between 1st ['ec, 1846, and 15th
Jan,, 1847 (forty-five days) 'That Gates, on 6th Sept,, 1848, gave
a power to any Attorney to confess judgmest for the gfnwlg_,
claimed.” On the same day H. A. Clark gave a cognovit (in his
own name only | confessing for $128 25, on which petition, power
and cognovit, the Clerk in vacation entered a judgment on dveree,
same day for $128 25 damages, with an award of special execu-
tion to sell the property. It was advertised, but stayed by judges
order, on affidavit ; the judgment, execution, ete, on the 30th Oct.,
1848, were set aside and vacated by the eourt. The cause was
then placed on the docket, with liberty for Gutchees to be-
come a party.

[It appears he was not made a party by amendment of the pe-
tition or otherwise ; so the case stood on docket for a year and a
half, conseqaently] On 1st March, 1850, on motion of Mr.
Collins, Attorney for Gutcliees, the cause was stricken from the

docket at Goughron’s costs, judgment so entered on record, in
the presence of lus counsel, as appears by their own aindavits ;
aud 1 would here remark that this order and Judgment has never
to this day been set aside, cancelled, or in any manuer vacated

- At the next Fall Term, Mr. Lull, Attorney for Coughron, gave
notice to Collins, that they would on the 13th Nov, move the comt
for a new judgment. But it appears on 15th Nov.,, on motion of
Coughron’s Attorney, the cowrt set aside the order of the 30th
Oct., 1848, and reinstated the ol judgment or decree ; on which
an ailas execation was issued, and the property sold t(‘;;&)bggl;ﬁ%
on 28th April, 1851, for the amount, interest, and costs, but no
certificate or deed was made to him by Ghurch, the sheriff, or
costs paid, or execution returned, when the Imjunction was granted
in this case.

This order of 15th Nov, 1850, is frandulent and void ; nor

Lad the court the power so to make it ; for the reason that
neither Gates or Gutchees had any rotice of the intended motion,

and the notice to Collins was after his relation as Gutchees’ Atty.,
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Rrcitann K. Swoer, " SUPREME GOURT.

s, Lrro to Cook County Court
Wasmseron Covanron e AL Common Pleas.
S ’

ABSTRACT AND ARGUMEINT.

Oun the 27th Feh.,, 1851, Swift filed his bill in the nature of a
bill of review, against Coughron, Gates, and Church, then sheriff,
to enjoin them from the making and receiving of the certificate
and deed for the sale of the property in question. The junb-
tion was granted and perpetuated on hearing, ete.

The bill shows, that, on April 18th, 1846, Gates was mdebfed
to Swift, in the sum of $949 75. To secure the payment thereof,
Gates and one Whaples, made their note for that sum, payable
in one year ; and alsoa deed of trust to Morris, of said property,
with other estate, with a power of sale thereof in case of default
in payment of their note when due, etc. Conghron, in answer,
admits the due execntion of the note and deed, but denies there
was any sach indebtedness ; and says, the note was given for a
loan of six hundred dollars, and the bualance was for interest
added to the note. ~(Of which there is no proof).

The bill also shows, that, on 17th June 1847, the property n
question was sold on that day in jursuance of the power in the
deed, and conveyed tu Swift by Moimis for $500, and upon the

26th June, Swift, by deed, with full covenants of seizure, war-

ranty of title against licus, ete, unto Gutchees for $1900. QA“
which the answers adnm‘)

The bill then states, that Swift, for $500 purchased in the out-
standing better title from Hubbard, on 28th Feb, 1848, who
was the purchaser thereof from the Sheriff, under a prior judg-
ment lien, agninst gne Steel, who held fhe legal title, while the
Judgment llenl?zs/‘t%fwhen he deeded the property to Gates.
Coughron admits the legal title was in Steel as alleged, but say,
the sale to Hubbard was at Swift's request, and by fraud and
colusion.  ( Which are not proved), ,

The bill states, that, on the 1st October, 1846, Gates made
a deed of all his interest in the property to Swift for $500.
(rates and Coughron deny this, and say : It any such deed was



wade, it was dntended as a mortgage to secure advai.ces, ete
(The denial thus qualified is an implied admission f the truth of
the charge).

The bill says, that, on the 30th May, 1848, Coughron sned
out a summons to Gates, to appear and answer a petition for a
mechanics’ lien, claiming $2000 damages.  But, 1o petition was
filed until the 7th Sept., 1848, which claimed $128 25. tor work
on the building on the land, between 1st !'cc, 1846, and 15th
Jan, 1847 (forty-five days) That Gates, on 6th Sept., 1848, gave
a power to any Attorney to confess judgmert for the an
cldlmed’ On the same day H. A. Clark gave a cognovit (in his
own name only | confessing for $128 25, on which petition, power
and cognovit, the Clerk in vacation entered a Jjudgment on dee ree,
same day for $128 25 damages, with an award of special execu-
tion to sell the property. It was advertised, Lut stayed by judge’s

order, on affidavit ; the judgment, execution, ete, on the 30th Oct.,
1848, were set aside and vacated by the court. The cause was
then placed on the docket, with liberty for Gutchees to be-
come a party.

[It appears he was not made a party by amendment of the pe-
tition or otherwise ; so the case stood on docket for a year and a
half, consequently |. On 1st March, 1850, on motion of Mr-
Collins, Attorney for Gutcliees, the cause was stricken from the

docket at Goughron’s costs, Judgment so entered on ecord, in
the presence of Lus connsel, as appears by their own abudavits ;
aud 1 would here remark that this order and Judgment has neve,
to this day been set aside, cancelled, or iu auy manuer vacated
" At the next Fall Term, Mr. Lull, Attorney for Coughron, gave
notice to Collins, that they would on the 13th Nov, move the comrt
for a new judygment.  But it appears on 15th N OV, on motion or
Coughron’s Attorney, the court set aside the order of the 30th
Oet., 1848, and reinstated the old judgment or decree ; on which
§ g . At : » : ,..(‘n,blr/f&},,
an ailas execation was issued, and the property sold to  Conghron
on 28th April, 1851, for the amount, interest, and costs, but no
certificate or deed was made to him by Ghurch, the sheniff, or
costs paid, or execution returned, when the Injunction was granted
in this case.
This order of 15th Nov, 1850, is fraudulent and void ; nor
bad the court the power so to make it; for the reason that
neither Gates or Gutchees had any notice of the intended motion,

and the notice to Collins was after his relation as Gutchees’ Atty.,



had ceased with the striking of cause from docket, at Coughron's
costs, as aforesaid.  And for the further reason, that the Court
could not make sach an order as that, of the 15th November,
without first setting aside the orderand judgment of 1st March,
1850, aforesaid, all which Lull well knew to exists, and which are

—

admitted by the answers 11 . 111 646, Goodrich vs. Huntington,

m/jauw.

~ The bill then proceeds, to-day, that Swift had paid Goughron
for this work by Gates” orders, and had Conghron’s receipts there-
for, to-wit : in three sums, amounting to $85, which was all they
had asked him to pay, and which has not been credited on the
account filed.

This is denied by the answers. But they admit the payment of
the $85, by Swift, and alledge it was paid for other work not stat-
ed in the petiticn.  but what other it was, and when done, and
where done, and on what account done, is not stated in the an-
swers.  Yet there is another answer to this point that is conclu-
sive—in fact two others—each of which is sufficient against this
claim of Coughron’s.

Ist. It is a rule in equity, that if’ a defendant admits the charge

of payment alleged in the bill, but sets up new matters in O L Urpeilmcns

denee thereof, he must prove this new matter, otherwise the
Court must find the fact to be agatnst him. No such proof has
been made, reccrdly @ The Lill proceeds in charging, that the
old judgment was obtained by colusion and frand between Gates
and Goughbron, to cheat and defrand Swift, and to oblice him to

pay the demarnd, and that Coughron was not entitled, either Je-

~

)

ally or equitabiy, to a lien on the premises, under the Statute, —

s

1h¢ auswers deny these two allegations. [ But, the only evidence
of the existance of the demand is the judgment confessed on it.—
No satisfactory or eredible proof ismade of its justice, or that it
was for a full, or legal, or valuable, or bona fide consideration, not-
withstanding Swift chargesit to be the product of fraud and colu-
sion as aforesaid, without legal or equitable foundation, Proof
must be made that the debt is a just demand i all such cases as
this. See 2nd Dana, R. 476.  Roberts on Frauds, 487, [old addi-

tion | are in point.

This point is conclusivein this case. showing that the decree as to
Coughron should be affirmed.

But Conghron sets up @ lease snd agreement hy Gates to Gut:h-



“¢es under his voil judgment and sa'e, and claims the right 49
judgment creditor to redeem the j remises : and that Gutchees is
a mere Trustee for Gates, in takin ¢ and holding tne property.—
| Before Coughron can assail Gutchees’ title, he must first show a
vallid judgment, founded upon a bona fide debt, against Gates,

A judgment or decree founded upon frand and colusion, is a

poor affair to assail even, a frandul nt conveyance of Gates.
Courts of equity do not aid such parties, or such judgments. IHere we have
no proof of the validity of this demand, out-side of the colusive confession:
The whole proceeding from beginning to end isa wass of irregularitics an
impcrfectious,wm %

Mr. Lull is attorney and counselor throughout for Coughron—he is Admin.
istrator and Attorney for Gates’ estate, fiiing answers, making congassions;
—does not know the heirs of Gates, or where they are. But again, Cough-
ron’s solicitors file a demurrer for Church, a defendant, who can not otherwise
answer.  They then file a cross-bill—then file another bill, independent, both
asking to coinpell Church to convey the lands to Coughron under these void
procecdings, claiming the title in fee to be in plaintiff in error.  Although the
Court ought, it is true, to have disposed of the demurrer filed in Gutchees’
nune, hy Coughron’s solicitors before hex ring and deciding th> cause, yet it is
a rule of practice in the Supreme Court, of this and other States, not to allow
@ party to take advantage of an error, that is not to his prejudice.  See
Harding’ R. 76.  11th TIL. 229, 1st Scam. 301, 5th Gil. 26, 4th Gil. 511.

Giutchees alone can complain of this. o, when upon the whole record, if
it appears that the decree is right; although the errors assigned, exist, the de-
erce wili be affirmed.  1st Bibb, 322, 6 Mon. 295, 609,

Jesides the deerce is not to Gutchees’ prejudice; but is for his beneficial
interest. It was Swift's duty to protect him. He is not necessary in, thi
case. There is a distinetion between active and passive parties. The former
is such asare so involved that no decree can be made without their being in
Court. The latter are such that complete relief can be had to those who
seck it, without effecting the interest of the passive parties. 1st Wash. R.
217, Joy vs. Wortz.

So if the absent parties have nothing to perform 1n the deeree, the rule re:
quiring all to be made parties is founded on public policy, yet comrts of equity
will not suffer it to defeat Justice, it they can dispose of the merits of the far
without prejudice to the rights of absentees. Story, Kq. Pl 77, .ss :

—_— 228,552, 8

With these suggestions, we submit the case on cnr part to the conelilaspeing

af the Court,

4AS. J. CLARKSON, Printer, No. 7 08 Ulark St. Chicagoll,
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WASHINGTON COUGHRON )
vs. -
SWIFT ET AL. )

This bill is brought to set aside and vacate the entry of
a judgment in the case of Coughron vs. Gates, for $125.28; in vacation Sept. 7, 1848 —on
the ground that it injuriously affects the interest of the Grantee of said Swift, Gutchues, who
not made a party. ‘

The whole record of the case of Conghron vs. Gates is set out in the bill, and if it shall ap.
pear that on the face of that record the rights of Swift or Gutchues could in no way be inju-
riously offected by these proceedings, the bill should have been dismissed for want of equity
and the judgment of the Court must be reversed. This is the first error assigned.

From the bill in this case it appears that the petition sets up the doing of work under con-
tract with Gates, made the Ist Dec. 1846—work done about the middle of January, 1847 —
Then au arrangement was made to extend time of payment to January 1st, 1848, and this pe-
tition filed Sept. 7, 1848, and Swift and Gutchues not parties. Now, upon this state of facts,
it is too clear to admit of doubt that there was not the shadow of a claim as a lien on the
property.

As a general judgment against (ates any sale of the property was a mere trespass, and
could give no one a shadow of claim under the state of facts presented by the bill.

Gates’ title is by the bill shown, by conveyance duly recorded, to be out of him and in
Gutchues, when this Coughron vs. Gates proceeding was commenced. They, Swift and
Jutchues, not being parties to that proceeding, it could not affect their title (17 Lls. 300) and
the only operation of the judgmeut and proceedings under it would be, to vest in the pur-
chaser at the sale what, if’ any, interest (rates had in it.

2d.  Then does the evidence introduced change this result? Tt only shows the additional
fact that Gates, by the contract with Gutchues, recorded May 15th 1848, before Whaples or
Morris acquired title, had an interest in the premises.

Now if Swift was liable to Grutchues on his warranty to him, and the tendency of the facts
proved showed that Gates had an interest which might be taken and sold, and that interest pro-
ceed from the act of Gutchues himself, any consequence of a sale thereof could not be as-
signed as a breach of Swift’s warranty, and the Court should have dismissed the bill as the
whole case is based upon a possible injury to Swift as warrantor of Gutchues, and the whole
case has been made to turn upon the regularity of the proceedings in the suit of Coughron vs.
Gates. If the execution in that case can be sustained, we are entitled to hold whatever in-
terest Gates may have in the land—consequently the proceedings in that case have received
the principal attention of the counsel on both sides.

W. T. BURGESS.
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sSupreme Courl.

WASHINGTON COUGHRON,

SRRt 1 Error 10 CoMm. Press Courr,
Morris Gurcnves Interpleading with i Cook County.
Ira Gartes. )

This case comes here upon the decision of the Court below in refusing
to correct a record entry.

The first question is, were all such persons as were interested in the motion, notified of its
pendency ?  To answer this it will be necessary to ascertain the state of the original record,
and who were thereby affected, or to be affected by enforcing it.

The parties were originally Coughron, PIff.; and Gates, sole Deft. to a judgment by confes-
sion for 8128.25, and costs, with an order for special execution. This is all that the original
judgment amounted to; calling it a mechanic’s lien don’t make it so. The party sues out a
summons on the common law side of the Court, to answer ““in a petition for a mechanic’s lien,
to the damage of said Plaintiff of $200.” Before the term of the Court when that writ was
returnable, the Defendant authorizes an Attorney to appear for him in that cause, and confess
a judgement for the amount of the Plaintiff’s claim, and thereupon a petition is filed contain-
ing a sufficient statement to entitle the party to recover, if filed as a declaration, and the plea
of the general issue interposed alone. To this the Defendant, by his Attorney, files a cogno-
vit actionem for $128.25, amount of the items of Plaintiff’s demand as attached to his petition,
and the Court in vacation renders a common-law judgment for that amount, and a special ex-
ecution.

It is not pretended or claimed for the purposes of this case, that the Court could render
any decree on the chancery side of the Court, establishing a lien, as such, on property in vaca-
tion. Itisa question of doubt whether the Court at that time possessed power to render a
decree upon confession of parties in vacation; something would depend upon the character of
the deeree. If it was upon a mere money demand, to be satisfied by an ordinary execution, it
is difficult to see any good reason why, under the broad language of the statute giving a Court
having both chancery and common-law jurisdiction, power to render judgment upon confes.
sion, why it cannot as well render a money decree as a money judgment. And in any event,
such a decree would render our Statute to be nothing but a judgment, and in case of doubt,
would be referred to that power of the Court, under which it might stand consistently with the
law and the intention of the parties.

But the language used in the entry is nothing but the langunage of a common-law Jjudg-
ment, establishes no lien, and directs that execution issue to make it of certain lands, describ-
ing them.

This, then, as between the parties, is merely a judgment. Can it be anything else as to
third persons? Are they at liberty to treat it as a decree establishing a mechanic’s lien adverse
to their interests, when upon its fuce it is no such thing? Under the mistakeu view that this
judgment did, or might effect injuriously, their rights, Gutchues files the affidavid of Swift
and makes a motion to set aside this judgment, and be let in to defend, and discloses the fact
that Swift had, under trust deed from Gates, sold the property described in the judement, bid
it in himself, and made o Warranty Deed to Gutchues. In reply to that, Coughron discloses
the fact that Gutchues had leased the premises and agreed to take up the incumbrance to
Swift, receive a deed from him, and when repaid by rent or otherwise, to reconvey to Gates—
these facts as to state of title are not denied.

At this time, then, when the motion to interplead was first made, the only parties inter-
ested were Gutchues, holding warranty deed from Swift, and Gates and Coughron.

The petition states facts upon its face that show that no proceedings under it could by any
possibility affect Gutchues’ interest in the land, whatever it might be, as more than six months
had clapsed after work done and time for it to be paid for had elapsed. (Sec. 24 of Lien
Law.)

The work was done under a general employment, and no time set for its payment ; it was
then under the law to be paid for as soon as completed. The petition then says that when the
work was done it was then agreed that Coughron should not be paid for it until one year from
that time, January Ist, 1848—in other words, the original contract was modified, and payment
of the money that was then due at the time of completing the work, for it was extended for
one year. By this extension Coughron lost his lien, under the decision of 8 Scam. 179. The
original contract is what controls in these cases of licns, as to the time when they attach and
how soon they must be euforced to save them.
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This state of the case, that is, that Coughron had a lien but had lost it, that Gutchues as a
prior incumbrancer on the property, could not be injured, appeared on the face of the papers,
and it must be presumed was within the cognizance of the Court below, and therefore is im-
portant in correctly understanding the character and effect of the orders made by the Court
and their construction.

T am under obligation to the counsel (Mr. Morris) for his admissions on page 8rd of his
printed brief, as to the law of the case, and the rights of the parties.

Tt is clear under the facts as presented in the record then before the Court—1st, That Gates
had an interest that might be sold on an execution. 2nd, That Gutchues was but an incum-
brancer. 3rd, That the defect in his title converting him to an incumbrancer, was not the
act of Swift, but his own act. 4th, That his interest as an incumbrancer was by laches of
Coughron prior to his (('s) lien as a mechanic, and must be redeemed by him.  5th, That Swift
had no longer any oceasion to take care of Gutchues’ interest.

Upon this motion on the affidavit of Swift, and nothing to show that Gutchues interposed
in the matter personally, except that Collins, as his Attorney, moves to open the judgment, &e.,
a cause is placed on the docket entitled ¢“Washington Coughron vs. Morris Gutchues, who
interpleads with Ira Gates.” Thisis not Coughron vs. Gates, but Coughron vs. Gutchues.
The case under this entitling remains on the docket of the court without further action
taken by either party until March, 1850, when the order is made to correct the record entry
of which this motion is now interposed.

Execution was issued and parties’ land sold, and redemption about to expire, when Swift
still troubled with the nightmare of a mechanic’s lien, files, April 27th, 1851, a bill to restrain
the sheriff from making deed, and to set aside sale. After this bill was filed Gutchues sells to
Whaples, July 7th, 1853, and Whaples to Morris, Sept. 9, 1853.

Then Morris, Whaples, Gutchues, Swift and Gates are, or may be, interested in resisting
this motion to correct, and they are all notified and appear—Gates consents—the others resist.

There are two constructions to be put on the order of March 1st 1850; one that it merely
dismissed the interpleader; the other, that it dismissed the original cause. 1f the latter,
then the question is, did the order of Nov. 15, 1851, on notice to Collins, the Attorney of
Gutchues, authorise the order that was then made ? If it did, then the execution and sale are
regular; if it did not, does it lie in the mouth of the resistants, who are mere incumbrancers to
object ?

Which of the two constiuctions shall we put on the order? It is elear from the affidavit
filed, that so far as the interests of Gutchues and Swift were concerned, there was no object to be
gained by their interpleading. Coughron could not establish a lien upon his ewn showing ;
they were not parties to it, and could not be affected by it. They, even if made parties, the
proceeding conceding that their claims were prior to the claimant’s, could not be affected by it.
This interpleader, then, being a useless proceeding, is it not to be presumed that the parties
and the court were dismissing the auxillary motion to the original cause, correctly entitled in the
motion itself, and not the original case. Again, under that motion, the Court had no power
to interfere as between Gates and Coughron. Gates admits his indebtedness and gives a
judgment. The Court might stay that judgment, as to third persons, but could not upon
their motion set it aside as to the party defendant confessing it, and yet Swift, the guardian
of Gutchues, not content with taking care of his interest, also wants to protect Gates and set
aside a judgment as to him, when there is not a shadow of pretense that Gates, ever contend-
ed that it was wrong.

This should have been the character of the orders of Oct. 6 and Oct. 3, 1848 ; they should
not have affected the whole proceeding of Coughron vs. Gates, but only so far forth as it affect-
ed Grutchues’ interests in the land ; and it is to be presumed that the reason why, as Chicker-
ing says in his affidavit nothing further was done at the time because probably the counsel sup-
posed those orders did not affect the rights of Coughron as against Gates at all, under that view dis-
missing the interpleader, would be sufficient, nothing farther would have been necessary, Coughron
could at once take out his execution. But when after court the matter is inwestigated, it is
found that those orders were broader than were necessary, and operated to stay execution as
against Gates himself, the counsel applies to the Judge, he says you had better wait until term
time and then the proper orders can be entered so as not to be any question about it. The
counsel, to do nothing in the dark, give notice to Gutchues’ counsel of what they intend to do,
and he makes no objection.

If, however, the Court should view this as an order dismissing the case of Coughron vs.
(ates—then was the notice of Nov., 1851, to Collins, sufficient. At that time the only party
outside of the record interested was Gutchues; so far as Gates was concerned, the papers on
file were then sufficient to warrant a judgment against him,—and Whaples and Morris had not
yet had their conveyances, they had notice when they acquired title, as the order was then made
of record, the lease between Gates and Gutchues of record, and they notified by les pendeus—
for from Oct. 1848, to the present, this property has been in litigation.
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The notice is to Colling, the attorney of record for Gutcheus, entitled in Coughron vs. Gates,
is directed to “.J. H. Collins, Esq., att’y for Morris Gutcheus, who interpleads in above case
with above defendant,” is for the entering of a_“new judgment in above suit,”” and service ac-
cepted by him. Was this sufficient notice? As to the time and manner and person, it was
for the Court below to say—see 11 Ills., H%—and no objection seems then to have been taken
to it. We are upon this question of notice cited by the counsel to 4 Scam. 409. The Court
say that to reinstate a cause upon the docket, notice, accompanied by copies of the affidavit on
which it is founded, should be given to the opposite party. The point of the case is that a
copy of the affidavit must be served,—not that it must be served on the party and not the at-
torney—for in that case the notice was upon the attorney. S

But §a much clearer case is that of 11 1l's. 59, O’Conner vs. Mullen,—under which this
notice is clearly sufficient, and the giving of notice is a matter for the Court below to regulate.

It is not now charged that Collins was not the attorney of Gutcheus, that he did not give
him notice, or that he did not attend to the interest of his elient. The motion is made before
the Judge who made the original order; he seems to have been satisfied with the correctness
of the notice, and the propriety of the order he then made. What was it? The order dis-
missing the interpleader still left the orders of Oct. 6, 1848, and Oct. 30, 1848, standing ;
they had to be vacated first, or such an order entered by the Court as was equivalent to it ; un-
til that was done no exccution could issue upon that judgment. The dismissal of the inter-
pleader, without further order, would not have that effect, and this is evidently what Judge
Spring meant when he said it should be done in term. The attorney of Gutcheus is notified
that such an application would be made, for I think that so far as he, Gutcheus, is concerned,
the setting aside of those orders would come clearly within the notice. Its effect was substan-
tially the same ; no objection was made ; Collins was an attorney practicing in that Court, and
it is to be presumed that if he had objection to make he would have made it. He made none then,
—the Court who was familiar with the matter, whose attention is shown to have been called to it
in particular by application in vacation, allows it to be done. Aund who ovjects to it now, and
for what reason ? Gutchues and his grantees who have acquired this property from him, with
notice object to Coughron collecting his debt, subject to their rights whatever they may be.
The reason assigned is that this was originally a mechanic’s lien suit ; that summons was issued
before petition filed; that judgment was entered in vacation. Now these are mere irregulari-
ties ; might be heard in the mouth of Gates, but not from third parties, who can only show
that & judgment is as to them unjust, not irregular—against conscience, not against the prac-
tice of the Court.

This judgment as to Gates is final—it concludes him; no mere irregularity can vitiate it ;
his confession waived all that. The Court will as to him, presume that the parties intended
what they did and could do. His, (C.’s,) lien was gone, but he had a claim upon Gates. Gates
could say take your execution against this land and I will confess.a judgment for the amount
of your claim. There is nothing in this that is illegal—12 Iredell. N. Car. 83. If Gateshad no
interest, the judgment was a nullity as to the land. If he had, Coughron was entitled to it in
satisfaction. And it is competent for the parties to stipulate as to the extent of a judgment,
and it don’t lie in the mouth of third persons to.object.

The counsel in this case are extremely uunwilling that we should confess our errors; they
can’t let us surrender—they will not accept a truce on any terms. We baptized our proceeding
in its infancy a mechanic’s lien suit,”” and though even in that character, which it can hardly
be said ever to have had, they not being parties to it, are and can be in no way bound by it, yet
they still call it so, for unless they can harp on mechanics lien, they have no basis for their ar-
cument. They don’t deny their character of prior incumbrancers—whom we now have a right
to redeem from, but seek to raise a question upon the bona fidis and regularity of the assign-
ment from Gates to us. Admit if you please that Gates confessed a judgment which was with-
ont any consideration whatever, yet such a judgment is competent for the redemption of lands
from Sheriff’s sales; is it not equally so for a redemption from a mortgage ?

Could Gates, had he been disposed, set aside this judgment? Does not enough appear in the
record up to and at, the confession, to show that Conghron had a valid demand in contract for
services rendered to $128,257  Was not Clark sufficiently authorized to appear and confess it?
If so, Gates himself cannot interfere—see 8 Blackford, 133.  The judgment is good and final
as to him—and is so as to all claiming under or through him.

The cases in chancery hinge upon this—that by their bill they charge that this suit is to en-
force a mechanic’s lien, and if a lien is established by it, it casts a cloud upon their title. But
under the argument of the counsel on his third page, from the references to 3 Gibon” to “17
[1l. 4247, and his remarks, it is difficult to see how they are to be injured, or that there is any.
equity in Swift’s bill.
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RECORD.

Page L.

Page 2.

Page 6.

Page 7.

Page 8.

Page 9.

Page 10.

Page i1

Page 12

STATE OF ILLINOIS, SUPREME COURT,
To June Term, 1856.

A . —————

Wasningron Couvgrron, Ouiver R. W. Loure, Adminis-
trator of Ira Gares, and Winrniam Cuurcn, Plaintiffs
m Error, vs. Ricnarp K. Swigr, Defendant in Error.

Error to Cook Comumon Pieas.
ABSTRACT OF THE RECORD.

Avgin 27, 1832, bill filed by Swift against Coughron, Gates, and Churei,
Sherift’ of Cook Co. ; sets forth that Gates, being indebted to Swift in
8949.25 on 183th April, 1846, made anote to him for that amount due one
year from date. with Reuben Whaples as security, and also a trust deed
by them, Whaples and Gates, to Buckner S. Morris, of that date, tosecure
the payment of said note upon certain tracts of land, among others what
was known as “the Gates Cottage,” with power, in case default in pay-
ment of said note, to advertise and sell said lands at public sale and con-
vey the same to purchaser, and such sale to bar all right of redemption,
&e. ; said deed also contained covenants of warranty and seisin, &c., and
that the property of Gates should first be sold ; which deed was recorded
April 20, 1846.

That said note was not paid, and said Morris advertised said premises
for sale, (but does not say how,) and on 17th June, 1847, sold to Swift for
$500 the Gates cottage, the property of Ira Gates, and on same day Mor-
ris, under said trust deed, conveyed the said premises to Swift by deed, &e.

That on 26th June, 847, Swift, for the sum of $1900, conveyed said
Gates cottage and other premises to Morris Gutehnes.

On 28th February, 1848, Henry G. llubbard ef wr., by deed of that
date for $500, conveyed to Swift “ Gates cottage.”

On 28th May, 1841, Randolph & Crane recovered a judgment in Cook
Circunit Court against Ashbel Steele for £170.98 and costs, which became a
lien on lands of said Steele from and after Tth day of June, 1841. That
on or about 6th day of June, 1842, execution to Sherift of Cook County
upon said judgment, and was returned by said Sherift “no property fonund,”
and filed in Clerk’s office. :

That on 31st October, 1844, Steele became seized in fee of said premises
by deed from Joel Parker, conveying said Gates cottage to him, as ap-
pears from deed of record.

That on 6th March, 1846, alias fi. fa., issued on said judgment to Cook
County, under which said lands sold to Hubbard, and on 6th July, 1847,
lands not redeemed, Sherift' makes a deed to Hubbard, which is recorded.

By, and bearing date October 1, 1846, Gates, in consideration of $500,
“as expressed in said deed,” conveyed said Gates cottage, among other
premises, to said Swift.

On 30th May, 1848, Coughron sues out a summons against Gates to ap-
pear in the Cook County Court, to answer him in a petition for a Me-
chanic’s lien, damages §200, returned executed by reading, July 8, 1848



.. On Tth September, 1848, petition filed by Coughron, setting forth that,
T3, in December, 1846, Gates pretended to be the owner of the Gates cottage ;
that he, Coughron, was a mechanic, and was employed by Gates to do
work on the buildings on said premises by the day, at §1.50 per day,
but no time specified for payment, in pursuance thereof he did 85 and
one-half days, amounting to $128.25, which he claimed to be due himj;
that said work was completed by middle of January, 1847, and accepted

Puge 14, by Gates; that,at the time of aceeptance and completion of the work, he
and Gates agreed that payment therefor should not be demanded until
January 1, 1848 ; that said sum of money had not heen paid, and he prayed
that an order might be made for the sale of the premises, according to the
statute in such case made and provided.

Page 15. That among the papers in said cause is a power of attorney, anthorizing
any attorney to confess judgment for the amount claimed by said Cough
ron, dated Sept. 6, 1848, filed Sept. 7, 1848 ; also, a cognovit, signed by
Henry A. Clark, dated Sept. 6, 1848, by which Clark, attorney of said

Page 16, (Gates, confesses that Gates undertook and promised, as plaintiff had com-
plained against him, and that he had sustained damages to $128.25 over
and abeve costs, for which he confessed judgment with release of errors,
consenting execution might issue forthwith. Filed Sept. 7, 1848.

Affidavit by Lull that he saw Gates sign a power of attorney for con-

Page 17, fession of judgment, sworn to Sept. 7, 1848.

On Tth Sept., 1848, judgment entered in said Court for £128.25 and
costs upon said cognovit.  Onsame day, a fi. fa. issued to Cook county to
make out of said Gates cottage the said sum of money and costs, $4.93,

Page 1. accompanied by a fee bill. :

Page 19. On 6th Oct., 1848, said Court ordered that a sale of said property which
had been advertised for that day under said writ, should be stayed until
the hearing of a motion made by Collins, attorney of said Gutchues. Ac-
cordingly sale was stopped, and execution returned without sale.

On the 30th Oct., 1848, the said Court ordered said judgment to be

Page 20. opened and the subsequent proceedings thereon vacated and set aside,
and that Morris Gutchues be at liberty to come in and become a party de-
Page 9. fendant to the petition.

On the 1st March, 1850, en motion of Collins, attorney for Gutehues,
said cause was ordered to be stricken from the docket.

On 15th Nov., 1850, on application of Coughron, order of 30th Sept., ,
1848, staying proceedings, vacated and set aside, and execution erdered
to be issued on judgment.

On 17th March, 1851, alias special sci. fa. issued to Cook county on said
judgment against said Gates-cottage.

On the 8th April, 1851, property advertised for sale thereunder by
William Church, sheriff, on 28th April, 1851, and on that day sold tosaid
‘Coughron by the sheriff for $165.91.

That the execution is still in hands of sherifi-—mo certificates of sale
filed or delivered to Coughron, buthe threatens to procure certificate and
take possession of lands sold unless the same are redeemed according
to law. g

That, at time Coughron did the work set forth in petition, Tra Gates
“Page 24. had no title to said lands npon which a lien could attach therefor, and

whatever interest Gates had in premises was conveved to said Swift and

Page 21.

Page 22.

Page 23.

S 1 90enmbif)

)
L&

"



£ 120 ewts)

RECORD.

Page 24.

Page 25.

Page 26.

Page 27,

Page 28.

Page 29,

Page 30.

Page 31.
Page 532,

Page 37.

Page 44.

Page 45.

Page 46,

Page 47,

Morris as is above therein set forth; that the amount loaned by Swift on
sale to him by Morris has never been paid nor land redeemed therefrom.

That no petition was filed when summons issued by Coughron, and not
until Sept. 7, 1848. Proceedings therefore irregular.

Swift paid Coughron for said work $85, upon orders drawn by Gates on
him for that purpose, in Swift’s possession, receipted by Coughron.

No other sums were ever required from Switt or Gutchues for payment
of said work, and the amount so paid full value of work done, and that in
said suit by Coughron vs. & ates, Swift had no means of presenting his ac-
count for money paid to said Coughron as aforesaid, nor of showing injus-
tice of said elaim ; That the judgment was obtained by fraud and by col-
lusion between Gates & Coughron to cheat him, and unjust that he or
those claiming under him should pay it.

That, at time of issuing said summons, Conghron not entitled to lien
thereon, and his inforcing it is a frand on Swift and those claiming under
him, who took without notice of said lien.

General charge of combination abont to enforce judgment, and pretend
that said judgment is a valid and legal lien on said premises. Charges
that Conghron acquired no right under the same to said premises.

Prayer. Answer without oath, that Conghron may be restrained in
collection of judgment; that Church may be enjoined from delivering
certificate of sale, and from making deed under sale ; that Conghron may
be decreed to cancel judgment so far as same may affect said premises |
that the certificates may be surrendered up to be cancelled, and for fur-
ther or-other relief.

Process of summons and injunction against Coughron, Gates, and
Church.

Bill sworn to April 27, 1852,

Injunction allowed by master.

Exhibit “A” sets out at length the petition of Coughron.

Summons and injunction writs issned and served on Coughron and
Church. .

Feb. 6, 1854, answer of Gates and Coughron filed.

Saving exceptions, denies Gates indebted to Swift to amount of $947.29,
admits he held note of Gates and Whaples for that amount, the considera-
tion of which was Swift had loaned Gates %600. Whaples went his se-
curity for the repayment thereof, with interest at about 55 per cent., and
gave said trust deed to Morris, but whether correctly set out or not they
do not know,

Deny any default in payment of note, but that previous to the time it fell
due Gates and Morris, Gutchues made a lease in writing, a copy of which is
made part of answer. ThatSwift knew of the making of it, assented to
it, and took Gutchues note for $400, the first payment of rent to apply on
said note, and agreed to wait upon Gutchues a short time till he could go
east and get the money to pay up balance of his, Swift’s, lien, Gutchues
agreeing to pay the same as soon as he could go and return. That while
Gutchues was absent, Swift cansed a sale of the premises to be made and
bid them in for $500, but whether directions of deed and as to time, place,
and manner of sale complied with do not know, but charge premises sold
at a great sacrifice, being then worth §2,000, bid in by Swift, without con-
sent of Gates, and in violation of his duty as a mortgagee.
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Page 43 .

Page 49.

Page 50.

Page 51.

Page 53,

Page 54.

Page 55.

Page 56,

Page 57.

b
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Admit a deed was made by Morris to Swift, but require its production.

Admit Swift and wife made a deed to Gutchues, but require its pro-
duction.

Have no knowledge how much Gutcheus paid Swift, but charge that
he acquired the land in trust for Gates under the agreement, and whate-
ver sums he paid beyond those paid to satisfy Swift’s lien were paid in his
own wrong, and cannot establish a specific lien on them therefor, but
must look to Gates, who denies he ever requested him to pay the same.

That Gutchues went into possession of said premises under said lease
with the consent of Gates; has ever since, by himself, or those claiming
under him, been in possession thereot; and that rents that have accrued
have long since paid Swift’s lien. :

Have no knowledge as to Hubbard’s deed to Swift, but charge that the
whole thing was a contrivance to perfect Swift’s security upon the land.

Have no knowledge of Randolph & Crane’s judgment, save as it ap-
pears by the record, but deny any execution issned thereon until after a
year after its rendition; and deny Gates cottage was ever sold thereon ;
admits Steele’s seisin, but charge he had other property liable to execu-
tion; deny the making of deed by Gates to Swift of October 1, 1846, or
if made, done by way of additional security and in nature of mortgage.

Admits the proceedings in the petition of Coughron as charged in bill,
as they appear by the records.

Except, that the interpleader of Gutchens was on his motion stricken
from docket, and on 15th November, 1850, the previous order granted ;
on motion of Gutchues, vacated judgment ordered to stand in full force,
and execution ordered to issue ; admits issuing of alias sale of land there-
under for $165.25 as lawfully might be done for the causes aforesaid ;
costs not paid, nor fi. fu. returned, owing to intervention of injunction.

That when said work and labor done, Gates was owner of the premises,
subject to the lien of Swift; that the bid made by said Swift at said sale
to him has since been fully paid, and the premises redeemed therefrom
by Gutchues acting under covenants in said lease.

That whether or not petition was filed when summons issued is a matter
of indifference, as Gates could waive that, and was actually the fact:
that the confession of judgment waived all errors as far as he was con-
cerned.

That Gutchues came into Court ; on his motion had opportunity to de-
fend; voluntarily withdrew his interpleader; and is now estopped from
insisting upon any rights adverse to the judgment.

Deny any payments by Swift to Coughron for this work ; payments
made were for other work; the amount thereof will appear by receipts.

That Swift made the affidavit upon which Gutchues’ motion founded :
had an opportunity to appear and defend ; and his ward, Morris Gutchues,
by him, as G. ad C., had like opportunity ; having withdrawn are now
estopped.

Deny any fraud in obtaining judgment; that it was fair; and for a
bona fide indebtedness.

That Gatchues acquired title, and held the same as security for his ad-
vances ; necessary to redeem property from Swift; that the same has
been fully paid by rents ; that Gates entitled to a conveyance ; that the

e —————————————————— -
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RECORD.

Page 58.
Page 62.

Page 63,

Page €1.

Page 65.
Page 68.

Page 69.
Page 78,

Page T4, 5.

Page 76.

Page S0.

Judgment was a valid lien, and whatever interest Gates had therein, at
the expiration of 15 months from sale vested in Coughron ; that he is now
the owner, and entitled to hold the same against Swift, Gutchues, and all
others, :

Agreement between Gates and Gutchues.

Motion to dissolve judgment on answer filed.

Suggestion of death of Gates in September, 1853 ; leave granted to
withdraw answer ; suggest death of (fates, and make his representatives
a party defendant,

Answer of Oliver R. W. Lull, administrator of Gates, adopts answer
of Coughron.

July 6, 1854, order for answers under eross bill.

Replication to answers of Coughron and Lull, filed Sept. 11, 1854.

Nov. 27, 1854, demurrer of Church to bill filed. General, and for
want of Gutchues as party.

Deposition of Elisha Freeman, taken before J udge Barry, of Kane
County Court, on notice in Coughron vs. Swift et al.

Knows Gutchues, his hand writing, and has not doubt the signature to
lease is his.

Certified by the Judge to have been used by consent, in this cause,
with the records of this Court in case of Coughron vs. Gates, mentioned
in bill.

Annexed is the original lease, recorded May 15th, 1848. This lease is
set out in abstract in the other case.

Final decree upon bill, answers, exhibits, and proofs. Court finds
equity of case with complainant, orders injunction to be made perpetual,
and that Coughron be restrained from collecting out of Gates Cottage the
judgment of 7th Sept., 1848, and that Church be enjoined from making
deed, &c. That Coughron pay costs.

The records in the case of the judgment of Tth Sept., 1848, were read
by defendants, (see folio 76,) at hearing. This cause is now before
Court.  See records in case of Coughron vs. Gutchues and Lull, and ab-
stract.
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V. Erro to Cook County Court
WastnaroN CougHRON Common Pleas.

tenann K. Swrer, % SUPREME GOURT.
Fr e

T

ABSTRACT AND ARGUMENT.

th
%

On the 27th Feb, 1851, Swift filed his bill in the nature of a
bill of review, against Coughron, Gates, and Church, then sheriff,
to enjoin them from the making and receiving of the certificate
and deed for the sale of the property in question. The junc,
tion was granted and perpetuated on hearing, ete. +

The lnll shows, that, on April 18th, 1846, Gates was indebted

to Swift, in the sum of $949 75. To secure the payment thereof;

Gates and one Whaples, made their note for that sum, payable
in one year ; and also a deed of trust to Morris, of said property,
with other estate, with a power of sale thereof in case of default
in payment of their note when due, ete. Coughron, in answer,
admits the due execntion of the note and deed, but denies there
was any such indebtedness ; and says, the note was given for a
loan of six hundred dollars, and the balance was for interest
added to the note.  (Of which there is no proof).

The bill also shows, that, on 17th June 1847, the property in
(uestion was sold on that day in pursuance of the power in the

deed, and conveyed to Switt by Moiris for $500, and upon the .

26th June, Switt, A[)V deed, with {ull covenants of seizure, war-
ranty of title against liens, ete, unto Gutchees for $1900. A
which the answers admit.

The bill then states, that Swift, for $500 purchased in the out-

stauding better title from IHubbard, on 28th Feb, 1848, who
was the purchaser thereof from the Sheriff, under a prior judg-.

ment licn, against gne Steel, who held the legal title, while the
Judgment lien Mhen le deeded the property to Gates.
Coughron admits the legal title was in Steel as alleged, but say,
the sale to Hubbard was at Swift’s request, and by fraud and
colusion.  ( Which are not proved),

The bill states, that, on the 1st October, 1846, Gates made
a deed of all his interest in the property to Swift for $500.
Gates and Coughron deny this, and say : If any such deed was
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made, it was intended as a mortgage to secure advauces, etc.
(The denial thus qualified is an implied admission «f the truth of
the charge).

The bill says, that, on the 80th May, 1848, Coughron sued
out a summons to Gates, to appear and answer a petition for a
mechanics’ lien, claiming $2000 damages. But, no petition was
filed until the 7th Sept., 1848, which claimed $128 25, tor work
on the building on the land, between 1st Dee, 1846, and 15th
Jan, 1847 (forty-five days) That Gates, on 6th Sept., 1848, gave
& power to any Attorney to confess Jjudgment for the“amount,
claimed.” On the same day H. A. Clark gave a cognovit (in lliS\
own name only | confessing for $128 25, on which petition, power
and cognovit, the Clerk in vacation entered g Judgment on decree,
same day for $128 25 damages, with an award of special execu-
tion to sell the property. Tt was advertised, but stayed by judge’s
order, on affidavit ; the Judgment, execution, ete., on the 30th Oct,,
1848, were set aside and vacated by the court. The cause was
then placed on the docket, with liberty for Gutchees to be-
come 2 party.

[It appears he was not made a party by amendmeunt of the pe-
tition or otherwise ; so the case stood on docket for a year and a
half; consequentiy |. On 1Ist March, 1850, on motion of M
Collins, Attorney for Gutebees, the cause was stricken from the
docket at Goughron’s costs, Judgment so entered o record, in
the presence of Lis counsel, as appears by their own affidavits 3
(and 1 wonld Leve remark that this order wnd judgluesnt has neve
to this day been set aside, cancelled, or in any maner \';watcd)

At the next Fall Term, M. Lull, Attoruey tor Coughron, gave4
notice to Collins, that they would on the 13¢t], Nov, move the court
for a new judgment. But it zippears on 15th Nov, on motion of
(Joughron’s Attorney, the court set asude the order ot the 30th
Oet., 1848, and reidu:(t:t;ed the old Judgment or decree ; on which
an ailas executi/(:n was issued, and the property sold uﬁ:\téﬁgﬁfg{fé}
on 28th April, 1851, for the amount, interest, and costs, but no
certificate or deed was made to him oy Ghurch, the sheriff, or
costs paid, or execution returned, when the injunction was granted
in this case,

.’l‘h‘is order of 15th Nov, 1850, is fraudulent and void ; nor
had the court the LOWer 50 to make it; for the reason that
ucither Gates or Gut;hees had any notice of the intended motion,

aud the notice to Collins was after his relation as Gutchees’ Atty.
Y



had cca;ed with the striking of cause from docket; at; O oughron’s

cos;s, as aforesaid.  And for the further reason, that the Gourt

could not make sach an order as that, of the 15th November,

without first setting aside the orderand judgment of 1st March,

1850, aforesaid, all which Lull well knew to exists, and which are

admitted by the answers 11 R. I1l. 646, Goodrich vs. Huntington i pornZ,
The bill then proceeds, t. n-ﬂ:ay, that Swift had paid Coughron

for this work by Gates’ orders, and had Coughron’s receipts there-

for, to-wit: in three sums, amounting to $85, which was all they
had asked him to pay, and which has not been credited or the
account filed.

This is denied by the answers. But they admit the payment of
the $85, by Swift, and alledge it was paid for other work not stat-
ed in the petiticn. 1 ut what other it was, and when done, and
where done, and on what account done, is not stated in the an.
swers.  Yet there is another auswer to this point that is conclu-
sive—in fact two others —each of which is sufficient against this
claim of Coughron’s.

Ist. It is a rule in equity, that if a defendant admits the charge
of payment alleged in the bil!, but sets up new matters in. it
deaee thereof, he must prove this new matter, otherwise the
Court must find the fact to be agaivst him.  No such proof” has
been made, eccrdly : Tha hili proceeds in charging, that the
old judgment was obtained by colusion and fraud between Gates
and Coughron, to cheat ard defraud Swift, and to oblige him to
pay the demard, ard that Coughron was not etitled, cith.cr Je.
gally or equitabiy, to a lien on the premises, under the Statute.
1he avswers deny these two allegations. | But, the only evidence
of’ the existance of the demand is the Judgment confessed on it.—
No satistactory or credible proof is made of its Justice, or that it
was for a full, or legal, or valuable, or bona fide consideration, not-
withstanding Swift chargesit to be the product of fraud and colu-
sion as aforesaid, without legal or equitable foundation, Proof
must be made that the debt is a just demand in all such cases as
this. See 2nd Dana, R. 476. Roberts on Frauds, 487, [old addi-
tion]are in point.

"This point is conclusivein this case, showing that the decree as to
Coughron should be affirmed.

Bug Coughron sets up = lease and agreement hy Gates to Gut:h-

12 hLpnb§



ces ander his voi'l judgment and sa'e, and caims the right as
judgment creditor to redeem the ; remises : and that Gutchees is
a mere Trustee for Gates, in takin ; and holding tne prejerty.—
| Before Coughron can assail Gutchees' title. he must first show a
vallid judgment, founded upon a bona fide debt, againsi Gates.

A judgment or decree founded upon fran! and colusion, is a

poor affair to assail even, a frandul ut conveyaice of Gates- -
Courts of cquity do not aid such parties, or such judgments.  Here we have
no proof of rhe validity of this demand, out-side of the colusive coniession.
The whole proceeding frow beginning to end is a mass of irregularitics aid
imperfections; grcol. £re Lol «

Mr. Lull is attorney and counselor throughouy, for Coughron—he is Adwmini-
istrator and Attorney for Gates' estate, ﬁ:ing,\ansm making congessions;
—docs not Inow the heirs of Gates, or where they are.  But again, Cough-
ron’s solicittrs filea demurrer for Chiurch, a defendant, who can not otherwise
answer. They then filea cross-bill—then file another bill, independent, both
asking to compell Church to convey the lands to Coughron under these void
procecdings, claiming the title in fee to be in plaintiff in error. Although the
Court ought, it is true, to have disposed of the demurrer filed in Guschees’
name, hy Coughron’s solicitors before hearing wnd deciding the cause, yet it is
a rale of practice in the Supremie Court, of this and other States, not to allow
a party to take advantage of an error, that is mnot to his prejudice. See -
Hurding” R. 76, 11th IIL 229, 1st Scam. 801, 5th Gil. 26, 4th Gil. 511.

Giutchees alone can complain of this. Yo, when upon the whole record, if
it abpcars that the decree is right, althcugh the errors assigned, exist, the de-
ertd will be afiimed.  1st Bibb, 322, 6 Mon. 295, 609.

Besides the deerce is not to Gutchees’ prejudice; but is for his Eencﬁcial 3
interest. 1t was Swift's duty to protect him. Ie is not necessary in “this’
case. There is a distinetion between active and passive parties. The former:
is such asareso involved that no decree can be made without their being in
Court. The latter are such that complete relief can be had to those whe' -
seck it, without effecting the interest of the passive parties. 1st Wash. K. -
517, Joy vs. Wortz.

So if the absent parties have nothing to perform in the deeree, the rule re-
quiring all to be made parties is founded on public policy, yet courts of equity -
will not suffer it to defeat justice, it they can dispose of the merits of the case;
without prejudice to the rights of absentees. Story, Eq. Pl. 77, $8§,

—228,542,

With these suggestions, we submit the case on our part to the consideration

of the Court.
B. S. MORRIS,
For Dcfendzint, in Error,

JAR J. CLARKEON, Printer, No. 50 8. Glark St. Chieago, Til.
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