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Supreme Court of Illinois.

THIRD CRAND DIVISION.

APRIL TERM, A. D. 1864.

ROBERT HOPKINS \

V8.
LEVERETT CHITTENDEN
Administrator of the Estate
of EBen CrITTENDEN, dec’d.

BRIEF FOR APFELLEE,

i
By Leranp & BrANcHARD.

Leverett Chittenden, as Adininis'tmtor, brought his action
against Robert Hopkins (appellant) upon a promissory note.
Hopkins plead the general issue with notice of offset. The whole
controversy on the trial was in relation to the genuineness of an
endorsement cn the back of said note as follows :

« March 1st, 1861, received $100,” which had been erased by
drawing black lines through it. Appellee contends that the en-
dorsement was wrongfully made by Hopkins and the payment
was never made. This question was fairly submitted to the jury,
and their verdict thercupon is supported by the evidence.

The appellant assigns for error the admission of improper and
the rejection of proper evidence. The evidence is very brief and
simple, and we are unable to detect any substantial error.

The instructions complained of were nnobjectionable.

The only real cause of complaint on the part of appellant was
the taking by thejury to their room the deposition of Conley.

.
0}_‘! )i




2

Should the court reverse the judgment on thas ground? We
think not.

Had the court directed the deposition to be taken by the jury,
or had objection been interposed by the appellant, then by the
decision of this court in 19 IlI. 456, there would have been mani-
fest error, But such was not the case. The deposition and other
papers were handed to the jury without the kunowledge of the
court or objection from appellant. So far then there was no
error on the part of the court.

It was the duty of counsel to guard against improper papers
going to the jury room. If counsel choose to stand by and per-
mit the jury to take papers in the case without examination or
objection, they should be precluded from raising' the' question
sfter verdict. '

Upon the motion for a new trial the court is first informed of
the matter of this deposition by the presentation of a series of con-
flicting affidavits. Appellant’s attorney swearing that the depo-
sition was given to thz jury without his consent or knowledge,
while'on the other side the attorney swears it was by mutual con-
sent. The Judge whose duty it was to pass upon the respective
merits of these affidavits, heard the trial, knew the counsel and
parties, and all the circumstances connected therewith, and occu-
pied a position that enabled him to torm co.rect conclusions ; and
oceupying that advantageous position over your Honors refused
to grant a new trial.

Will your Honors say, from an inspection of the record alone
and a reading of the conflicting affidavits upon the question as to
how said deposition obtained admission into the jury room, say
that it was against the consent or knowledge of appellant and
reverse the judgment ? We think not.

The refusal to “allow additional affidavits to be filed in support
of motion after the same was overruled cannot he assigned for

error.
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II.

The verdict was against the evidence in this that the pay-
ment of $40, which plaintift admitted was made by defendant
at the date of the $100 endorsement, was not allowed to plaintiff
in the computation of the amount due upon the note.

The testimony of Ricketsou, K mmons and Cole, Abstract page
4, shows conclusively that the defendant paid plaintiff $+0
upon the note at or about the date of the endorsement ; and by
by the computation of Iollenback, the Clerk of the Circuit
Cowrt, contained in his affidavit which was read to the court
upon the motion for a new trial, Abstract p. p. 10 and 11, it
appears that the amount of the note on the day of verdict was
$157.54. excluding the payment of S$40 at date of $100 endorse-
ment, (March 1st, 1861,) so that the judgment being for the
sum of $157.54 was for over $40 too much unless by some prin-
ciple of law of which we are not aware, the defendant shall
guffer the loss of $40 he does prove, because, forsooth, he does
not succeed in proving the whole $100. '

We fear the instructions of the court were taken by the jury
in the exact sense we have above set them forth, and we have

no doubt this court will do. what the court below should
have done, 7. e.

Order that defendant have a new trial.

GLOVER, COOXK & CAMPBELL,
For Appellant.
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ROBERT HOPKINS

: vs. 5 ArpPEAL FROM KENDALL, .
LEVERETT CHITTENDEN,
© Adm’r, &e.

POINTS FOR APPELLANT.

I.

The instructions given on the part of plaintiff were erroneous.

They are set out in full on page 5 of Abstract, and both of them
contain the proposition, which stated more fully, is this :

If the jury believe from the evidence that the endorsement
of §100 upon the note in suit was put there by defendant when
he did not pay $100 but only $40, the jury will disregard the

endorsement entirely, not even giving credit for the $40 actu-
ally paid.
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Bugreme Gouet of Ellinods:
THIRD GRAND DIVISION,

APRIL TERDME. D. 1864,

ROBERT HOPKINS, Appellant, }

Vs.

LEVERETT CHITTENDEN, APPEAL FROM KENDALL,
Administrator of the estate of

EBEN CHITTENDEN, deceased.

This was an action of assumpsit upon a note.
3 Declaration in usual form.

I1 Plea, general issue, with notice of indebtedness of plaintiff,
to defendant, money paid out and expended, and money
loaned and advanced.

14  Trial by Jury and verdict for plaintiff, and his damages
asscssed at $178.27, and mation by defendant for new trial.
April 10th, 1863.

Remittiter by plaintiff of $20.75—April 14th, 1863, and mo-
tion for a new trial—overruled.

Judgment in favor of plaintiff for $157.52 and costs of suit,
and appeal prayed and allowed.

17 BILL OF EXCEPTIONS.
Note read in evidence by plaintiff as follows :
e
///., Ll p%a/y L/ Sl
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$387.20. One day after date, for value received, I promise to pay
to Eben Chittenden or order, three hundred and cighty seven
20-100 dollars, with interest at ten per cent.
ROBERT HOPKINS.
18 Brisrer, June 23d, 1860. ‘
Upon the back of said note were the following endorsements
m the handwriting of the defendant.
bept 1st, 1860, received $26.
-Sept. 17th, 1860, received $82.
Sept. 29, 1860, received $18.
Oct. 5th, 1860, received $15.
Nov. 4th, 1860, received 84,
- Nov. 30th, 1860, received 815.
Dec. 24th. 1860, received $37.
Jan. 2d, 1861, received £20.
March 1st, 1861, received $100.

The last endorsement being expunged by drawing black lines
across it and writing the word “error,” yet leaving the endorse-
ment legible.

Admitted by pltTs. attornies that the endorsement was npon
the note when it came into their hands for collectior, and that it
was erased by plaintiff before the commencement of the suit by
their advice.

Deposition of Nicholas Couley : ; )

20 I know Chittenden and Hopkins. In the latter part of

March last, I was in Church’s Grocery, at Bristol, and heard
21 Chittenden ask Hopkins if he had endorsed a hundred

dollars on an estate note of Eben Chittenden: - Hopkins
said yes hehad. Chittenden asked him why he had done so,
when he knew that he had not paid it. Hopkins told Chitten-
den he did not mean to cheat him out of it at all, but to keep still
about it and he should not 1 e at any loss about it, and he would
pay it as soon as he conuld make it come round, but that monpy
was hard to get.

Hopkins did not say that he had]paid the $100 endorsed upon
the note.
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22 Chittenden told him he had never received the $100, and
the Doctor replied that he knew it.

Milton E. Hewitt and Mr. Church were present at the conver-
sation. I don’t kuow whether either of them heard it. Hewitt

was full as near the parties as I was.

Cross ExayiNep.—I have stated all the conversation on the
subject.
30 I went to work for Chittenden in January, 1862, and have
lived there ever since. My principal employment was breaking
colts. Chittenden agrees to pay me $25 for breaking seven
colts.

I went with Milton Hewitt from his house to Church’s Grocery
at the timme 1 heard the conversation there.

40 Chittenden and IHopkins had other conversation at
time ; cant repeat it ; it was about the title to a lot to set the

Court Ilouse on.

41 Their conversation lasted twonty minutes.

43 I have conversed with Chittenden once and Wagner °
once on this subject, before I came to testify.

. 44 Milton Hewitt and myself have never talked about this
conversation between Chittenden and Hopkins more than

nce.

I expect to leave. this State in a week or two.
Testimony of Milton E. Hewitt :

45 I was in Church’s Grocery one evening in March, 1862,
and saw Robesrt ITopkins and Leverett S. Chittenden there,
and heard a dispute between them in relation to an endorse-

49 ment upon an cstate note of Eben Chittenden, which S.
Chittenden claimed had never been paid. They had some

dispute about it, which I eannot now well recolleet, but Iopkins

said he wonld make i right, or it should be mads right. Chit—
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fenden said he had not got the $100, and Doc. Hepkins: said it
would be all right, or he would make it allright. 1 dont know
whether they agreed or disagreed. They were not mad.

After they got through talking about the note they talked about
the Court House.

The defeudant then called asa witness, BENJAMIN RICKETSON,
who testified as follows:

I am County Judge of Kendall County. 8. Chittenden

47 called upon me before the commencement of this suit and
told me that Hopkins had endorsed $100 upon an estate note
that he had never received, but said he had received of Iopkins
about that time either $20 or $40, I don’t now remember which.

L. E. Eanons.—I heard a conversation between plaintiff and
defendant, about the last of July or the 1st of August, 1862. Hop-
kins called me across the street to where they were and said that
he was trying to convince Chittenden that he had paid him an
endorsement of $100 upon an cstate note of Eben Chittenden’s
which Chittenden denied having reczived. He asked me what
time it was that I paid some money for him at Sandwich. I told
him about the first of March, 1861. Ilopkins then said he asked

me for the purpose of refreshing Crittenden’s recollection.
48 Chittenden said he did not receive the $100, but that Iop-,
kins paid him $40 about that time.

Jerpsiam J. Core. I have had two conversations with pltff,,
the first in April, 1862, when he said a person had made an en-
dorsement of $100, upon an estate note that he had never paid,
but that that person had paid $40 about that time. Ie did not
tell me who it was, but said he would some time.

After that we had another conversation, about the time of the
commencement of this suit, and be said the person’s name was
Robert Hopkins, and that he had never paid him the $100.

49 Defendant then prodnced the following orders and receipts.
which were admitted by pltffs. to be correct.
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Order on S. Chittenden for 85, in favor of R. Hopkins, dated,
April 9th, 1862. Accepted.

Order on S. Chittenden, in favor of Hopkins for $4.63, May
25th, 1861. Accepted.

Order on Chittenden in favor of Hopkins for $13.59, Feb. 1st,
1862. Accepted.

50 Receipt to Hopkins by Chittenden for $25, April 9th,
1682.

Stipulated by Counsel that each of the above be allowed on the
note and also the sum of $18, that had been p:id March 380th,
1861. Also that the plaintiff was administrator as alleged in
Declaration. :

This was all the evidence.

INSTRUCTIONS FOR PLAINTIFF.

The Jury are mstructed that if they believe from the evidence

that the last endorsement of §100 was put upon the note in ques-

tion by the defendant, when in fact he did not pay the plain-

51 tiffs the said $100, so endorsed, then the Jury shall find the

amount due upon said note in disregard of said endorse-
ment.

The Jury are instructed that endorsements by payments on
promissory notes, are only prima facia evidence and subject to
explanation, and if the Jury believe from the evidence that the
defendant fulsely put the endcrsement in question, when he Lad
not in fact paid the amount mentioned in said endorsement, then
the plaintiff had a right to erase the endorsement, and the Jury
shall disregard it.

52 Verdict by the Jury for plaintiff. Drmages, $178,27. .

Motion for new trial upon the following causes assigned :
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The verdict was against the weight of evidence.
The verdict was contrary to the evidence.
The court erred in his instructions for pla'mtiﬁ'.

The Jury took and had with them in their room, when making
up their verdict, the said ceposition of Conley.

On the hearing of said motion the defendant produced and
read to the court the following affidavits, in suppert of the mo-
tion :

53 osepa W. HELME, being one of the attornies for said

defendant, being duly sworn, doth depose and say that if
the deposition of Conley was *aken by the Jury to their room,
when they retired to consider their verdict, it was done without
the knowledge or consent of deponent, and as deponent belicves
without the knowledge cr consent of the defcndant, or any one
for him, or who was engaged for him on the trial or elsewhere.”

“L. E. Exarons, being duly sworn, on oath doth depose and say
that he heard a conversation referred to by said Wagner, in
54 Dis affidavit filed herein, botween said Wagner and A. B.
Smith, and that they, as he understood, were speaking of

the note and declaration; and nothing eise.”

J.J. CoLE “being duly sworn, on oath doth depose and say
that he has compiled the interest on the note, said plaintift offered
in evidence in said cause, and taken out the offsets, which were
admitted by plaintiftf and endorsed on said note, in cvidence be-
fore the Jury, and he finds on a computation of the same that the
verdict of said Jury, was too large by about $40.”

A. B. Syurs “being duly sworn, on oath doth depose and say,
that he understands that he is charged by the affidavit of S. R.
‘Wagner, Attorney for plaintiff in this cause, with having cor-
sented to allowing the deposition of Nicholas Connally to be te-
ken by the Jury in this cause, when they retired to consider their
verdict erein. Doponent further says that when said Jury were
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about to retire, the deponent had several orders and receipts
which he was anxious to get before said Jury, in a proper shape,
and so that the Jury mmht fully understand the same, and while
engaged with the same, the said S. R. Wagner spoke to Depo-
newt as this Deponent understood and beheved about the decla-
ration. and note of the plaintiff being given to the Jury to which
this Déponent said he had no olgechon But Deporent distinctly
denics of having any conversation with said Wagner about said
depositicn being talken by the Jury, or of consenting to the same.

Deponent further says, that when said Wagner was talking
56 , with him it may be possible that said Wagner was speaking
of said deposition, when deponent understood him to be
speaking of the note and declaration, and the misapprehension
of said Wagner oceurred in that way; but deponent says he
never knowingly consented, nor did he intend to copnsent, that
said deposition should be taken by said jury.

The plaintiff also then read to the Court the following
affidavits.

Leaxper R. WaenNer. Being first duly sworn, doth depose

.and say : That he was on the trial of said cause—one of the

57 attorneys for said plaintifi—and distinctly and remembers

clearly that the deposition of Nicholas Conly was handed

to the jury with the consent of A. B. Smith, one of deft’s attor-

neys; that this affiant well knew at the the time the impropriety

of handing said deposition to the jury, and should not have

allowed the same to have been done, except with the consent

of the defendant or his attorney, which was freely, given and as
it seemed to this afliant, desired by said Smith.

Eveese Caxrrerp. Being first duly sworn, ‘doth say: That
at the conclusion of the affiant’s argument before the jury, in
the above entitled cause, on the 9th inst., he heard a tonversa_
tion between L. R. Wagner, Esq., who with this affiant was the
counsel for the plaintiff, and A. B. Smith, Esq.; that said Wagner
asked the said Smith if he wanted the deposition to go to the
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jury ? That said Smith replied that he supposed so, or words to
that effect. That cither said Wagner or this affiant replied :
“ We have no objections.” . That immediately, or very soon at-
terwards, said Smith, who was counsel for the defendant, in the
above entitled cause, or said defendant, Hopkins, handed this

affiant the papers to hand to the jury, this affiant happening
58 to stand nearest the jury, which this affiant immediately

did. That the deposition alluded to in the above conver-
sation, was the deposition of Nicholas Conley, the only one in
the case. That said depositions, this afliant is informed, was
among said papers handed to the jury by him, but that he did
not notice it at the time, not caring whether it went to the jury
or not. And further this affiant says not.

Note, dated June 23d, 1860 int. 10 per cent. $388 20
Interest to Sept. 17th, 1860 9 04
$397 24
Endorsement, 82 00
9314 24

Fndorsement, Sept. 1st, $26, and int. to Sep. 17th,
1860 a 12, 26 12
$288 12
Interest to Scpt. 29th, 96
: $289 08
Endorsement, 18 00
9271 08
Interest to Oct. 5th, 53
$271 61
Endorsement, 15 00
$256 61
Interest to Nov. 9th, 179
$258 40
Endorsement, 4 00
$254 40

Tnterest to Nov. 30, 1 49



$255 89

Endorsement, 15 00

$240 89

Interest to Dec. 24th, 1 67

$242 56

Endorsement, 37 00

$205 56

Interest to Jan. 2d, 1861, 51

$206 07

Endorsement, 20 00

$186 07

Interast to March 31st; 4 60

$190 67

Payment, March, 18 00

_ $172 67

Intorest to April, 1863, 16 50

: $162 17
Order, $5 00
Hawkin’s order, 4 63

9 63

Amount judgment, $172 32

April 9th, 1863, 178 27

$5 95

Interest on orders, 81

$6 T6

Everye CAnrrerp, being first duly sworn, doth depose and
gay : That the above computation of interest, &c., was made by
him,.and that he believes the same to be correct.

Georee M. HoLLENBACH, sworn by the Court on said motion
for a new trial, on the part of said defendant, and testified ;
That he had computed said note in January last, and that allow-
ing the one hundred dollars endorsement to be stricken out,
there was then due on said note the sum of one hundred and



10

fifty-five dollars and twenty-six cents; but, giving the defendant
the benefit of said endorsement of one hundred dollars, there
was then due on said note the sum of - thirty-four dollars and
eighteen cents, only. During the pendancy of said motion for
a-new trial, and after the reading of said affidavits on the part
of the defendants, and the aforesaid testimony ot George M.
Hollenback, the said plaintiff filed with the clerk a remitter of
twenty dollars and twenty-five cents, with a statement of Eu-
gene Canfield of computation of interest and amount duc on
said note, rejecting the said endorsement of one hundred dol-
lars. To which the defendant, by his counsel, objected ;
62 but the said objection was overruled. To which ruling of
the court the defendant excepted.

CoMPUTATION.
Note, dated Jan. 23d, 1860, int. 10 pr ct., §387 20
Interest to Sept, 1st, 1860, 7 29
$394 49
Eundorsement, _ 26 00
) $368 49
Interest to Sept. 17th, : 159
$370 08
Endorsement, 82 00
$288 08
Interest to Sept. 29, 96
: $289 04
Endorsement, 18 00
-$271 04
Interest to Oct. 5, 53
$271 57
Endorsemont, 15 00
i $256 67
Interest to Nov. 8, 2 40

$258 97
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Endorsement,

Interest to Nov, 30,
Endorsement,

Interest to Dec. 26th,
Enndorsement,

Interest to Jan. 2d, 1861,
Endorsement,

Interest to March 31st,
Payment,

Interest to April 9th, 1862,
Tayment,

Interest to April 9, 1863,

Hawkins on Johnson ordors and int., (off-sett,)

Arnold orders and int*,

Amount of verdict,
Above amount,

- 400

$254 97
1 49

$256 46
15 00

$241 46
1 67

$243 13
37 00
$206 16
48

$206 59
20 00
$126 59
4 61
$191 20
18 00
$173 20
17 75

$190 95
25 00

$165 95
16 59

$182 54
10 40

$172 14
14 62
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The plaintiff hereby remits the above amount, $20.75, error
of computation by the jury.

(Signed,) . WAGNER & CANFIELD,
Plaintiff’s Atty’s:

The motion for new trial was then overruled, and defendant
excepted.

63 Immediately after the decision of said motion, the de-
fendant by his counsel asked the Court to allow him to file
the following affidavits of Robert Hopkins, Wm. Cowdrey,

64 Ashahel Newton and B. I'. Parks, which the Court refuse
to do, and the defendant then and there excepted.

Roserr Horkins, being first duly sworn, on oath says: That
the deposition of Nicholas Conley was given to the jury upon
their retiring to consider of a verdict in said cause ; that
65 said deposition was given to the jury without his know-
ledge or consent, and without the knowledge or cansent of

his counsel.

Subscribed and sworn to, April 11th, 1863.

WirLiax Cowbprey, being first duly sworn, states on oath:
That he was toreman of the jury in the above entitled case, upon
the trial thereof’; that the deposition of Nicholas donley wag
given to the jury, and by the jury read and considered, upon
their consideration ot a verdict upon retiring from the box.”

Subscribed and sworn to, April 11th, 1863.
Asamil Newrox, being duly sworn; on oath says: “That he

was one of the jury in the above case; that the deposition of
Nicholas Conley was before the jury, and read by them, or some
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of them, after retiring from the box to consider of a verdict;
that to the best of his recollection and belief, L. R. Wagner,
counsel for the plaintiff, gave the same?to the jury.”

Subscribed and sworn to, April 11th, 1863.

66 B. F. Parxs, being first duly sworn, on oath says; That
the attached affidavits were made by this affiant, and shown to
plaintiff’s counsel, (except perhaps the affidavit of Newton,) on
the day they were sworn to, and he told them he was going to
enter the motion for a new trial. That this affiant was present
in the Court yesterday, and was in attendance this morning in a
very few minutes after the motion was decided. Affiant fur-
ther says, that he understood that the motion for a new trial
would not be disposed of until after the jury trials were disposed
of. And affiant intended to be present at the argument. He
asks that the accompanying. aflidavits may be filed in support
of the motion for a new trial.

Subscribed and sworn to, April 14, 1863.

The Court then and there refused to allow said affidavits to be
filed in support of said motion, and deft then and there
excepted.

67 The Courtallowed the remittiter of $20.75, and rendered
judgment for $157.52 and costs.
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ERRORS ASSIGNED.

1st. The Court erred in admitting improper evidence on the
part of plaintiff below.

2d. The Court erred in refusing proper evidence offered by
defendant.

3d. The Court erred in giving the said instructions, and each
of them, on the part of said plaintiff.

4th. The Court erred in overruling said motion for a new
trial in said cause.

5th. The Court errred in refusing to allow the affidavits of

said Hopkins, William Cowdrey, Ashahel Newton, and B. F.
Parks, and each of them.

6th. The Court erred in rendering the judgment aforesaid,
in manner and form aforesaid.

GLOVER, COOK & CAMPBELL,
For Appellants.
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Supreme Court of Illinois.

THIRD CRAND DIVISION.

APRIL TERM, A. D. 1864,

ROBERT HOPKINS

8. i
LEVERETT CHITTENDEN
.Administrator of the Estate

of EseN CrHITTENDEN, dec’d. )

BRIEF FOR APFELLEE,

By Leraxp & BraNcHARD.

Leverett Chittenden, as Administrator, brought his action
against Robert Hopkins (appellant) upon a promissory note.
Hopkins plead the general issue with notice of offset. The whole
controversy on the trial was in relation to the genuineness of an

_endorsement cn the back of said note as follows :

« March 1st, 1861, received 81(50,” which had been erased by
drawing black lines through it. Appellee contends that the en-
dorsement was wrongfully made by Hopkins and the payment
was never made. 'This question was fairly submitted to the jury,
and their verdict thereupon is supported by the evidence.

The appellant assigns for error the admission of improper and
the rejection of proper evidence. ' The evidence is very brief and
simple, and we are unable to detect any substantial error.

The instructions complained of were unobjectionable.

The only real cause of complaint on the part of appellant was
the taking by thejury to their room the deposition of Conley.
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Si:quld the court reverse the judgment on thai ground? We
think not.

Had the court directed the deposition to be taken by the jury,
or had objection been interposed by the appellant, then by the
decision of this court in 19 Ill. 456, tuere would have been mani-
fest error. But such was not the case. The deposition and other
papers were handed to the jury without the kuowledge of the
court or objection from appellant. So far then there was no
error on the part of the court.

It was the duty of counsel to guard against improper papers
going to the jury room. If counsel choose to stand by and per-
mit the jury to take papers in the case without examination or
objection, they should be precluded from raising the question
sfter verdict.

Upon the motion for a new trial the court is first informed of
the matter of this deposition by the presentation of a series of con-
flicting affidavits. Appellant’s attorney swearing that the depo-
sition was given to tha jury without his consent or knowledge,
while on the other side the attorney swears it was by mutnal con-
sent. The Judge whose duty it was to pass upon the respective
merits of these affidavits, beard the trial, knew the counsel and
parties, and all the circumstances connected therewith, and occu-
pied a position that enabled himn to form co.rect conclusions; and
oceupying that advantageous position over your Honors refused
to grant a new trial.

Will yonr Honors say. from an inspection of the record alore
and a reading of the conflicting affidavits upon the question as to
how said deposition obtained admission into the jury room, say
that it was against the consent or knowledge of appellant and
reverse the judgment ? We think not.

The refusal to “allow additional affidavits to be filed in support
of motion after the same was overraled cannot he assigned for

error.
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THIRD GRAND DIVISION.

APRIL TERMy; A. D. 1864.

ROBERT HOPKINS, Appellant,

Administrator of the estate of

vs.
LEVERETT CHITTENDEN, APPEAL FROM KENDALL,
EBEN CHITTENDEN, deceased.

This was an action of assumpsit upon a note.
3 Declaration in usual form.

I1 Plea, general issue, with notice of indebtedness of plaintiff,
to defendant, money paid out and expended, and money
loaned and advanced.

14  Trial by Jury and verdict for plaintiff, and his damages
assessed at $178.27, and mation by defendant for new trial.
Avpril 10th, 1863.

Remittiter by plaintiff of $20.75—April 14th, 1863, and mo-
tion for a new trial—overruled.

Judgment in favor of plaintiff for $157.52 and costs of gnit,
and appeal prayed and allowed.

17 BILL OF EXCEPTIONS.

Note read in evidence by plaintiff as follows:
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Upon the back of said note were the following endoracments. |
in the handwriting of the defendant.

Sept. 1st, 1860, received $26.

Sept. 17th, 1860, received $82.

Sept. 29, 1860, received 318.

Oct. 5th, 1860, received $15.

Nov. 4th, 1860, received $4.

Nov. 30th, 1860, received $15.

Dec. 24th. 1860, received $3T.

Jan. 2d, 1861, received $20.

March 1st, 1861, received $100.

The last endorsement being expunged by drawing black lines
across it and writing the word “error,” yet leaving the endorse-
ment legible.

Admitted by plts. attornies that the endorsement iwas mpon
the note when it came into their hands for collection, and that it
was erased by plaintiff before the commencement of the suit by
their advice.

Deposition of Nicholas Couley :

20 I know Chittenden and Hopkins. In the latter part of

March last, T was in Church’s Grocery, at Bristol, and heard
21 Chittenden ask Hopkins if he had endorsed a hundred

dollars on an estate note of Eben Chittenden. Hopkins
said yes hehad. Chittenden asked him why he had. done 8o,
when he knew that he had not paid it. Hopkins told Chitten-
den he did not mean to cheat him out of it at all, but to keep still
about it and he should not | e at any loss about it, and he would
pay it as soon as he could make it come round, but that money
was hard to get.

Hopkins did not say that he hadjpaid the $100 endorsed upon
the note. -
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22 Chittenden told him he had never received the $100, and
the Doctor replied that he knew it.

Milton E. Hewitt and My, Church were present at the conver-
sation. I don’t know whether either of them heard it. Hewitt

was full as near the parties as I was.

Cross Examinep.—I have stated all the conversation on the
subject.

30 I went to work for Chittenden in January, 1862, and have
lived there ever since. My principal employment was breaking
colts. Chittenden agrees to pay me $25 for breaking seven
«colts.

I went with Milton Hewitt from his house to Church’s Grocery
at the time I heard the conversation there.

40 Chittenden and Hopkins had other conversation at
time ; cant repeat it ; it was about the title to a lot to set the
Court Ilouse on.

41 Their conversation lasted twonty minutes.

43 I have conversed with Chittenden once and Wagner
once on this subject, before I came to testify.

44 Milton Hewitt and myself have never talked about this
conversation between Chittenden and Hopkins more than
nce.

I expect to leave this State in a week or two.
Testimony of Milton E. Hewitt :

435 I was in Church’s Grocery one evening in March, 1862,
and saw Robert ITopkins and Leverett S. Chittenden there,
and heard a dispute between them in relation to an endorse-

49 ment upon an cstate note of Eben Chittenden, which S.
Chittenden claimed had never been paid. They had some

dispute about it. which I cannot now well recollect, but Ilovkins

said he would make. i right, or it should be made right. Chit-
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tenden said he had not got the $100, and Doc. Hopkins said it
would be all right, or he would make it allright. I dont know
whether they agreed or disagreed. They were not mad.

After they got through talking about the note they talked about
the Court House.
The defeudant then called asa witness, BENJAMIN RICKETSON,

who testified as follows:

I am County Judge of Kendall County. S. Chittenden

47 called upon me before the commencement of this suit and
told me that Hopkins had endorsed $100 upon an estate note
that he had never received, but said he had received of Hopkins
about that time either $20 or $40, I don’t now remember which.

L. E- Eanrons.—I heard a conversation between plaintiff and
defendant, about the last of July or the 1st of August, 1862. Hop-
kins called me across the street to where they were and said that
he was trying to convince Chittenden that he had paid him an
endorsement ot $100 upon an estate note of Eben Chittenden’s
which Chittenden denied having reczived. He asked me what
time it was that I paid some money for him at Sandwich. I told
him about the first of March, 1861. Ilopkins then said he asked

me for tha purpose of refreshing Crittenden’s recollection.
4S  Chittenden said he did not receive the $100, but that Hop-
kins paid him $40 about that time.

Jereyiam J. Core. ~ I have had two conversations with pltff.,
the first in April, 1862, when he said a person had made an en-
dorsement of $100, upon an estate note that he had never paid,
but that that person had paid $40 about that time. He did not
tell me who it was, but said he would some time.

After that we had another conversation, about the time of the
commencement of this suit, and he said the person’s name was
Robert Hopkins, and that he had never paid him the $100.

49 Defendant then produced the following orders and receipts
which were admitted by pltffs. to be correct.
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Order on S. Chittenden for $5, in favor of R. Hopkins, dated,
April 9th, 1862. Accepted.

Order on S. Chittenden, in favor of Hopkins for $4.63, May
25th, 1861. Accepted.

Order on Chittenden in favor of Hopkins for $13.59, Feb. 1st,
1862. Accepted.

50 Receipt to Hopkins by Chittenden for §25, April 9th,
1682.

Stipulated by Counsel that each of the above be allowed on the
note and also the sum of $18, that had been pzid March 30th,
1861. Also that the plaintiff was administrator as alleged in
Declaration.

This was all the evidence.

INSTRUCTIONS FOR PLAINTIFEF.

The Jury are instructed that endorsements by payments on
promissory notes, are only prima facif-evidence and subject to
explanation, and if the Jury believe from the evidence that the
defendant falsely put the end:rsement in question, when he Lad
not in fact paid the amount mentioned in said endorsement, then
the plaintiff had a right to erase the endorsement, and the Jury
shall disregard it.

52 Verdict by the Jury for plaintiff. Drmages, $178,27.

Motion for new trial upon the following causes assigoed :
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The verdict was against the weight of evidence.
The verdict was contrary to the evidence.
The court erred in his instructions for plaintiﬁ'.

The Jury took ard had with them in their room, when making
up their verdict, the said deposition of Conley.

On the hearing of said motion the defendant produced and
read to the court the following affidavits, in support of the mo-
tion :

53 osep H W. HerumE, being one of the attornies. for said

defendant, being duly sworn, doth depose and say that if
the deposition of Conley was ‘aken by the Jury to their room,
when they retired to consider their verdiet, it was done without
the knowledge or consent of deponent, and as deponent believes
without the knowledge or consent of the defendant, or any one
for him, or who was engaged for him on the trial or elsewhere.”

“L. E. Eaxnroxs, being duly sworn, on oath doth depose and say -
. RN

) SOy )
admitted by plaintiff and endorsed on said note, in evidence be-
fore the Jury, and he finds on a computation of the same that the
verdict of said Jury, was too large by about $40.”

A. B. Smrrr “being duly sworn, on oath doth depose and say,
that he understands that he is charged by the affidavit of S. R.
Wagner, Attorney for plaintiff in this cause, with having con-
sented to allowing the deposition of Nicholas Connally to be te-
ken by the Jury in this cause, when they retired to consider their
verdict Lerein. Doponent further says that when said Jury were

0 were . -
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about to retire, the deponent had several orders and receipts
which he was anxious to get before said Jury, in a proper shape,
and so that the Jury might fully understand the same, and while
engaged with the same, the said S. R. Wagner spoke to Depo-
nent as this Deponent understood and believed about the decla-
ration and note of the plaintiff being given to the Jury to which
this Deponent said he had no objection. But Deponent distinctly
denies of having any conversation withsaid Wagner about .said
depositicn being taken by the Jury, or of consenting {o the same.

Deponent further says, that when said Wagner was talking
56 with him it may be possible that said Wagner was speaking
of said deposition, when deponent understood him to be
speaking of the note and declaration, and the misapprehension
of said Wagner occurred in that way; but deponent says he
never knowingly consented, nor did he intend to consent, that
said deposition should be taken by said jury.

The plaintiff also then read to the Court the following
affidavits.

Leaxper R. Waaner. Being first duly sworn, doth depose

and say : That he was on the trial of said cause—one of the

57 -attorneys for said plaintiff~—and distinctly and remembers

clearly that the deposition of Nicholas Conly was handed

to the jury with the consent of A. B. Smith, one of deft’s attor-

neys; that this affiant well knew at the the time the impropriety

of handing said deposition to the jury, and should not have

allowed the same to have been done, except with the consent

of the defendant or his attorney, which was freely given and as
1t seemed to this affiant, desired by said Smith.

Eveens, CAnrmrp. Being first duly sworn, doth say: That
at the conclusion of the affiant’s argument before the jury, in
the above entitled cause, on the 9th inst., he heard a conversa.
tion between L. R. Wagner, Esq., who with this affiant was the
counsel forthe plaintiff, and A. B. Smith, Esq., that said Wagner
asked the said Smith if he wanted the deposition to go to the
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jury ? That said Smith replied that he supposed so, or words to
that effect. That cither said Wagner or this affiant replied :
« We have no objections.” That immediately, or very soon af-
terwards, said Smith, who was counsel for the defendant, in the
above entitled cause, or said defendant, Hopkins, handed this

affiant the papers to hand to the jury, this affiant happening
58 to stand nearest the jury, which this affiant immediately

did. That the deposition alluded to in the above conver-
sation, was the deposition of Nicholas Conley, the only one in
the case. That said depositions, this affiant is informed, was
among said papers handed to the jury by him, but that he did
not notice it at the time, not caring whether it went to the jury_
or not. And further this affiant says not.

Note, dated June 23d, 1860. int. 10 per cent. $388 20
Interest to Sept. 17th, 1860 9 04
$397-24
Endorsement, 82 00
$S14 24

Fndorsement, Sept. 1st, $26, and int. to Sep. 17th,
1860, @ 12, 26 12
$288 12
Interest to Sept. 29th, 96
$289 08
Endorsement, 18 00
$271 08
Interest to Oct. 5th, 53
$271 61
Endorsement, 15 00
$266 61
Interest to Nov. 9th, 179
$258 40
Endorsement, 4 00
$254 40

Interest to Nov. 30, 1 49



8255 8%
Endorsement, 15 00
$240 89
Intorest te Dec. 24th, 167
8242 56
Endorsement, 37 00
$205 56
Interest to Jan. 2d, 1861, 51
$206 07
Endorsement; 20 00
$186 07
Interast to March 31st, 4 60
$190 67
Payment, Mareh, 18 00
$172 67
Intorest to April, 1863, 16 50
$182 17
Order, ; 85 00
Hawkin’s order, 4 63
—— 963
Amount judgment, $172 32
April 9th, 1863, 178 27
$5 95
Interest on orders, 81
$6 76

Eveene CanrELp, being first duly sworn, doth depose and
say : That the above computation of interest, &c., was made by
him, and that he believes the same to be correct.

Georee M. HorrensAcH, sworn by the Court on said motion
for anew ftrial, on the part of said defendant, and testified ;
That he had computed said note in January last, and that allow-
ing the one hundred dollars endorsement to be stricken out,
there was then due on said note the sum of one hundred and
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fifty-five dollars and twenty-six cents; but, giving the defendant
the benefit of said endorsement of one hundred dollars, there
was then due on said note the sum of thirty-four dollars and
eighteen cents, only. During the pendancy of said motion for
a new trial, and after the reading of said affidavits on the part
of the defendants, and the aforesaid testimony ot George M.
Hollenback, the said plaintiff filed with the clerk a remitter of
twenty dollars and twenty-five cents, with a statement of Eu-
gene Canfield of computation of interest and amount due on
said note, rejecting the said endorsement of one hundred dol-
lars. To which the defendant, by his counsel, objected;
62 Dbut the said objection was overruled. To which ruling of
the court the defendant excepted.

CoxrpuTATION.
Note, dated Jan. 23d, 1860, int. 10 pr ct., $387 20
Interest to Sept, 1st, 1860, 7 29
$394 49
Endorsement, 26 00
$368 49
Interest to Sept. 17th,. 159
: $370 08
Endorsemont,. 82 00
$288 08
Interest to Sept. 29, 96
] $289 04
Endorsement, A 18 00
3271 04
Interest to Oct. 5, : 53
$27y 57
Endorsemont,. - 15 00
. 3256 67
Interest to Nov. 8, 2 40

$258 97
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Endorsement,

Interest to Nov, 30,
Endorsement,

Interest t;) Dee. 26th,
Enndorsement,

Interest to Jan. 2d, 1861,
Endorsement,

Interest to March 31st,
Payment,

Interest to April 9th, 1862,
I'ayment,

Interest to April 9, 1863,

Hawkins on Johnson orders and int., (off-sett, )

Arnold orders and int-,

Amount of verdict,
Above amount,

4 00

$254 97
149

$256 46

15 00

$241 46
1 67
$243 13
37 00
$206 16
46

$206 59
20 00

$186 59
461
$191 20
18 00

8173 20
17 75

$190 95
25 00

$165 95
16 59
S182 54
10 40

$172 14
14 62

$157 54
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The plaintiff hereby remits the above amount, $20.75, error
of computation by the jury. :

(Signed,) WAGNER & CANFIELD,
Plaintiff’s Atty’s:

The motion for new trial was then overruled, and defendant
excepted.

63 Immediately after the decision of said motion, the de-
fendant by his counsel asked the Court to allow him to file
the following affidavits ot Robert Hopkins, Wm. Cowdrey,

64 Ashahel Newton and B. I'. Parks, which the Court refuse
to do, and the defendant then and there excepted.

RoserT Hoekins, being first duly sworn, on oath says: That
the deposition ot Nicholas Conley was given to the jury upon
their retiring to consider of a verdict in said cause; that
65 said deposition was given to the jury without his know-
ledge or consent, and without the knowledge or consent of

his counsel.

Subscribed and sworn to, April 11th, 1863.

WicLiax Cowprey, being first duly sworn, states on oath:
That he was toreman ot the juryin the above entitled case, upon
the trial thereot'; that the deposition ot Nicholas Conley was
given to the jury, and by the jury read and considered, upon
their consideration ot a verdict upon retiring from the box.”

Subscribed and sworn to, April 11th, 1863.
Asager NewTox, being duly sworn; on oath says: “That he

was one of the jury in the above case; that the deposition of
Nicholas Conley was before the jury, and read by them, orsome
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of them, after retiring from the box to consider of a verdict;
that to the best of his recollection and belief, L. R. Wagner,
counsel for the plaintiff, gave the same to the jury.”

Subscribed and sworn to, April 11th, 1863.

66 B. F. Parxs, being first duly sworn, on oath says; That
the attached affidavits were made by this affiant, and shown to
plaintiff’s counsel, (except perhaps the affidavit of Newton,) on
the day they were sworn to, and he told them he was going to
enter the motion for a new trial. That this affiant was present
in the Court yesterday, and was in attendance this morning in a
very few minutes after the motion was decided. Affiant fur-
ther says, that he understood that the motion for a new trial
would not be disposed of until after the jury trials were disposed
of. And affiant intended to be present at the argument. He
asks that the accompanying affidavits may be filed in support
of the motion for a new trial.

Subscribed and sworn to, April 14, 1863..

The Court then and there refused to allow said affidavits to be

" filed in support of said motion, and deft then and there

excepted.

Q7 The Court allowed the remittiter of $20.75, and rendered
judgment for $157.52 and costs.
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ERRORS ASSIGNED.

1st. The Court erred in admitting improper evidence on the
part of plaintiff below.

2d. The Court erred in refusing proper evidence offered by
defendant.

3d. The Court erred in giving the said instructions, and each

of them, on the part of said plaintiff.
:

: S s
4th. The Court erred in overruling said motion for a new
trial in said cause.

5th. The Court errred in refusing to allow the affidavits of

said Hopkins, William Cowdrey, Ashahel Newton, and B. F.
Parks, and each of them.

6th. The Court erred in rendering the judgment aforesaid,
in manner and form aforesaid.

GLOVER, COOK & CAMPBELL,
For Appellants.




