14704

Supreme Court of Illinois

No.

Pres. & Trustees of the Town of
Keithsburg.

V8.

Frick.

71641 G307



ATE OF ILLINOIS, |
Ll i dl s SEG Ll f

 SUPREME cOURT,” (S i

THIRD GRAND DIVISION.

o T




Ul 200 o AHprs 5 152

/71 9[&11/

211 .
//[// /%/7/(13)41'0 8‘6‘14 4///_ [
[j’ﬁf@w el e

W/&Z i
Hev

/LW/ TEif and R ,D/Mx
Dl B el i L A e %f/uy_\
o O RGN e 2l P o SN
o, 5//(147 // ..v/;z1u il e .,{/fri—-(«z

M oto Ava -l /-1 A 114/" i S
/ T [%La,f At ftiminint i /'//,; L
QW///¢ chfm)z«/d A {//ﬂ it A
ﬂ,———/(/m«ep GO e P o //{ru PR

N 1ot g Ao Rl A%/M e T

Cq L oA r/{ }6(1/(40 /% S //1¢e/’ e S ‘(7——\
(}/\,((c‘\ . ﬂ/&*?{n& /
P / >

S e ‘ o A t/fé RAorie
)7‘ /M Ao /</,,;,.M1 )///(Mq(m' |

all / /{’/ﬁ( R

bRt



/27

Fars, T2,




STATE OF ILLINOIS, 7 o
SUPREME COURT. }SS- @he Leople of the State of IWinwiz,

To the Sheriff of_//tczcez County, GREETING::

gmmm, C the tecord and /&mcam/ 774 and aﬁo o the vendi {072 %J
e /aajmen/o o/é @ /&/ @ which wad o the Cleveo  dh

%meé) / /}L&L o el %ozm{/ /e //ém e / aﬁy {/ewa// tetween/

(ot s said that manifedt error® /(z{/ intetvencd, o the on, nyicry @/’
ot Pl S S /
“ 7

s we are informed / 4:4

rw;yz/am/, _____________________________________________________________________ 9% 2&4‘029 aid /zeamm’nyd o/'

which said 7 5 /mwz/o we' fave cansed 1o o wy/ O wnlo ouro M/&rama
%om/f) 0/43 the Hlats g/ e tnos, af ﬁ/f[czma /e//oza the /M/ ced {/ezeo//

lo cortectH Z/c catots on the same in a@c Gen and mannes, accorde; vy L lo law -

TFheiefare, MWe Gommand [You, &, %%// good and /m&%z/ men 9o
o %omz/ ) you fwe notice lo e said. -

that, /’{‘- le and afificar /e///aec the /’t;d{a'ced o// out said
w/&ecmd Cout, atn e neat tesmr o// vad Gowr, 7 le folden af Oltawa,

en sad C U/a/e on e /4345 7% gdf/m @//Zwo the therd CHlonde 970 ¢72 %zc/
CL Cf. /PO 1o fhoas Mo mcam/ and, /n&cca/ L7274 a//émdam/ and the cetots
a/ynw’ % %/‘-— stall sce/ %/ and /Zee//é/a lo do and tecedvs
what satd CGouwtt shatl oider® i/ oy f/é/k ,- and #ave ypu then {/ézf/ the
named /ﬂ%dﬂ /2/_) whom 4 you shatl, /wy e said M

L

: notice, {gyez%m with thos cored

Witwess, The Ian. Pinkney H. Alalker, Lhief fust;e aus
said ,ﬂ%ha Feal theteof, at Oltawa, this fif2A"___

day. of. in the year of au¢ Yord One
. Fhawsan] &_g/zt Sundred 71 Sixty-

W VA,

Llerk of the Sujiceme, Lourt.
7 /Bl




R e A T

A Ao rear / B,

?1 /Zz?'“ Ltcj—wa

Fhitn APl

Ll L

Capsie eIy

e f.&w ...~:.xM. ., o,
%,
1.



SUPREME COURT OF ILLINOIS,
THIRD GRAND DIVISION.
APRIL TERM THEREOF, A. D. 1864.

The President and Trustees of the Town of Keithsburg )
Charles A. Frick. j

ERROR TO MIKRCIEKIR COUNTY.

Brief for Plaintitt in Ervor.

"The essential and undisputed facts in this case are the following :

1. On the 27th day of October, 1855, the corporation of the town of Keithsburg,
in said Mercer county, was duly organized under the general law of the State of 1lli-
nois relating to incorperating towns and cities in said State.

9. On the 10th day of November, 1855, an election was held in the limits of said
corporation, when the legal voters of said town owning real estate within the limits of
said corporation were permitted to vote for or against the said town of Keithsburg
making a subscription to the capital stock of the Warsaw & Rockford Rail Road
Company for a sum not exceeding: $20,000, at which election legal voters residing within
said town, but not owning real estale therein, were not allowed to vote ; that all the votes
cast at such election were in favor of such subscription ; and that no other election
was ever held in said town in relation to taking stock in said Rail Road Company.

3. On the 16th of February, 1857, a special charter was, by the General Assem-

bly of Illinois, granted to the said town, in which charter, by Section 17, *The sub-
“geriplion heretofore made by said corporatien to the capital stock of the Warsaw &
“Rockford Rail Road Company for a sum not exceeding $20,000,” was attempted to

be ‘“legalized and co7g’i:_:11wd.”

4, On the first day of June, 1857, the said town issued eight bonds of that date
for one thousand dellars each, to the Warsaw & Rockford Rail Road Company, under
an ordinance of said town passed on the 4th day of May, 1857, and printed on the
back of cach of said bonds, with forty coupons attached to each of them, in payment
of so much of the subseription of said town to the stock of said Rail Road Company.

|
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5. That the said town of Keithsburg has levied a special tax {o pay the interest
on said bonds, and collected the same and paid such interest for several years after the
issuning of the boads to said Rail Road Company, and has at different times appointed
a proxy to cast the vote of said town in the clection of directors for said Rail Road

Company.




]
*)

This leads to the consideration of the second question presented by this record :

If the town of Keithsburg had no power or anthority to make a subscription to the
Warsaw & Rockford Rail Road Cempany, and the bonds issued in payment of the same
were void, then, could the said bonds be made valid by any action of the Board of
Trustees of said town recognizing their validity, or by an act of the Legislature of
this State?

The Legislature may change the remedies of parties, and perhaps cure some ir-
regularities in the execution of powers by ministerial officers, but it is not competent
for the Legislature to make contraets for parties, or make a void act valid. McDanicl
ct. al. vs. Correll et. al., 19 Ills., page 228, which was a case where a bill was filed to
set aside a will, and a decree obtained, with a summons issuing against only a part of
the devisces under the will, and the error was sought to be corrected by an act of the
Legislature ; and this Court, in passing upun the legality of the act in question, use
the following language :

“If it was competent for the Legislature to make a veid proceeding valid, then it has
“been done in this case. Upon this question we cannot for a moment doubt or lesi-
“tate. They can no move impart a binding efficacy to a void proceeding than they can
“take one man’s property from him and give it to another. Indeed; to do the one is to
“accomplish the other. * * The effect upon them (the legatees) is precisely the
“same as if it had declared in direct terms that the legacies bequeathed by this will
“to these defendants should not go te them, but descend to the heirs at law of the tes-

, “tator according to our law of descent. This it will not be pretended they could do
“directly, and they had no more anthority to do it indirectly, by making proceedings
“‘binding upon them which were void in law.”

The act of the Legislature of February 16, 1857, was therefore, so far as the same
attempts to “legalize and confirm'’ the ‘‘subscription heretofore made,” by the town of
Keithsburg, to the Warsaw & Rockford Rail Road Company, for a sum not exceeding

twenty thousand dollars, null and veid ; it being beyond the power of the Legislature
to legalize or confirm a void act. Session Laws 1857, page 874, Sec. 17. ﬂ

Neither could the said bonds be made valid by any action of the town authori-
ties, because no act or proceeding which is absolutely void, can be ‘‘ratified” so as to
have any binding force. Clark vs. Board of Sup. Hancock Co., 27 Ills., page 310 where
this Court held that — “If an election was held without warrant of law, or if it were
“ordered by a person or a tribunal having no authority, there could bs no deubt that
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“the whole proceeding would be absolutely void.  Such an cleetion, and every subse-
“quent step would be unauthorized and void, and therefore ineapable of ratification by
“the County authorities.”’

It is submitted that this case fulls within the rule laid down by ihis Court in the
cuse last cited. The town Trustees had no authority to call an election to vote for or
against taking stock in said Rail Road Company, ueither had it any authority to take
such stock, and the whole proceeding was therefore void, and incapable of Leing rati-
fied or made valid.

By the second section of the act of the Legisluature passed February 16th, 1857,
it being an act to incorporate the town of Keithsburg, the inhabitants of said towu it
seems were authorized to subscribe for and tuke stock in the Warsaw & Rocklord
Rail Road Company, to an amount not exceeding $20,000, and to issue the bonds of
said town in payment thereof to run for a term not exceeding twenty years, at a rate
of interest not to cxceed ten per cent. By the seventcenth section of the
same act, “The subscription heretofore made by suid corporation to the capital
“stock of the Warsaw & Rockford Rail Road Company of a sum not exceeding
“twenty thousand dollars, to be paid for in town bonds to run for twenty yearsat an
“interest mot exceeding ten per cent, is hereby legalized and confirmed to the full
“extent and for the purpose for which such subscription was made,” * * und the
President of said corporation was authorized to issue bonds of the corporation as there-
in specified for the payment of such subscription.  Session laws, 1857, page 857, scc.
2, and page 874, scc. 17.

The third and last question arising in this case would seem to be :

Were these bonds, introduced in evidence on the trial below, issued in payment of
a subscription to the capital stock of said Rail Road Company made by said town, un-
der the second section of the act of 1857, or were they issued by said town under the
17th section of said act and in payment of the subscription made by it to said Rail
Road Company, which was attempted to be “legalized and confirmed 2"

This question is, we think, easily settled by refering to the records and ordinances
of said town. The ordinance passed May 4th, 1857, by the town of Keithsburg, and
printed on the back of said bonds, recites as follows : “Whereas, by virtue
“of an ordinance of the Board of Trustees of the corporation of the town
“of Keithsburg, herctofore made, said corporatien then being duly authorized under a
“general act of the legislature of the State of Iilinois, providing for the incorporation
“‘of towns and cities, an election was beld in said town by the citizens legal voters
“thercof, to vote for or against said corporation subscribing to the capital stock, in a
“sum not exceeding $20,000, to the Warsaw & Rockford Rail Road Company, on
“the 4th [should be 10th] day of November, 1855, in pursuance of public notice, &c.
“ * * and whereas, afterwards, on the 16th day of February, A. D. 1857, a spe-
“‘cial charter was granted, incorporating the said town of Keithsburg, whereby the
““subscriplion taken as aforesaid was legalized by the provisions following, to wit 3"

Section 17 of said special charter, being then copied into said ordinance, and

reading as follows : “ZThe subscription heretofore made by said corporation to the
‘“capital stock of the Warsaw & Rockford Rail Road Company, of a sum not ex-
‘“‘ceeding twenty thousand dollars, to be paid for in town bonds to run for twenty

‘“years at an interest]not exceeding ten per cent, is hereby legalized and confirmed to
“'the full extent and for the purpose for whick such subscriplion was made, and the Pre-
“sident of said corporation is hereby fully authorized and empowered to execute and
“issue said bonds under his hand and the corporate seal of said town, and for the
“payment of which bonds, and the interest accruing thereon as the same becomes
“due, the faith of said corporation shall be fully pledged and bhound, * %
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The whole of section seventeen of said special charler is copied into said ordi-
nauce, and printed on the back of each and all of the aforesaid bonds, giving notice to
all who had anything to do with such bonds, whether as owner or otherwise, that they,
and each of them, were issued in pursuance of the power vested in the Board of Trus-
tees of said town by virtue of the election leld on the 106th day of November, 1855,
and the proceedings had under the same, and the 17th section of said special charter,
by which such proceedings were attempted to be legalized and confirmed. Tho second
gection of said specinl charter is not even alluded to in said ordinance, and indeed it is
not mentioned in any one instance by said town in any proceedings it may have had in
relation to taking stock in the Warsaw & Rockford Rail Road Company, or in relation
to the bonds issued by said town, and so far as the record in this case shows, section
two, of said charter, has never, in any instance, been mentioned or taken any notice of
in any ordinance or proceeding of said town. If this subscription had been made, and
these bonds issued in payment thereof, under and in pursuance of the power and au-
thority granted the board of trustees of said town by said sectien two, would not said
board have referred to it in some ordinance or proceeding relating to such subscription
and bonds ? Can it be presumed for a moment that the said trustees were acting under
the second section of suid special charter, when they in all cases refer to the 17th see-
tion thereof, and the election held in November, 1855, as the source of the power and
authority under which they claimed to act. These questions ave so plain that their
statement suggests the correct and only answer that can be given to them.

The town of Keithsburg in the ordinance above mentioned says, in subtance, te
said Rail Road Company, that it feared that its proceedings to make a subscription to
the capital stock of said company, while it was acting under the general law relating
to incorporating towns and cities, was illegal, and that it had obtained a special char-
ter, in and by which the said proceedings had been *legalized and confirmed.” That it
would then issuc its bonds for the payment of its subscription founded thereon to the
capital stock of said company, as fast as the same became due from the assessments
made thereon, and that no possible mistake or question should arise as to its anthority,
it would print the scction of said special charter on the back of said bonds, showing to
cvery person into whose hands the same should fall, that the Legislature had legalized
and confirmed its subscription, and that it claimed to act, and did act, so far as said
bonds were concerned, from the authority derived from section 17, of said charter, and
under the proceedings therein attempted to be legalized and confirmed.

As early as April 2d, 1857, a resolution was passed by the Board of Trustees of
said town, authorizing the President of said Loard to issue “Corporation Bonds as
contemplated in the special charter granted to said town, “on the subscription of the
said town of Keithsburg lo the capital stock of said Warsaw & Rockford Rail Road Com-
pany.” What subscription is here referred to ? It could not be a subscription to said
Rail Road after the passage of said special charter, for the town had not then organi-
zed under said special charter, and it must have referred to the subscription “hercto-
fore made” and attempted to be legalized and confirmed. It shows also, that a sub-
scription was then made, in payment of which the President of said board was autho-
rized to exccute and issue the bonds of the town of Keithsburg—and only one sub-
scription is meationed in any ordinance er resolution of said tewn to the capital stock
of the Warsaw & Rockford Rail Road Company, which is the one that was attempted
to be *legalized and confirmed” by the Legislature in the special charter.

1t is contended by the defendant in error that these bounds, and consequently the
conpons which were attached to the same, were only voidable, supposing they were is-
sued under the 17Tth section of said special charter, and that said town has ratified and
confirmed the same by levying and collecting taxes to pay the interest on the same,
and appointing a proxy to cast the vote of said town at one or more clections for di-
rectors for said rail road company, and that this case falls within the rule laid down
by this Court in Johnson 2s. Stark Co , 24 Ills., page 75, which was to the effect that
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Tuformalilies and. wregularities in the issuing of bonds might be cured by the action of
the corporation issuing them, in paying interest on the bonds and otlierwise recogni-
zing theiv validity ; there werc other points in the case, but this was the chicf rule es-
tablished. In the case last cited it was admitted that the County had authority to is-
sue the bonds from which the coupons were detached, but there was an irvegularity
committed in the issuing of said bonds, whicl, it was claimed, rendered them null and
void. The facts in the case on trial are entirely different. Here it is claimed that the
bonds were issued without any authority of law, and were, from their inception, entire-
ly void, nnd consequently could not be nade valid, by any act of recognition by said
town, or by any curative act of the Legislature. McDaniel et. al. vs. Correll et. al ;
19 Ills., page 227; and Clark vs. ITancock Co., 27 Ills page 305. :

It is claimed that by the sccond section of the act of 1857, the board of trustees
of said town had authority to take stock in said Rail Road Company without the cou-
sent of the legal voters thereof, and to issuc the bonds of said town in paymeut of
such stock, which would be valid and binding ; and that the issuing of these bonds by
the President and Trustees of Keithsburg, is but a fair exercise of such power.

This position has, perhaps, alveady been answered. It may, possibly, be compe-
tent for the Legislature to enable the county court of a county, the commnon council of
a city, or the board of trustecs of a town, to take stock, or make a subscriplion to the
capital stock of a rail road company, without the consent of the legal voters of such
county, city or town, but it is seldom if ever done in this State. And so far as this
case is concerned, it mukes no difference what power may have been gianted by the
second section of the act of 1857 to the president and trustees of Keithsburg, inas-
much as they have wever ezercised such authority.

These bonds were issued in payment to a subscription to suid Rail Road Company,
which was attempted to be “legalized and confirmed” in the 1Tth section of the act of
February 16, 1837, which was based on the election and proceedings of said town in
1855. Steps were taken to issue bonds in payment of such subscription or some part
of it before the town was organized under the special charter, and all the ordinauces
and resolutions of the town show that the board of trustees were acting uunder the
election of November 10, 1855, and proceedings had subsequent to that time, and the

attempted legalization of the same in the special charter grauted to the town as above
mentioned.

The plaintiff below cannot be considered as an innocent holder of the bonds and
coupons, because the law under which they were issued is printed on the back of the

bonds, giving notice to every holder thereof of the law and anthority under which they
were made and issued.

To recapitulate—the plaintiff’s position is this :




HARRIS & SPAULDING, Attorneys for Plaintiff in error.
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