13588

Supreme Court of Illinois

No.

People

Vs.

Wilson.

71641 o7



3
8

! STATE OF ILLINOIS,

|

VI N e L S it S AR )



Jameson & Morse, Printers, 14 La Sallo St., Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

FRANCIS M. WILSON,
Llaintiff in Ervor, ff
Writ of Error to
ADS.
- Zroquois.
THE PEOPLE OF THE STATE OF ILLINOIS,
Defendants in Error.

This was an action of Bastardy, tried at the November term, A. D.
1860, of the Iroquois Circuit Court.

November 5th, 1860. Affidavit filed in the Cireunit Court.

Rec. p. 2 Srate or Iriivors, )
Iroquois County.

The complaint of Lucy Francis, of said County,
an unmarried woman, made before William F. Keady, Esq., one of the
Justices of the Peace in and for said County, under oath, who says, that
on the 19th day of last July, A. D. 1860, at the residence of Curtis
Orms, in Ash Grove, in the County aforesaid, she was delivered of a
female bastard child, and that Francis Wilson, of Ash Grove, in said
County, is the father of the said child.

3 Justice’s warrant, in usual form.
4 Appeal bond from the Justice, in the usual form.
6 Justice’s transcript, certified to the Cireuit Court, showing that the

defendant was bound over to answer the charge.

s James Fletcher appointed State’s Attorney to prosccute this case,
November 224, 1860.
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Issue made of whether Francis Wilson is the father of a female
bastard child of which Lucy Francis was delivered, on 19th day of
J‘u]‘Y, 1860.

Defendant pleads not guilty.

Trial by jury. Verdiet, that they find the defendant guilty.

Motion for a new trial.

Motion for new trial overruled, November 80th, 1860. Defendant
excepted.

Judgment of the Court, that Francis Wilson do pay the sum of fifty
dollars yearly, for seven years, for the support and maintenance of the
said bastard child of the said Lucy Francis, together with costs.

Order to defendant to file hond in the sum of SSOO,‘ with County
Judge, with James Wilson as security, conditioned for payment of judg-
ment. Thirty days allowed to file bill of exceptions.

December 1st, 1860. Bond filed and approved; defendant dis-
charged. December 27th, 1860, bill of exceptions filed.

BILL OF EXCEPTIONS.

Shows that Lucy Francis was sworn, and testified that she was an
unmarried woman, and gave birth to a female child 19th July, 1860.
That I'rancis Wilson was the father of it. Had been in Ash Grove
about four years. Stopped first at home, at Curtis Orms’; then went to
Wilson’s abont a year; then to Mr. Willoughby’s, and resided two weeks;
then went a second time to My, Wilson’s, and resided about two years;
then, May 1st, 1859, went to M. Harvey’s, and resided five months;
then went direct to Mr. Wilson’s again. Did house work at Harvey’s;
his wife was not living. TLast fall first had intercourse with a man. It
was with Francis Wilson. Ie is sixteen Years old. IIe told me he
would marry me. I didn’t let him have intercourse the first time he
asked me. He asked me half a dozen times, probably.

Details six times that she was solicited before intercourse occurred
in the dining room. 1 stated to no person but my mother, for four days
after the child was born, whose c¢hild it was. I did not within six days,
nor any other time. I signed a paper within six days after, saying that
it was not I'rancis Wilson’s child. I did state to John B. Clark that the
child was not Francis Wilson’s; it was within four days I stated that.
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I never told Edward Wilson, under the promise of privacy, that
the child was Wesley Harvey’s; I never told him any such thing. I
never told him that just before I left Mr. Harvey’s, he came and got
into bed with me.

The plaintiff then proposed to re-examine the witness as to whether
intercourse took place subsequent to the time about which she had been
examined. Defendant objected. Objection overruled, and defendant
excepted. Witness then stated that defendant had had intercourse some
half a dozen times, and that Francis had threatened to penitentiary her
in case she did not clear him of the charge. Francis didn’t state that
there was a rumor around that he was the father of the child, and that if
I swore to a lic it would penitentiary me. Francis said that there was
a report that he was the father of the child. And he also said if.I
swore false it would penitentiary me.

Details subsequent interviews, and all in the dining room. Was
sure that Mrs. Wilson did not occupy the lounge there.

Nancy Orms sworn, and testified that the child was born 19th July,
1860. She was at Harvey’s from the first of May, 1859, till the 2d of
October after; then went to Wilson’s, and staid till July 15th, 1860.

Melissa Francis testified to I'rancis telling Lucy that she was a nice
girl, and threatened to penitentiary her if she did not clear him. Did
not hear distinetly all that was said. Ilarvey came two days after the
child was born, and wanted to know if Lucy swore the child on to him.
ITe came again in about a week and a half.

John B. Clark sworn on the part of the defendant. I went to M.
Orms’ house some time in July last. Edward Wilson went with me. I
had an affidavit written out, exonerating Francis Wilson from being the
father of the child. She said she was willing to sign the affidavit and
be qualified to it. She signed it and I qualified her to it:

StATE oF ILLINOIS, |
Troquois County. | °°
Before me, John B. Clark, a Justice of the Peace,
personally came Lucy Francis, who being by me duly sworn, deposeth
and saith, that the child of which she was lately delivered does not
belong to Francis M. Wilson.

Signed and sworn to July 24th, 1860.

She seemed calm and quiet. She had some conversation with M.
Edward Wilson. e told her that he was friendly to her, and if his
brother was guilty he did not wish her to exculpate him. She signed
the aftidavit voluntarily, and I swore her to it.




John H. Stidham testified that he visited Lucy Francis, and that he
cautioned her as to what she might talk about the matter, and advised
her to send for the father of the child, and settle with him privately.
She then told me it was not Frank’s child, and that she never said it
was. Idward Wilson said, since you have cleared Frank, would you
have any objection if we brought Squire Clark Liere and have him take
your affidavit to that effect. She said “No.” She understood herselt
at the time, and had the possession of her faculties, if I am any judge.

Edward Wilson and I went out and left Francis in with Lucy awhile,
and I think this conversation occurred after we went in.

Edward Wilson testified to about the same as Esq. Stidham, and
then goes on to say, that after Stidham had left, he had a long conversa-
tion with Lucy, and she told him that the child was Wesley Harvey’s.
Mrs. Orm told Lucy the next day that she didn’t want any more of her
lying. I told her not to sign the afidavit unless it was truc. My mother
occupied the dining room from the sixth or cighth of October till about
the 20th of that month.

Wesley ITarvey swore that he never had had sexual intercourse
with Lucy Francis.

Bill of exceptions contains all the evidence.

The Court gave the following Thstruction for the People :

That if the jury believe from the evidence that the People have
proven the child of Lucy Francis to be the child of Francis Wilson, and
that the defendant, Francis, has failed to show by evidence that such is
not the fact, then the law is for the plaintiff, the People.

To the giving of which instruction the defendant excepted.

The Court refused to give the following instruction, to which the
defendant excepted :

The jury ave further instructed, that the defendant is not bound to
prove that Wesley Harvoy, or anybody else, is the father of the child,
and if the jury believe from the evidence that Francis Wilson had sexual
intercourse with Lucy Francis, and also that any other person had sexual
intercourse with her, within the period of the duration of pregnancy
immediately prior to her delivery, then they must be satisfied beyond a
reasonable doubt that the evidence for the prosecation excludes the pro-
bability of that other person being the real father of the child, else the
law is for the defendant.




Affidavit of defendant, showing that he can prove by his mother,
who occupied the dining room at the time the girl swore intercourse took
place, she being then sick there, that it could not possibly have been
done. And that he could not foresee that the girl would have sworn so
as to render this testimony nccessary.

Aflidavit of juror, Daniel Lawrence, that the Court sent two or three
messages to them in relation to their duty, the last one of which was,
“That a verdict of* the jury to disagree would not be accepted by the
Court,” and then added, “that the jury would have to be all agreed
before they could give in a verdict and be discharged;” which induced
affiant to agree to a verdict against his conscience, and supposing he was
complying with alegal requirement of the Court, else he would not have
done so.

Affidavit of Westbrook does not controvert affidavit of Lawrence.

Defendant excepts to overruling motion for a new trial.

ERRORS ASSIGNED.

The Conrt erred in allowing the prosecuting witness to examine to
new matter.

The Court crred in making the giving of the bond part of the
judgment of the Court.

The verdict is against the evidence.
The verdict and judgment are contrary to law.

The jury were unlawfully tampered with by messages from the Court.

The Court erred in overruling motion for a new trial on affidavit
of new discovered evidence.

The Court erred in granting the 4th instruction for the People.

The Court erred in refusing the 4th instruction for defendant.

The Court erred in overruling motion fora new trial, and rendering
Jjudgment against the defendant.
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Jameson & Morse, Printors, 14 La Salle 8t., Chicago.

IN THE SUPREME COURT.

FRANCIS M. WILSON,
4 Plaintiff in Error,

ads.

THE PEOPLE OF THE STATE OF ILLINOIS,
Defendant in Lrrors.

POINTS OF PLAINTIFF IN ERROR.

1st. The court erred in allowing The People, in re-examination, to
permit the prosecuting witness to detail new instances of intercourse
with the defendant.

“On the primary examination of the witness, or, as it is generally
called, his examination in chief, you are bound at your peril to ask all
material questions in the first instance; and if you omit this, it cannot
be done in reply. No new question can be put in reply unconnccted
with the subject of the cross-oxamination, and which does not tend to
explain it.

Second Ed. Philips’ Evidence, page 711.
Note 500, Cowen & Hills Notes.—4/ 75 A 24 1L
1 Starkie’s Evidence, 150. Pogr €7 5= nA ST

This rule is adhered to with the greatest strictness in criminal
cases.
Locw vs. Beezley, 4 Car. & Payne, 218. 5~ 7/
Liew vs. Stimpson, 2 Car. & Payne, 415.
1 Peters’ Cir. Court Rep., 85, 89.
., 8 Washington Cir. Court Rep., 85, S. C.

2nd. The court erred in making the giving of the bond part of the
judgment of the court.

The Bastardy Statute, Sec. 5, provides that the court, if the defendy
ant be found guilty, may give judgment against him for not exceeding
fifty dollars a year, and for the costs. The bond is a separate matter.




3rd. The verdict is against the evidence. The prosecutrix not
only contradicted herself from beginning to end, but has sworn to two
affidavits diametaicaally opposed to each other.

4th. The jury were unlawfully tampered with by messages from

the court.

Affidavits of a juror are allowable where they show a misdirection
by the court. It was so understood in Sargent vs. , 5 Cowen,
122, and ez parte Caykendall, 6 Cowen, 53.

The affidavit of the juror Lawrence, shows that they were misled
by a message from the court sent to them, which is vastly more repre-
hensible than a misdirection in court conld be.

In Guykowski vs. The People, 1 Scam., 476, the affidavit of the
juror was admitted to prove himselt an alien. It could never be known
in a majority of instances that a jury were tampered with, if they were
not allowed to state the fact.

But aside from the affidavit of the juror, the atlidavit of the officer
Westbrook, shows clearly that the thing was done, and it is morally
certain that the jury never would have convicted the defendant had they
not been wrongly instructed out of court in violation of law.

If the Judge, who sits on a trial, can send word to the jury what
they must do, then no man is safe.

Crabtree vs. Iagerbough, 23 Tl1., 349.
ol Lisher ps. The People, 23 1ll., 295.
. Koy 1y SruferC /2 »” D
Sep kv berts /[ Postod 32y

5th. The affidavit of the defendant for a new trial brings him
within the Jaw, and a new trial should have been granted.

Mdford vs. Shepard, 1 Scammon, 583.
Schlencker vs. Risley, 8 Scam., 436.
Crozier vs. Cooper, 14 111, 141.

6th. The fourth instruction f{or The People is bad, because it re-
quires the defendant to prove a negative absolutely, whereas he is only
required to raise a reasonable doubt of his gnilt by the evidence.

. Ptire I Jecf At 300, cC 2

7th. The fourth instruction for the defendant should have been
given. If it be probable, upon the evidence, that some other person
was the real father of the child, tle defendant ought not to have been con-
victed. And that that fact was not probable the jury ought to have been
satisfied beyond a reasonable doubt, and hence the instruction was
wrongly refused.
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Sth. The facts made out in this case, and the exceeding suspicious
character of the testimony of the prosecutrix falling little short of down-
right perjury, and the fact that the time and place were pointed out
where these interviews took place, which can be shown to have been
false on another trial, all serve to bring us within the principle of the
case of Zhe People vs. Lincoln, 20 Ill., 365, and ought to induce the
court to hesitate before pronouncing this youth of sixteen guilty of a
charge which is the most easy to prove and the most difficult to disprove

of any in the law.

CHARLES H. WOOD,
Jor Plaintiff in Error.
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Jameson & Morse, Printers, 14 La Sallo 8t., Chicago.

IN THE SUPREME COURT.

FRANCIS M. WILSON,
Plaintiff in Error,

ads.

THE PEOPLE O THE STATE OF ILLINOIS,
Defendant in Errors.

POINTS OF PLAINTIFF IN ERROR.

1st. The court erred in allowing The People, in re-examination, to
permit the prosecuting witness to detail new instances of intercourse
with the defendant.

“On the primary examination of the witness, or, as it is generally

called, his examination in chief, you are bound at your peril to ask all

material questions in the first instance; and if you omit this, it cannot

be done in reply. No new question can be put in reply unconnected

with the subject of the cross-examination, and which does not tend to

explain it. g
Second Ed. Philips’ Evidence, page 711.
Note-500-Gowen & Hills Notes. 72~ 5.(. 222
1 Starkie’s Evidence, 150. Puse ¥ 7 P NGT 578,

This rule is adhered to with the greatest strictness in criminal
cases.
Lex vs. Beezley, 4 Car. & Payne, 218. $°7 ¢
Leex vs. Stimpson, 2 Car. & Payne, 415.
1 Peters’ Cir. Court Rep., 85, 89.
3 Washington Cir. Court Rep., 85, S. C.

2nd.  The court erred in making the giving of the bond part of the
judgment of the court.

The Bastardy Statute, Sec. 5, provides that the cowrt, if the defend-
ant be found guilty, may give Jjudgment against him for not exceeding
fifty dollars a year, and for the costs. The bond js a separatc matter.




3rd. The verdict is against the evidence. The prosecutrix not
only contradicted herself from beginning to end, but has sworn to two
affidavits diametaicaally opposed to each other.

4th. The jury were unlawfully tampered with by messages from
the court.

Affidavits of a juror are allowable where they show a misdirection
by the court. It was so understood in Sargent vs. , 0 Cowen,
122, and ex parte Caykendall, 6 Cowen, 53.

The affidavit of the juror Lawrence, shows that they were misled
by a message from the court sent to them, which is vastly more repre-
hensible than a misdirection in court conld be.

In Guykowsk: ws. The People, 1 Scam., 476, the affidavit of the
juror was admitted to prove himselt an alien. It could never be known
in a majority of instances that a jury were tampered with, if they were
not allowed to state the fact.

But aside from the affidavit of the juror, the affidavit of the officer
Westbrook, shows clearly that the thing was done, and it is morally
certain that the jury never would have convieted the defendant had they
not been wrongly instructed out of court in violation of law.

If the Judge, who sits on a trial, can send word to the jyry what
they must do, then no man is safe.

Crabtree vs. Llagerbough, 23 1ll., 849,

%}kt‘ e Lrishey vs. The People, 23 1l1., 295.
0 PR KT ) many B s~
) d/bwjé“ Ty ﬁxr&eﬁ / /)('(y//!(, L )l
5th. ﬁ‘he affidavit of the defendant for a new trial brings him
within the law, and a new trial should have been granted.
Mulford vs. Shepard, 1 Seammon, 5S83.
Sehlencker vs. Risley, 3 Scam., 486.
Crozier vs. Cooper, 14 111, 141.

6th. The fourth instruction f(or The People is bad, because it re-
quires the defendant to prove a negative absolutely, whereas he is only
required to raise a reasonable doubt of his guilt by the evidence.

Tth. The fourth instruction for the defendant should have been
given. If it be probable, upon the evidence, that some other person
was the real father of the child, the defendant ought not to have been con-
victed. And that that fact was not probable the jury ought to have becn
satisfied beyond a reasonable doubt, aud hence the instruction was
wrongly retused.




8th. The facts made out in this case, and the exceeding suspicious
character of the testimony of the prosecutrix falling little short of down-
right perjury, and the fact that the time and place were pointed out
where these interviews took place, which can be shown to have been
false on another trial, all serve to bring us within the principle of the
case of Zhe People vs. Lincoln, 20 Ill., 365, and ought to induce the
court to hesitate before pronouncing this youth of sixteen guilty of a
charge which is the most easy to prove and the most difficult to disprove
of any in the law.

CHARLES H. WOOD,
Jor Plaintiff in Irror.
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

FRANCIS M. WILSON,

Llaintiff in Error, . -
Writ of Error to

Lroquois.

ADS.
THE PEOPLE OF THE STATE OF ILLINOIS,
Defendants in Error.

This was an action of Bastardy, tried at the November term, A. D.
1860, of the Iroquois Circuit Court.

November 5th, 1860. Affidavit filed in the Cirenit Court.

Ree. p. 2 StaTE oF ILLL\'OIS,}
Iroquois County.

The complaint of Lucy Franeis, of said County,
an unmarried woman, made before William T. Keady, Esq., onc of the
Justices of the Peace in and for said County, under oath, who says, that
on the 19th day of last July, A. D. 1860, at the residence of Curtis
Orms, in Ash Grove, in the County aforesaid, she was delivered of a
female bastard child, and that Francis Wilson, of Ash Grove, in said
County, is the father of the said child.

Justice’s warrant, in usual form.
Appeal bond from the Justice, in the usual form.

Justice’s transeript, certified to the Circuit Cowt, showing that the
defendant was bound over to answer the charge.

James Fletcher appointed State’s Attorney to prosecute this case,
November 22d, 1860.
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Issue made of whether Francis Wilson is the father of a female
bastard child of which Lucy Francis was delivered, on 19th day of
July, 1860.

Defendant pleads not guilty.
Trial by jury. Verdict, that they find the defendant guilty.
Motion for a new trial.

Motion for new trial overruled, November 30th, 1860. Defendant
excepted.

Judgment of the Court, that Francis Wilson do pay the sum of fifty
dollars yearly, for seven years, for the support and maintenance of the
said bastard child of the said Lucy Francis, together with costs.

Order to defendant to file bond in the sum of §800, with County
Judge, with James Wilson as security, conditioned for payment of judg-
ment.  Thirty days allowed to file bill of exceptions.

December 1st, 1860. Bond filed and approved; defendant dis-
charged. December 27th, 1860, bill of exceptions filed.

BILL OF EXCEPTIONS.

Shows that Lucy Francis was sworn, and testified that she was an
unmarried woman, and gave birth to a female child 19th July, 1860.
That Irancis Wilson was the father of it. Had been in Ash Grove
about four years. Stopped first at home, at Curtis Orms’; then went to
Wilson’s about a year; then to Mr. Willoughby’s, and resided two wecks;
then went a second time to Mr. Wilson’s, and resided about two years;
then, May 1st, 1859, went to Mr. Harvey’s, and resided five months;
then went direct to Mr. Wilson’s again. Did house work at Harvey’s;
his wife was not living. Last fall first had intercourse with a man. It
was with Francis Wilson. IIe is sixteen years old. Ie told me he
would marry me. I didn’t let him have intercourse the first time he
asked me. Ile asked me half a dozen times, probably.

Details six times that she was solicited before intercourse occurred _
in the dining room. I stated to no person but my mother, for four days
after the child was born, whose child it was. I did not within six days,
nor any other time. I signed a paper within six days after, saying that
it was not I'rancis Wilson’s child. I did state to John B. Clark that the
child was not Irancis Wilson’s; it was within four days I stated that.
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I never told Edward Wilson, under the promise of privacy, that
the child was Wesley Harvey’s; I never told him any such thing. I

never told him that just before I left Mr. Harvey’s, he came and got
into bed with me.

The plaintift then proposed to re-examine the witness as to whether
intercourse took place subsequent to the time about which she had been
examined. Defendant objected. Objection overruled, and defendant
cxcepted, Witness then stated that defendant had had intercourse some
half a dozen times, and that Francis had threatened to penitentiary her
in case she did not clear him of the charge. Francis didn’t state that
there was a rumor around that he was the father of the child, and that if
I swore to a lie it would penitentiary me. Trancis said that there was
a report that he was the father of the child. And he also said it I
swore false it would penitentiary me.

Details subsequent interviews, and all in the dining room. Was
sure that Mrs. Wilson did not occupy the lounge there.

Naney Orms sworn, and testified that the child was born 19th July,
1860. She was at Harvey’s from the first of May, 1859, till the 2d of
October after; then went to Wilson’s, and staid till July 15th, 1860.

Melissa I'rancis testified to Francis telling Lucy that she was a nice
girl, and threatened to penitentiary her if she did not clear him. Did
not hear distinctly all that was said. Ilarvey came two days after the
child was born, and wanted to know if Lucy swore the child on to him.
IIe came again in about a week and a half.

John B. Clark sworn on the part of the defendant. I went to Mr.
Orms’ house some time in July last. Edward Wilson went with me. I
had an affidavit written out, exonerating Francis Wilson from being the
father of the child. She said she was willing to sign the affidavit and
be qualified to it. She signed it and I qualitied her to it:

StaTe oF IruiNors, )

Iroquois County. f ™

Before me, John B. Clark, a Justice of the Peace,

personally came Lucy I'rancis, who being by me duly sworn, deposeth

and saith, that the child of which she was lately delivered does not
belong to Francis M. Wilson.

Signed and sworn to July 24th, 1860.

She seemed calm and guiet. She had some conversation with Mr.
Edward Wilson. Ie told her that he was friendly to her, and if his
brother was guilty he did not wish her to exculpate him. She signed
the affidavit voluntarily, and I swore her to it.




John H. Stidham testified that he visited Lucy Francis, and that he
cautioned her as to what she might talk about the matter, and advised
her to send for the father of the child, and settle with him privately.
She then told me it was not Frank’s child, and that she never said it
was. Edward Wilson said, since you have cleared Frank, would you
have any objection if we brought Squire Clark here and have him take
your affidavit to that effect. She said “No.” She understood herselt
at the time, and had the possession of her faculties, if I am any judge.

Edward Wilson and I went out and left Franeis in with Lucy awhile,
and I think this conversation occurred after we went in.

Edward Wilson testified to about the same as Esq. Stidham, and
then goes on to say, that after Stidham had left, he had a long conversa-
tion with Lucy, and she told him that the child was Wesley Harvey’s.
Mrs. Orm told Lucy the next day that she didn’t want any more of her
lying. I told her not to sign the affidavit unless it was true. My mother
occupied the dining room from the sixth or cighth of October till about
the 20th of that month.

Wesley ITarvey swore that he never had had sexual interconrse
with Lucy Francis.

Bill of exceptions contains all the evidence.

The Court gave the following instruction for the People:

That if the jury believe from the evidence that the People have
proven the child of Luey Francis to be the child of Francis Wilson, and
that the defendant, Francis, has failed to show Ly evidence that such is
not the fact, then the law is for the plaintiff; the People.

To the giving of which instruction the defendant excepted.

The Court refused to give the following instruction, to which the
defendant excepted :

The jury ave farther instructed, that the defendant is not bound to
prove that Wesley Harvey, or anybody clse, is the father of the child,
and if the jury believe from the evidence that Francis Wilson had sexual
intercourse with Lucy I'rancis, and also that any other person had sexual
intercourse with her, within the period of the duration of pregnancy
immediately prior to her delivery, then they must be satisfied beyond a
reasonable doubt that the evidence for the prosceution excludes the pro-
bability of that other person being the real father of the child, else the
law is for the defendant.
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Affidavit of defendant, showing that he can prove by his mother,
who occupied the dining room at the time the girl swore intercourse took
place, she being then sick there, that it could not possibly have been
done. And that he could not foresee that the girl would have sworn so
as to render this testimony nccessary.

Affidavit of juror, Daniel Lawrence, that the Court sent two or three
messages to them in relation to their duty, the last one of which was,
“That a verdict of the jury to disagree would not be accepted by the
Court,” and then added, “that the jury would have to be all agreed
before they could give in a verdict and be discharged;” which induced
affiant to agree to a verdict against his conscience, and supposing he was
complying with a legal requirement of the Court, else he would not have
done so.

Affidavit of Westbrook does not controvert affidavit of Lawrence.

Defendant excepts to overruling motion for a new trial.

ERRORS ASSIGNED.

The Court crred in allowing the prosecuting witness to examine to
new matter.

The Cowrt erred in making the giving of the bond part of the
judgment of the Court.

The verdict is against the evidence.
The verdict and judgment are contrary to law.

The jury were unlawfully tampered with by messages from the Court.

The Cowt erred in overruling motion for a new trial on affidavit
of new discovered evidence.

The Court erred in granting the 4th instruction for the People.
The Court erred in refusing the 4th instruction for defendant.

The Court erred in overruling motion fora new trial, and rendering
judgment against the defendant.
Judg 8
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

FRANCIS M. WILSON,

Llainteff in Error, : X
Wit of Lrror

Zroquois.

ADS.
THE PEOPLE OI THE STATE OF ILLINOIS,
Defendants in Error.

This was an action of Bastardy, tried at the November term, A. D.
1860, of the Iroquois Circuit Court.

November 5th, 1860. Affidavit filed in the Circuit Court.

State oF Iruvors, |
Iroquois County. | °

The complaint of Luey Francis, of said County,
an unmarried woman, made before William F. Keady, Esq., one of the
Justices of the Peace in and for said County, under oath, who says, that
on the 19th day of last July, A. D. 1860, at the residence of Curtis
Orms, in Ash Grove, in the County aforesaid, she was delivered of a
female bastard child, and that I'rancis Wilson, of Ash Grove, in said
County, is the father of the said child.

Justice’s warrant, in usual form.
Appeal bond from the Justice, in the usual form.

Justice’s transeript, certified to the Circuit Cowrt, showing that the
defendant was bound over to answer the charge.

James Fletcher appointed State’s Attorney to prosccute this case,
November 22d, 1860.




Issue made of whether Francis Wilson is the father of a fomale
bastard child of which Lucy Francis was delivered, on 19th day of
July, 1860.

Defendant pleads not guilty.
Trial by jury. Verdiet, that they find the defendant guilty.
Motion for a new trial.

Motion for new trial overruled, November 30th, 1860. Defendant
excepted.

Judgment of the Court, that Francis Wilson do pay the sum of fifty
dollars yearly, for seven years, for the support and maintenance of the
said bastard child of the said Lucy Francis, together with costs.

Order to defendant to file bond in the sum of §800, with County
Judge, with James Wilson as security, conditioned for payment of judg-
ment. Thirty days allowed to file bill of exceptions.

December 1st, 1860. Bond filed and approved; dcfendant dis-
charged. Deceember 27th, 1860, bill of exceptions filed.

BILL OF EXCEPTIONS.

Shows that Lucy Francis was sworn, and testified that she was an
unmarried woman, and gave birth to a female child 19th July, 1860.
That Francis Wilson was the father of it. ITad been in Ash Grove
about four years. Stopped first at home, at Curtis Orms’; then went to
Wilson’s about a year; then to Mr. Willoughby’s, and resided two weeks;
then went a second time to Mr. Wilson’s, and resided about two years;
then, May 1st, 1859, went to Mr. Harvey’s, and resided five months;
then went direct to Mr. Wilson’s again. Did house work at Harvey's;
his wife was not living. Last fall first had intercourse with a man. It
was with Francis Wilson. IIe is sixteen years old. He told me he
would marry me. I didn’t let him have intercourse the first time he
asked me. Ile asked me half a dozen times, probably.

Details six times that she was solicited before intercourse occurred
in the dining room. I stated to no person but my mother, for four days
after the child was born, whose child it was. I did not within six days,
nor any other time. I signed a paper within six days after, saying that
it was not Francis Wilson’s child. I did state to John L. Clark that the
child was not Francis Wilson’s; it was within four days I stated that.
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I never told Edward Wilson, under the promise of privacy, that
the child was Wesley Harvey’s; I never told him any such thing. I
never told him that just before I left Mr. Harvey’s, he came and got
into bed with me.

The plaintiff then proposed to re-examine the witness as to whether
intercourse took place subsequent to the time about which she had been
examined. Defendant objected. Objection overruled, and defendant
excepted. Witness then stated that defendant had had intercourse some
half a dozen times, and that Francis had threatened to penitentiary her
in case he did not clear him of the charge. Francis didn’t state that
there was a rumor around that he was the father of the child, and that it
I swore to a lie it would penitentiary me. TFrancis said that there was
a report that e was the father of the child. And he also said it T

swore false it would penitentiary me.

Details subsequent interviews, and all in the dining room. Was
sure that Mrs. Wilson did not occupy the lounge there.

Nancy Orms sworn, and testified that the child was born 19th July,
1860. She was at Harvey’s from the first of May, 1859, till the 2d of
October after; then went to Wilson’s, and staid till July 15th, 1860.

Melissa Francis testified to I'rancis telling Lucy that she was a nice
girl, and threatened to penitentiary her if she did not clear him. Did
not hear distinetly all that was said. Ilarvey came two days after the
child was born, and wanted to know if Lucy swore the child on to him.
IIe came again in about a week and a half.

John B. Clark sworn on the part of the defendant. I went to Mr.
Orms’ house some time in July last. Edward Wilson went with me. I
had an affidavit written out, exonerating Francis Wilson from being the
father of the child. She said she was willing to sign the affidavit and
be qualified to it. She signed it and I qualified her to it:

StaTE oF ILLINOIS, | o
Iroquois County. { ™

Before me, John B. Clark, a Justice of the Peace,
personally came Lucy Francis, who being by me duly sworn, deposeth
and saith, that the child of which she was lately delivered does not
belong to Francis M. Wilson.

Signed and sworn to July 24th, 1860.

She seemed calm and quiet. She had some conversation with Mr.
Edward Wilson. Ile told her that he was friendly to her, and if his
brother was guilty he did not wish her to exculpate him. She signed
the affidavit voluntarily, and I swore her to it.
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John IL Stidham testified that he visited Lucy Francis, and that he
cautioned her as to what she might talk about the matter, and advised
her to send for the father of the child, and settle with him privately.
She then told me it was not Frank’s child, and that she never said it
was. Edward Wilson said, since you have cleared Frank, would you
have any objection if we brought Squire Clark here and have him take
your affidavit to that effect. She said “No.” She understood herself
at the time, and had the possession of her faculties, if I am .any judge.

Edward Wilson and I went out and left Francis in with Lucy awhile,
and T think this conversation occurred after we went in.

Edward Wilson testified to about the same as Esq. Stidham, and
then goes on to say, that after Stidham had left, he had a long conversa-
tion with Lucy, and she told him that the child was Wesley Harvey’s.
Mrs. Orm told Lucy the next day that she didn’t want any more of her
lying. I told her not to sign the affidavit unless it was truc. My mother
occupied the dining room from the sixth or cighth of October till about
the 20th of that month.

Wesley ITarvey swore that he never had had sexual interconrse
with Lucy Francis.

Bill of exceptions contains all the evidence.

The Court gave the following instruction for the People:

That if the jury Lelieve from the evidence that the People have
proven the child of Luey I'rancis to be the child of I'rancis Wilson, and
that the defendant, Francis, has failed to show by evidence that such is
not the fact, then the law is for the plaintiff; the People.

To the giving of which instruction the defendant excepted.

The Court refused to give the following instruction, to which the
defendant excepted :

The jury are further instructed, that the defendant is not bound to
prove that Wesley Harvey, or anybody else, is the father of the child,
and if the jury believe from the evidence that Francis Wilson had sexual
intercourse with Lucy Irancis, and also that any other person had sexual
intercourse with her, within the period of the duration of pregnancy
immediately prior to her delivery, then they must be satistied beyond a
reasonable doubt that the evidence for the prosecution excludes the pro-
bability of that other person being the real father of the child, else the
law is for the defendant.
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Affidavit of defendant, showing that he can prove by his mother,
who occupied the dining room at the time the girl swore intercourse took
place, she being then sick there, that it could not possibly have been
done. And that he could not foresee that the girl would have sworn so
as to render this testimony necessary.

Affidavit of juror, Daniel Lawrence, that the Court sent two or three
messages to them in relation to their duty, the last one of which was,
“That a verdict of the jury to disagree would not be accepted by the
Court,” and then. added, “that the jury would have to be all agreed
before they could give in a verdict and be discharged;” which induced
affiant to agree to a verdict against his conscience, and supposing he was
complying with alegal requirement of the Court, else he would not have

done so.

Affidavit of Westbrook does not controvert affidavit of Lawrence.

Defendant excepts to overruling motion for a new trial.

ERRORS ASSIGNED.

The Court erred in allowing the prosecuting witness to examine to

new matter.

The Court crred in making the giving of the bond part of the
judgment of the Court.

The verdict is against the evidence.
The verdict and judgment are contrary to law.

The jury were unlawfully tampered with by messages from the Court.

The Court erred in overruling motion for a new trial on affidavit
of new discovered evidence.

The Court erred in granting the 4th instruction for the People.

The Court erred in refusing the 4th instruction for defendant.

The Court erred in overruling motion fora new trial, and rendering
judgment against the defendant.
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(S ~ -
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

FRANCIS M. WILSON,

Llaintiff in Lrror, ff )
Writ of Error to

Iroquois.

ADS.
THE PEOPLE OF THE STATE OF ILLINOIS,
Defendants in Frror.

This was an action of Bastardy, tried at the November term, A. D.
1860, of the Iroquois Circuit Court.

November 5th, 1860. Affidavit filed in the Circuit Court.

Ree. p. 2 STATE OF ILLIN()IS,}
Iroquois County.

The complaint of Lucy Francis, of said County,
an unmarried woman, made before William T. Keady, Esq., one of the
Justices of the Peace in and for said County, under oath, who says, that
on the 19th day of last July, A. D. 1860, at the residence of Curtis
Orms, in Ash Grove, in the County aforesaid, she was delivered of a
female bastard child, and that Francis Wilson, of Ash Grove, in said
County, is the father of the said child.

Justice’s warrant, in usual form.

Appeal bond from the Justice, in the usual form.

Justice’s transcript, certified to the Circuit Cowrt, showing that the
defendant was bound over to answer the charge.

James Fleteher appointed State’s Attorney to prosecute this case.
November 22d, 1860.
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Issue made of whether Francis Wilson is the father of a female
bastard child of which Lucy Francis was delivered, on 19th day of
July, 1860.

Defendant pleads not gnilty.
Trial by jury. Verdict, that they find the defendant guilty.
Motion for anew trial.

Motion for new trial overruled, November 30th, 1860. Defendant
excepted.

Judgment of the Court, that Francis Wilson do pay the sum of fifty
dollars yearly, for seven years, for the support and maintenance of the
said bastard child of the said Lucy Irancis, together with costs.

Order to defendant to file bond in the sum of 8800, with County
Judge, with James Wilson as security, conditioned for payment of judg-
ment. Thirty days allowed to file bill of exceptions.

December 1st, 1860. Bond filed and approved; defendant dis-
charged. December 27th, 1860, Lill of exceptions filed.

BILL OF EXCEPTIONS.

Shows that Lucy Francis was sworn, and testified that she was an
unmarried woman, and gave birth to a female child 19th July, 1860.
That Francis Wilson was the father of it. Iad been in Ash Grove
about four years. Stopped first at home, at Curtis Orms’; then went to
Wilson’s about a year; then to Mr. Willoughby’s, and resided two weeks;
then went a second time to Mr. Wilson’s, and resided about two years;
then, May 1st, 1859, went to Mr. Harvey’s, and resided five months;
then went direct to Mr. Wilson’s again. Did house work at Harvey's;
his wife was not living. Last fall first had intercourse with a man. It
was with Francis Wilson. He is sixteen years old. He told me he
would marry me. ~I didn’t let him have intercourse the first time he
asked me. He asked me half a dozen times, probably.

Details six times that she was solicited before intercourse occurred
in the dining room. 1 stated to no person but my mother, for four days
after the child was born, whose child it was. I did not within six days,
nor any other time. I signed a paper within six days after, saying that
it was not Francis Wilson’s child. I did state to John B. Clark that the
child was not Francis Wilson's; it was within four days I stated that.
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I never told Edward Wilson, under the promise of privacy, that
the child was Wesley Harvey’s; I never told him any such thing. I
never told him that just before I left Mr. Harvey’s, he came and got
into bed with me.

"The plaintiff then proposed to re-examine the witness as to whether
intercourse took place subscquent to the time about which she had been
examined. Defendant objected. Objection overruled, and defendant
cxcepted. 'Witness then stated that defendant had had intercourse some
half a dozen times, and that I'rancis had threatened to penitentiary her
in case she did not clear him of the charge. I'rancis didn’t state that
there was a rumor around that he was the father of the child, and that it
I swore to a lie it would penitentiary me. TIrancis said that there was
a report that he was the father of the child. And he also saidif I
swore falsc it would penitentiary me.

Details subsequent interviews, and all in the dining room. Was
sure that Mrs. Wilson did not occupy the lounge there.

Nancy Orms sworn, and testified that the child was born 19th July,
1860. She was at Harvey’s from the first of May, 1859, till the 2d of
October after; then went to Wilson’s, and staid till July 15th, 1860.

Melissa Francis testified to Francis telling Lucy that she was a nice
girl, and threatened to penitentiary her if she did not clear him. Did
not hear distinetly all that was said. IIarvey came two days after the
child was born, and wanted to know if Lucy swore the child on to him.
Ie came again in about a week and a half.

John B. Clark sworn on the part of the defendant. I went to Mr.
Orms’ house some time in July last. Edward Wilson went with me. I
had an affidavit written out, exonerating Francis Wilson from being the
father of the child. She said she was willing to sign the aflidavit and
be qualified to it. She signed it and I qualified her to it:

StATE oF ILLINOIS, | o
Iroquois County. (™
Before me, John B. Clark, a Justice of the Peace,
personally came Lucy Francis, who being by me duly sworn, deposeth
and. saith, that the child of which she was lately delivered does not
belong to Francis M. Wilson.

Signed and sworn to J uly 24th, 1860.

She seemed calm and quiet. She had some conversation with Mr.
LEdward Wilson. He told her that he was friendly to her, and it his
brother was guilty he did not wish her to exculpate him. She signed
the aflidavit voluntarily, and I swore her to it.
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John H. Stidham testified that ho visited Lucy Francis, and that he
cautioned her as to what she might talk about the matter, and advised
her to send for the father of the child, and settle with him privately.
She then told me it was not Frank’s child, and that she never said it
was. Edward Wilson said, since you have cleared Frank, would you
have any objection if we brought Squire Clark Lere and have him take
your affidavit to that effect. She said “No.” She understood herselt
at the time, and had the possession of her faculties, if I am any judge.

Edward Wilson and I went out and left Francis in with Lucy awhile,
and I think this conversation occurred after we went in.

Edward Wilson testified to about the same as Esq. Stidham, and
then goes on to say, that after Stidham had left, he had a long conversa-
tion with Lucy, and she told him that the child was Wesley Harvey’s.
Mrs. Orm told Lucy the next day that she didn’t want any more of her
lying. T told her not to sign the affidavit unless it was true. My mother
occupied the dining room from the sixth or cighth of October till about
the 20th of that month.

Wesley Iarvey swore that he never had had sexual intercourse
with Lucy Francis.

Bill of exceptions contains all the evidence.

The Court gave the following instruction for the People:

That it the jury believe from the evidence that the People have
proven the child of Lucy Francis to be the child of Francis Wilson, and
that the defendant, Francis, has failed to show Ly evidence that such is
not the fact, then the law is for the plaintiffy the People.

To the giving of which instruction the defendant excepted.

The Court refused to give the following instruction, to which the
defendant excepted :

The jury are further instructed, that the defendant is not bound to
prove that Wesley Harvey, or anybody clse, is the father of the child,
and if the jury believe from the evidence that Francis Wilson had sexual
intercourse with Lucy Francis, and aleo that an y other person had sexual
intercourse with her, within the period of the duration of pregnancy
immediately prior to her delivery, then they must be satisfied beyond a
reasonable doubt that the evidence for the prosecution excludes the pro-

bability of that other person being the real father of the child, else the
law is for the defendant.
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John H. Stidham testified that ho visited Lucy Francis, and that he
cautioned her as to what she might talk about the matter, and advised
her to send for the father of the child, and settle with him privately.
She then told me it was not Frank’s child, and that she never said it
was. Edward Wilson said, since you have cleared Frank, would you
have any objection if we brought Squire Clark Lere and have him take
your affidavit to that effect. She said “No.” She understood herselt
at the time, and had the possession of her faculties, if I am any judge.

Edward Wilson and I went out and left Francis in with Lucy awhile,
and I think this conversation occurred after we went in.

Edward Wilson testified to about the same as Esq. Stidham, and
then goes on to say, that after Stidham had left, he had a long conversa-
tion with Lucy, and she told him that the child was Wesley Harvey’s.
Mrs. Orm told Lucy the next day that she didn’t want any more of her
lying. T told her not to sign the affidavit unless it was true. My mother
occupied the dining room from the sixth or cighth of October till about
the 20th of that month.

Wesley Iarvey swore that he never had had sexual intercourse
with Lucy Francis.

Bill of exceptions contains all the evidence.

The Court gave the following instruction for the People:

That it the jury believe from the evidence that the People have
proven the child of Lucy Francis to be the child of Francis Wilson, and
that the defendant, Francis, has failed to show Ly evidence that such is
not the fact, then the law is for the plaintiffy the People.

To the giving of which instruction the defendant excepted.

The Court refused to give the following instruction, to which the
defendant excepted :

The jury are further instructed, that the defendant is not bound to
prove that Wesley Harvey, or anybody clse, is the father of the child,
and if the jury believe from the evidence that Francis Wilson had sexual
intercourse with Lucy Francis, and aleo that an y other person had sexual
intercourse with her, within the period of the duration of pregnancy
immediately prior to her delivery, then they must be satisfied beyond a
reasonable doubt that the evidence for the prosecution excludes the pro-

bability of that other person being the real father of the child, else the
law is for the defendant.




Affidavit of defendant, showing that he can prove by his mother,
who occupied the dining room at the time the girl swore intercourse took
place, she being then sick there, that it could not possibly have been
done. And that he could not foresee that the girl would have sworn so
as to render this testimony necessary.

Aflidavit of juror, Daniel Lawrence, that the Court sent two or three
messages to them in relation to their duty, the last one of which was,
“That a verdict of the jury to disagree would not be accepted by the
Court,” and then added, “that the jury would have to be all agreed
before they could give in a verdict and be discharged;” which induced
affiant to agree to a verdict against his conscience, and supposing he was
complying with alegal requirement of the Court, else he would not have
done so.

Affidavit of Westbrook does not controvert affidavit of Lawrence.

Defendant excepts to overruling motion for a new trial.

ERRORS ASSIGNED.

The Court crred in allowing the prosecuting witness to examine to
new matter.

The Court erred in making the giving of the bond part of the
judgment of the Court.

The verdict is against the evidence.
The verdict and judgment are contrary to law.

The jury were unlawfully tampered with by messages from the Court.

The Court erred in overruling motion for a new trial on affidavit
of new discovered evidence.

The Court erred in granting the 4th instruction for the People.

The Court erred in refusing the 4th instruction for defendant.

The Court erred in overruling motion fora new trial, and rendering
judgment against the defendant.
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Jameson & Morse, Printers, 14 La Salle St., Chicago. ¥

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

FRANCIS M. WILSON,

Llaintdgf in Error, ) g
Writ of Error to

Lroquois.

ADS.
THE PEOPLE OF THE STATE OF ILLINOIS,
Defendants in Error.

This was an action of Bastardy, tried at the November term, A. D.
1860, of the Iroquois Circuit Court.

November 5thy 1860. Affidavit filed in the Circuit Court.

Ree. p. 2 StATE oF ILimNors, |
Iroquois County. >

; The complaint of Lucy Francis, of said County,
an unmarried woman, made before William T. Keady, Esq., one of the
Justices of the Peace in and for said County, under oath, who says, that
on the 19th day of last July, A. D. 1860, at the residence of Curtis
Orms, in Ash Grove, in the County aforesaid, she was delivered of a
temale bastard child, and that Francis Wilson, of Ash Grove, in said
County, is the father of the said child.

3 Justice’s warrant, in usual form.
1 Appeal bond from the Justice, in the usual form.
G Justice’s transeript, certified to the Circuit Court, showing that the

defendant was bound over to answer the charge.

James Fletcher appolnted State’s Attorney to prosccute this case,
November 22d, 1860.
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Issue made of whether Francis Wilson is the father of a female
bastard child of which Lucy Irancis was delivered, on 19th day of
July, 1860.

Defendant pleads not gnilty.
Trial by jury. Verdiet, that they find the detendant guilty.
Motion for a new trial.

Motion for new trial overruled, November 30th, 1860. Defendant
excepted.

Judgment of the Court, that Francis Wilson do pay the sum of fifty
dollars yearly, for seven years, for the support and maintenance of the
said bastard child of the said Lucy Francis, together with costs.

Order to defendant to file bond in the sum of $800, with County
Judge, with James Wilson as security, conditioned for payment of judg-
ment. Thirty days allowed to file bill of exceptions.

December 1st, 1860. Bond filed and approved; defendant dis-
charged. December 27th, 1860, bLill of exceptions filed.

BILL OF EXCEPTIONS.

Shows that Lucy Francis was sworn, and testified that she was an
unmarried woman, and gave birth to a female child 19th July, 1860.
That Francis Wilson was the father of it. Iad been in Ash Grove
about four years. Stopped first at home, at Curtis Orms’; then went to
Wilson’s about a year; then to Mr. Willoughby’s,.and resided two weeks;
then went a second time to Mr. Wilson’s, and resided about two years;
then, May 1st, 1859, went to M. Harvey’s, and resided five months;
then went direct to Mr. Wilson’s again. Did house work at Harvey’s;
his wife was not living. TLast fall first had intercourse with aman. It
was with Francis Wilson. IIe is sixteen years old. IIe told me he
would marry me. I didn’t let him have intercourse the first time he
asked me. Ile asked me half a dozen times, probably.

Details six times that she was solicited before intercourse occurred
in the dining room. I stated to no person but my mother, for four days
after the child was born, whose c¢hild it was. I did not within six days,
nor any other time. I signed a paper within six days after, saying that
it was not I'rancis Wilson’s child. I did state to John B. Clark that the
child was not Francis Wilson’s; it was within four days I stated that.
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I never told Edward Wilson, under the promise of privacy, that
the child was Wesley Harvey’s; I never told him any such thing. I
never told him that just before I left Mr. Harvey’s, he came and got
into bed with me.

The plaintiff then proposed to re-examine the witness as to whether
intercourse took place subsequent to the time about which she had been
examined. Defendant objected. Objection overruled, and defendant
excepted. Witness then stated that defendant had had intercourse some
half a dozen times, and that Francis had threatened to penitentiary her
in case she did not clear him of the charge. TFrancis didn’t state that
there was a rumor around that he was the father of the child, and that it
I swore to a lic it would penitentiary me. Trancis said that there was
a report that he was the father of the child. And le also said if I
swore falsc it would penitentiary me.

Details subsequent interviews, and all in the dining room. Was
sure that Mrs. Wilson did not occupy the lounge there.

Naney Orms sworn, and testified that the child was born 19th July,
1860. She was at Harvey’s from the first of May, 1859, till the 2d of
October after; then went to Wilson’s, and staid till July 15th, 1860.

Melissa IFrancis testified to Franeis telling Lucy that she was a nice
girl, and threatened to penitentiary her if she did not clear him. Did
not hear distinetly all that was said. Ilarvey came two days after the
child was born, and wanted to know if Lucy swore the child on to him.
Ile came again in about a week and a half.

John B. Clark sworn on the part of the defendant. I went to Mr.
Orms’ house some time in July last. Edward Wilson went with me. I
had an affidavit written out, exonerating Francis Wilson from being the
father of the child. She said she was willing to sign the affidavit and
be qualified to it. She signed it and I qualified her to it:

StATE oF IrLiNoIS, )
Troquois County. | 5%

Before me, John B. Clark, a Justice of the Peace,
personally came Luey Irancis, who being by me duly sworn, deposeth
and saith, that the child of which she was lately delivered does not
belong to Francis M. Wilson.

Signed and sworn to July 24th, 1860.

She seemed calm and quict. She had some conversation with Mr.
Edward Wilson. e told her that he was friendly to her, and if his
brother was guilty he did not wish her to exculpate him. She signed
the affidavit voluntarily, and I swore her to it.
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John H. Stidham testified that he visited Lucy Francis, and that he
cautioned her as to what she might talk about the matter, and advised
her to send for the father of the child, and settle with him privately.
She then told me it was not Irank’s child, and that she never said it
was. Edward Wilson said, since you have cleared Frank, would you
have any objection if we brought Squire Clark Lere and have him take
your affidavit to that effect. She said “No.” She understood herselt
at the time, and had the possession of her faculties, if I am any judge.

Edward Wilson and I went out and left Francis in with Lucy awhile,
and I think this conversation occurred after we went in.

Edward Wilson testified to about the same as Esq. Stidham, and
then goes on to say, that after Stidham had left, he had a long conversa-
tion with Lucy, and she told him that the child was Wesley Harvey’s.
Mrs. Orm told Lucy the next day that she didn’t want any morc of her
lying. T told hernot to sign the affidavit unless it was true. My mother
occupied the dining room from the sixth or cighth of October till about
the 20th of that month.

Wesley ITarvey swore that he never had had sexual interconrse
with Luey Francis.

Bill of exceptions contains all the evidence.

The Court gave the following instruction for the People :

That it the jury believe from the evidence that the People have
proven the child of Lucy Irancis to be the child of Francis Wilson, and
that the defendant, Francis, has failed to show by evidence that such is
not the fact, then the law is for the plaintiff, the People.

To the giving of which instruction the defendant excepted.

The Court refused to give the following instruction, to which the

- defendant excepted :

The jury are further instructed, that the defendant is not bound to
prove that Wesley Harvey, or anybody else, is the father of the child,
and if the jury Lelieve from the evidence that Francis Wilson had sexual
intercourse with Lucy Francis, and also that any other person had sexual
intercourse with her, within the period of the duration of pregnancy
immediately prior to her delivery, then they must be satisfied beyond a
reasonable doubt that the evidence for the prosecution excludes the pro-
bability of that other person being the real father of the child, else the
law is for the defendant.
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- Affidavit of defendant, showing that he can prove by his mother,
who occupied the dining room at the time the girl swore intercourse took
place, she being then sick there, that it could not possibly have been
done. And that he could not foresee that the girl would have sworn so
as to render this testimony necessary.

Affidavit of juror, Daniel Lawrence, that the Court sent two or three
messages to them in relation to their duty, the last one of which was,
“That a verdict of the jury to disagree would not be accepted by the
Court,” and then added, ‘“that the jury would have to be all agreed
before they could give in a verdict and be discharged;” which induced
affiant to agree to a verdict against his conscience, and supposing he was
complying with alegal requirement of the Court, else he would not have
done so.

Affidavit of Westbrook does not controvert affidavit of Lawrence.

Defendant excepts to overruling motion for a new trial.

ERRORS ASSIGNED.

The Court erred in allowing the prosecuting witness to examine to
new matter.

The Court crred in making the giving of the bond part of the
judgment of the Court.

The verdict is against the evidence.
The verdict and judgment are contrary to law.

The jury were unlawfully tampered with by messages from the Court.

The Court erred in overruling motion for a new trial on affidavit
of new discovered evidence.

The Court erred in granting the 4th instruction for the People.

The Court erred in refusing the 4th instruction for defendant.

The Court erred in overruling motion fora new trial, and rendering
Judgment against the defendant.




h by & Wpve 2 5=150

yg <%[70va/» "k
M%’&/”K,




