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Granville Kimball,
- Plaintiff in Error.
vs.

Martin O. Walker and [

James Moore,
Defendants in. Error.

ARGUMENT FOR THE PLAINTIFF.

In addition to the points already filed in this cause, and to the sug-
gestions and authorities cited in the petition for rehearing, I propose to
submit a few considerations :

I.

The question of jurisdiction I do not deem it necessary to discuss elab-
orately, for the reason :

First— That it is undisputed that the Court may entertain jurisdic-
tion in a case like this, where no objection has been taken by plea or
demurrer.




Second — If the Court may entertain jurisdiction, then it is submitted
that this is a case which appeals strongly to the justice of this Court to
exercise its equitable jurisdiction, that justice may be done between the
parties ; and, as suggested in the petition for rehearing in a court of law,
we should be met with a plea of statute of limitations, and the whole
claim of the complainant would probably be lost.

The argument of the appellee, heretofore submitted in this case nupon
this point, it seems to me has no applicability to this case; instead of
discussing the 7ight ot the Court to take jurisdietion, where the defen-
dants have submitted to its jurisdiction by answer—have acquiesced to
its jurisdiction—have litigated the whole case upon its merits for three
years ; and then at the hearing for the first time claim the right to avail

themselves of a mere technical objection.

They discuss the question of jeintliability ; that question I shall here-
after present. I will here merely suggest that the question of jurésdic-
tion does not depend on a joint liability ; the Court may make such de-
cree touching the rights and liabilities of each and all of the parties as
they deem just and proper.

I trust I shall be excused for here repeating the language of Chancel-
lor Kent in Underkill ¥s. Van Courtland, 2 John. Ch. page 369, where
he says in a similar case : “J¢ would be an abuse of justice, if the defend-
ants were to be permitted to protract a lLitigation to this extent, and with
the expense that has attended this suit, and then, at the final hearing, inter-
pose with this preliminary objection.”

II.

The next question I shall discuss is, that which grows out of the

arbitration.

At the hearing before the arbitrator, Kimball (the plaintiff) insisted
that the notes should be taken into consideration. The defendants ob-
jected ; and the arbitrator excluded them from his consideration, “because,

in his judgment, they were not included in the submission.”




(3)
On Abstract page 11, in Vernon’s examination, he testifies as follows :

Interrogatory 15th.—In that adjudication, did you take into considera-
tion and include in your award the notes heretofore spoken of?

Answer. — 1 did not.

Int. 16th. — Did not Mr. Kimball, during the progress of that investi-
gation, request that the notes should be taken into consideration by you ?

Ans.— He did, frequently.
Int. 17th.— Please state why you excluded them.

Ans.—1 excluded them because, in my judgment, they were not in-
cluded in the submission to me.

In answer to the 18th interrogatry, he says: “XKimball insisted that
the notes should come into the adjudication. Moore and Walker said
no, but gave no reasons.”

Now, it is evident that the Arbitrator did not take the notes into con-

sideration, because he thought they were not embraced intp the submission ;

they were not, therefore, before him—they were not passed upon. It is
like evidence offered to a jury, but excluded by the Counrt.

It is well settled that where a submission is made, be it ever so broad,
matters not passed upon by the Arbitrator does not preclude the party
from enforcing his claim for such cause of action in another way. It is
as if there had been no arbitration, so far as that claim is concerned.
This is fully sustained by the following authorities :

Kyd on Awards 179-180.

2 Greenleat’s Ev. Se. 78.

2 Starkie’s Ev. 4 part, 139-140.
19 111. RR. 415.

2 N. H. 26.

5 Mass. R. 334.

It would be a very hard rule indeed to conclude a party against enfor-
cing a demand, which, without his fault, had been excluded by a Court
from all consideration.
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The plaintiff was anxious to have them passed upon by the Arbitrator.
If it had been done, he would long since have had his money; for, at
that time these defendants had never disputed his claim for the moneys
paid upon these notes. It was not until astute counsel, under the in-
fluence of an elastic conscience, advised them that possibly, by urging
technical objections, they might swindle him out of this money, that they
conceived the unhallowed thought of making an attempt to cheat him
out of some $29,000, the use of which these men have had for years, and
out of which they have grown tabulously rich, while the plaintiff, in his
old age, is left almost penniless.

ITT.

It is also claimed that that amount has been paid; a more impudent
attempt to thwart justice has seldom been seen in courts of justice. If
I use language that seems to be harsh, the Court will pardon me, for I
admit I feel a burning indignation at the assumed sincerity with which

an ingenious and studied effort is made to wrong the complainant in
this case.

Now, if this money had been paid, how has it been paid ? It certainly
would have been an easy matter, in the answer, at least, to have stated

how, when and where it was paid ; instead of this, he merely says he has
paid it.

On the trial he dodges about; at one time claims he paid it when Kim-
ball gave him a bill of sale; at another time claims it was paid by the
receipts.

It is not unfrequently the case that men, in practicing injustice, so
over-act as to betray themselves.

The appellee’s counsel says in his point heretofore submitted : ¢ Moore
paid the full consideration for his third of the property, and also ad-
vanced large sums of money to Kimball over and above.” Now it is ¢
curious fact that Moore never knew that, until his counsel told him of it.
Ie never claimed anything of that sort in his answer. until after the
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proofs were all taken ; and at the hearing below, he amended his answer
so as to claim a set-off; this was done to keep up an appearance.

Now, how was this money paid?

They claim that the Dbill of saleis evidence of payment. Record 90.

The testimony of Judge Lord, who drew that agreement, is very short

and pointed. Ree. 65-66, he puts an end to that pretence,—he says

no money was paid. *“ Moore said ke had made himself liable to jay lis
portion of the purchase-money and he showld have a paper showing or ac-
knowledging his interest. 1 was then directed to draw this paper,” &e.
Now, that is just what we claim; the bill of sale was given because he
had signed the notes ; now when we come to collect the notes, he says:
“Why, you acknowledged payment in the bill of sale.”

To pretend that he paid the money when he gave that bill of sale is a
shallow pretext, a naked falsehood, a high-handed attempt to rob the
plaintift of his earnings and make him a beggar.

‘When Kimball, at the arbitration, insisted that the notes should be
taken into consideration, did Moore or Walker pretend they had bLeen
paid? Not at all ; they knew it had not been paid; they objected to their
going into the arbitration—why ? They gave no reason, but the reason
doubtless was, that they were liquidated, and there was no necessity of

having an award upon them.

It they had been paid, they surely would have said so. They did not
deny that they owed them, when Kimball wanted the Arbitrators to in-
clude them in his award.

Again, Vernon says (see Abstract, page 15) Moore never pretended that
he had ever put into the concern more than $1,500. This is in direct con-
tradiction with the pretense that he had paid these notes. If he had
paid these notes, he would have claimed it. It he paid the notes, why

did he not take them up?

I beg leave to refer the Court to the suggestions in my Points, hereto-
fore filed, on this point.
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Again, it it is claimed that the receipt mentioned in the bill of sale is
conclusive evidence of the payment of the money. The cases cited in
my points conclusively establish the right to show that the money was

not paid.

It is said that the cases I have cited are all cases of deeds of convey-
ance; if this was so, it is no answer. The reason why this evidence is
allowed is not because it varies or contradicts the deed ; it does not vary
or contradict the agreement; the contract or deed is evidence of its
agreements or covenants, but it is put upon the ground that the acknowl-
edgment of payment is a receipt,—no matter whether it is in the deed,
or upon the back of the deed, or upon a separate piece of paper, it is
It the evidence is admissible in case ot a deed of con-
veyance, why not in any other deed? Is theve any reason upon principle
against it? It is not limited to dceds of conveyance.

In a Dbill of lading for goods, acknowledging to have received the
goods in good order, an be shown they were not in good order; this
has been frequently decided; it is no part of the eontract; it is not an
agreement to do a thing—it is a receipt. Upon this point T beg leave to
refer the Court to the authorities cited in my Points, heretofore filed.

The counsel for appellees says: “ A receipt containing an agreement,
condition or stipulation between the parties, is in the nature of a contract,
and its stipulations or conditions cannot be varied by parol.” That is
true,—that is, that part which contains an agreement cannot be varied,

but that part which acknowledges the @mount received can Le. That

authority sustains my positionﬂ

The rule in no sense confliets with the doctrine, that a written agree-
ment cannot be contradicted or varied by parol—the agreement is not
varied nor contradicted, it is simply the receipt part of it, that is contra-
dicted.

The rule is a familiar one and a salutary one, and is now sought to be
narrowed and fretted away, to enable the defendants to practice a stu-
pendous traud.

How natural was this transaction to a simple minded man. Kimball
is a confiding man,—he goes with his friend Moore to an attorney :
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Moore says, I have become liable on these notds, now give me something

to show for my interest; the counsel draws up an ordinary bill of sale
Kimball now asks for payment of the notes, and he now by his counsel
turns upon him and says, the receipt cuts you off,

Is the law—the law to which the injured and the oppressed flee as a
refuge from the spoiler, and the tribunal to which they appeal for jus-
tice —so unreasonable, so hard, as to send away the petitioner for relief,
in disappointment and sorrow, while the offender may exult in its pro-
tection of his villainy ?

Again, the appellee claims that the doctrine of estoppel applies to the
plaintiff. If he is at liberty to show that he did not receive the money
receipted on the Dill of sale, then there can be no estoppel. The doc-
trine of estoppel, I supposed, applied to a case, where a party, by hold-
ing his peace, allowed a third party to do some act which he would not
have done if the other party had asserted his claim. I am at a loss to
know how that can apply here.

1V.

It is also claimed that Moore paid Kimball in the due-bill and receipts,
Ab. p. 321. This is another of the dishonest attempts to mislead and
pervert the facts. To this, our first answer is, that the whole matter was
sabmitted to and passed wpon by the Arbitrator.

It is a well known principle of law that an award is conclusive as to all
matters rAssED UPoON by the Arbitrators. It is deemed unnecessary to

cite authorities to this point.
‘Was it passed upon ?

In Vernon’s deposition, after testifying that he excluded the notes, he
testified as follows, Ab. p. 12:
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Interrogatory 20th. —Did you, in that adjudication, take into consid-
cration all other accounts growing out of the partnership ?

Answer. — I did, as T understood them.

See Abstract, page 14.

Direcr Ex. RESUMED.— Interrogatory 1st. — State whether the three
Exhibits 7, 8 and 9 were submitted to you by Mr. Moore, on the arbitra-
‘tion, for adjudication, and whether you passed upon them, and state such
explanation in relation to the matter as you may be able to give.

Answer. — They were amongst the papers, the first statement I made,
and Iincluded them. In thinking overit,I came to the conclusion they
should not be included, for the reason that I had charged Mr. Kimball
with every dollar that Kimball, Moore & Co. and G. Kimball & Co:
had ever received from all sources. Then I gave him credit for all the
bills paid, and rejected those three amounts, for the reason that I -be-
lieved they were included in the gross amounts I had charged to M. -
Kimball. T also rejected similar items against Mr. Moore in favor of
Kimball, for the same reason. Mr. Moore, in talking with him, when
the amounts were brought up, never pretended that he had ever put
into the concern more than $1500, and then said I did right in rejecting
those items.

Here, then, these matters were passed upon, and he was actually al-
lowed them, by charging Kimball the gross amounts. Moore said the
Arbitrator did right in not charging Kimball with them again, and yet

now his counsel claims that they should be charged to Kimball again.

Such dishonest efforts to pervert the course of justice is enough to
make the Genius of Justice veil her face with shame.

[Nore.—In this interrogatory and answer, the witness refers to them
as Exhibits 7, 8 and 9; they are so named as annexed to his deposiiion,
Ab. p. 24, On page 32, they are annexed to Cutting’s deposition as
numbers 1, 2 and 3.]

Again, in answer to the second re-cross-interrogatory on Abstract page
15, Vernon says:
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“I charged him (Kimball) with everything the company got from
passengers, mails, extra services in carrying the mails, for all the stock
that was disposed of from time to time, and with every dollar that the
firm was owing to third persons, so far as I could find it out. I did not
charge him for any moneys he had received from Moore, but allowed,
as near as I could find out from Moore, to him (Moore) the amount which

he paid accounts for.”

It cannot be denied that these matters were passed upon by the Arbi-
trator, and, if' so, his award upon them is conclusive.

It is very clear that the due Dbill and receipts were not for moneys
due Moore individually, but were memorandums of what Iimball was to

account for in settlement of the staging business.

Look at the due bill :

“Due James Moore, on settlement ¢kird quarter 1855, sixteen thou-
sand nine hundred and ninety-four 98-100 dollars.”

That is, Kimball is to account to him on settlement of the staging busi-
ness for the third quarter 1855, &ec.

Now, by turning to the account made by Vernon, he charges Kimball

+ “To amount received for horses &e. sold, third quarter 1855, $959.50.”
See Rec. p. 86. On the Abstract this is put ’53, instead of 1855; it is
wrong in the Abstract.

On same page Kimball is charged “Fares collected, third quarter 1855,
$13,291.76.” Then on same page s this charge: “Amount for transport-
ing mails third quarter 1854 to first quarter 1855, $69,219.24.

In settling an account, as Vernon did, of over $500,000, we shall not
pretend to show just how he arrived at his conclusions; we think his
statement, that he passed upon those matters, and actually allowed them,
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by charging Kimball the gross amount of everything the company re-
ceived, should be satisfactory.

The next receipt is in these words: “Received trom James Moore five
thousand two hundred and forty two dollars 29-100, in cash items, to be
returned, or accounted for on settlement of fourth quarter 1855.”

By turning to Rec. page 86, the Court will see that Kimball was
charged, for fourth quarter 1855, two sums, one of $1,817.30, and one of
$26,398.08.

Now it is very evident that these receipts and due bill were merc
memorandums between them, relating to the partnership matters.

Since the partnership matters were all settled by the arbitration, he
has again got hold of those papers, and seeks to make a dishonest use of
them.

At the arbitration, all parties understood them as partnership memo-
randums ; Vernon so understood them, and so did Moore.

Vernon says, in answer to third ecross-interrogatory, Ab. p. 15: «I
don’t believe it was money, at all. It was receipts of matters in partner-
ship, passing from one to another; thatis my beliet. I don’tZnow, other-
wise than Mr. Moore told me s0.” And yet these defendants seek to
use these vouchers to defeat the recovery ot an honest debt.

V.

By referring to the points heretofore filed on the part of the defend-
ants, I find that they claim that Kimball, by his assignmnent to them,
transferred his claim for moneys advanced to Moore & Walker, for thejy
part of the capital stock, and cited the case of Zaylor vs. Coffing, in 28 T1.

My first answer to that is, that the contract does not assign his capital
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stock in the concern. It was intended, and such, I think, is the inter-
pretation of the contract, to sell his interest in all the “stage horses and
mail contracts.” It does not include, as in Zaylor vs. Coffing, ‘ debts,
accounts, notes, books and papers,” although plaintiff has never claimed
payment for his part of the capital stock.

2. No such claim is made in the answer of defendants ; there is no

such issue by the pleadings.

3. This was an advance to Moore of one third, and an advance of a
portion of Walker’s share to him; so far as Kimball’s own share (being
one third) is concerned, he has never claimed it; but he claims the mo-

neys he advanced to the other parties; it is claimed by defendants that
these advances were not made to the firm, and were in no respects part

of the partnership effects or assets, and therefore Walker and Moore are
not jointly liable. ~Their own argument refutes the idea that those ad-
rances were any part of the partnership property. Kimball assigns his
interest in the property of Kimball, Moore & Co. Now, the indebted-
ness of Moore and of Walker, for moneys advanced to them, were not
partnership property, and were not assignéd by Kimball to them. I
think this a conclusive answer.

4. Another conclusive answer is this. The assignment was not an
unconditional one, but it was agreed that an account was to be taken, and
a settlement was to be made by William Vernon “ of and concerning all
moneys received by said Kimball belonging to said firm, and of and con-
cerning all dishursements made by said Kimball for and on account of
said firm ; and all accounts between said late firm of Kimball, Moore &
Co. and said Kimball are to be finally and fully settled by the decision of
said Vernon,” &e. Ree. 84-85.

Now, if these moneys were part of the partnership property, then they
were embraced in the submission, and Vernon ought to have passed upon
them; not having done so, complainant is entitled to recover the money
in this action. If they were not embraced in the submission it is because
they were not partnership property, and then they did not pass by the
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ARGUMENT FOR THE PLAINTIFF.

In addition to the points already filed in this cause, and to the sug-
gestions and authorities cited in the petition for rehearing, I proposg to
submit a few considerations :

|

The question of jurisdiction I do not deem it necessary to discuss elab-
orately, for the reason :

First— That it is undisputed that the Court may entertain juriédic-

tion in a case like this, where no objection has been taken by plea or

demurrer.




Second— If the Court may entertain jurisdiction, then it is submitted
that this is a case which appeals strongly to the justice of this Court to
exercise its equitable jurisdiction, that justice may be done between the
parties ; and, as suggested in the petition for rehearing in a court of law,
we should be met with a plea of statute of limitations, and the whole

claim of the complainant would probably be lost.

The argument of the appellee, heretofore submitted in this case upon
this point, it seems to me has no applicability to this case; instead of
discussing the 7ight of the Court to take jurisdietion, where the defen-
dants have submitted to its jurisdiction by answer—have acquiesced to
its jurisdiction—have litigated the whole case upon its merits for three
years ; and then at the hearing for the first time claim the right to avail

themselves of a mere technical objection.

They discuss the question of joint liability ; that question I shall here-
after present. I will here merely suggest that the question of jurisdic-
tion does not depend on a joint liability ; the Court may make such de-
cree touching the rights and liabilities of each and all of the parties as
they deem just and proper.

I trust I shall be excused for here repeating the language of Chancel-
lor Kent in Underhill vs. Van Courtland, 2 John. Ch. page 369, where
he says in a similar case: “Z¢ would be an abuse of justice, if the defend-
ants were to be permitted to protract a litigation to this extent, and with
the expense that has attended this suit, and then, at the final hearing, inter-

pose with this preliminary objection.”

II.

The next question I shall diseuss is, that which grows out of the

arbitration.

At the hearing before the arbitrator, Kimball (the plaintiftf) insisted
that the notes should be taken into consideration. The defendants ob-
jected ; and the arbitrator excluded them from his consideration, “because,

in his judgment, they were not included in the submission.”’

’
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\

On Abstract page 11, in Vernon’s examination, he testifies as follows :

Interrogatory 15th.—In that adjudication, did you take into considera-
tion and include in your award the notes heretofore spoken of?

Answer. — I did not.

Int. 16¢h. — Did not Mr. Kimball, during the progress of that investi-
gation, request that the notes should be taken into consideration by you ?

Ans. — He did, frequently.
Int. 17th. — Please state why you excluded them.

Ans.—1I excluded them because, in my judgment, they were not in-
cluded in the submission to me.

In answer to the 18th interrogatry, he says: “Kimball insisted that
the notes should come into the adjudication. Moore and Walker said
no, but gave no reasons.”

Now, it is evident that the Arbitrator did not take the notes into con-

sideration, because he thought they were not embraced intg the submission ;

they were not, therefore, before him—they were not passed upon. It is
like evidence offered to a jury, but excluded by the Court.

It is well settled that where a submission is made, be it ever so broad,
matters not passed upon by the Arbitrator does not preclude the party
from enforcing his claim for such cause of action in another way. It is
as if there had been no arbitration, so far as that claim is concerned.
This is fullyjsustained by the following authorities :

Kyd on Awards 179-180.

2 Greenleat’s Ev. Se. 78.

2 Starkie’s Ev. 4 part, 139-140.
19 III. R. 415.

2 N. H. 26.

5 Mass. R. 334.

It would be a very hard rule indeed to conclude a party against enfor-
cing a demand, which, without his fault, had been excluded by a Court
from all consideration.
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The plaintiff was anxious to have them passed upon by the Arbitrator.
If it had been done, he would long since have had his money; for, at
that time these defendants had never disputed his claim for the moneys
paid upon these notes. It was not until astute counsel, under the in-
fluence of an elastic conscience, advised them that possibly, by urging
technical objections, they might swindle him out of this money, that they
conceived the unhallowed thought of making an attempt to cheat him
out of some $29,000, the use of which these men have had for years, and
out of which they have grown tabulously rich, while the plaintiff, in his
old age, is left almost penniless.

ILT.

It is also claimed that that amount has been paid; a more impudent
attempt to thwart justice has seldom been seen in courts of justice. If
I use langunage that seems to be harsh, the Court will pardon me, for I
admit I feel a burning indignation at the assumed sincerity with which
an ingenious and studied effort is made to wrong the complainant in
this case.

Now, if this money had been paid, how has it been paid ? It certainly
would have been an easy matter, in the answer, at least, to have stated
how, when and where it was paid ; instead of this, he merely says he has
paid it.

On the trial he dodges about; at one time claims he paid it when Kim-
ball gave him a bill of sale; at another time claims it was paid by the
receipts. '

It is not unfrequently the case that men, in practicing injustice, so
over-act as to betray themselves.

The appellee’s counsel says in his point heretofore submitted: ¢ Moore
paid the full consideration for his third of the property, and also ad-
vanced large sums of money to Kimball over and above.” Now it is a
curious fact that Moore never knew that, until his counsel told him of it.
He never claimed anything of that sort in his answer. until after the
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proofs were all taken ; and at the hearing below, he amended his answer
s0 as to claim a set-off; this was done to keep up an appearance.

Now, how was this money paid?

They claim that the Dbill of saleis evidence of payment. Record 90.

The testimony of Judge Lord, who drew that agreement, is very short
and pointed. Reec. 65-66, he puts an end to that pretence,—he says
no money was pard. *“ Moore said ke had made himself liable to pay lhis
portion of the purchase-money and he should have @ paper showing or ac-
knowledging his interest. 1 was then directed to draw this paper,” &e.
Now, that is just what we claim; the bill of sale was given because he
had signed the notes ; now when we come to collect the notes, he says:
“Why, you acknowledged payment in the bill of sale.”

To pretend that he paid the money when he gave that bill of sale is a
shallow pretext, a naked falsehood, a high-handed attempt to rob the
plaintift of his earnings and make him a beggar.

‘When Kimball, at the arbitration, insisted that the notes should be
taken into consideration, did Moore or Walker pretend they had been
paid? Not at all ; they knew it had not been paid; they objected to their
going into the arbitration—why ? They gave no reason, but the reason
doubtless was, that they were liquidated, and there was no necessity of

having an award upon them.

It they had been paid, they surely would have said so. They did not
deny that they owed them, when Kimball wanted the Arbitrators to in-
clude them in his award.

Again, Vernon says (see Abstract, page 15) Moore never pretended that
he had ever put into the concern more than $1,500. This is in direct con-
tradiction with the pretense that he had paid these notes. If he had
paid these notes, he would have claimed it. If he paid the notes, why

did he not take them up?

T beg leave to refer the Court to the suggestions in my Points, hereto-

fore filed, on this point.
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Again, it it is claimed that the receipt mentioned in the bill of sale is
conclusive evidence of the payment of the money. The cases cited in
my points conclusively establish the right to show that the money was

not paid.
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It is said that the cases I have cited are all cases of deeds of convey-
ance; if this was so, it is no answer. The reason why this evidence is
allowed is not because it varies or contradicts the deed ; it does not vary
or contradict the agreement; the contract or deed is evidence of its
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agreements or covenants, but it is put upon the ground that the acknowl-
edgment of payment is a receipt,—no matter whether it is in the deed,
or upon the back of the deed, or upon a separate picce of paper, it is
still a recedpt. If the evidence is admissible in case of a deed of con-
veyance, why not in any other deed? Is there any reason upon principle
against it? It is not limited to deeds of conveyance.
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In a Dill of lading for.goods, acknowledging to have received the
goods in good order,wiwﬁly be shown they were not in good order; this
has been frsgmenthy decided ; it is no part of the contract; it is not an
agreement to do a thing—it is a receipt. Upon this point I beg leave to
refer the Court to the authorities cited in my Points, heretofore filed.
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The counsel for appellees says: “ A receipt containing an agreement,
condition or stipulation between the parties, is in the nature of a contract,
and its stipulations or conditions cannot be varied by parol.” That is
true,—that is, that part which contains an «greement cannot be varied,
but that part which acknowledges the amount received can be. That

authority sustains my position. [)
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The rule in no sense conflicts with the doctrine, that a written agree-
ment cannot be contradicted or varied by parol—the agreement is not
varied nor contradicted, it is simply the receipt part of it, that is contra-
dicted.
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The rule is a familiar one and a salutary one, and is now sought to bhe
narrowed and fretted away, to enable the defendants to practice a stu-
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How natural was this transaction to a simple minded man. Kimball
is a confiding man,—he goes with his friend Moore to an attorney ;

e
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Moore says, I have become liable on these notes, now give me something
to show for my interest; the counsel draws up an ordinary bill of sale;
Kimball now asks for payment of the notes, and he now by his counsel
turns upon him and says, the receipt cuts you off.

Is the law—the law to which the injured and the oppressed flee as a
refuge from the spoiler, and the tribunal to which they appeal for jus-
tice — so unreasonable, so hard, as to send away the petitioner for relief,
in disappointment and sorrow, while the offender may exult in its pro-
tection of his villainy ?

Again, the appellee claims that the doctrine of estoppel applies to the
plaintiff. If he is at liberty to show that he did not receive the money
receipted on the bill of sale, then there can be no estoppel. The doc-
trine of estoppel, I supposed, applied to a case, where a party, by hold-
ing his peace, allowed a third party to do some act which he would not
have done it the other party had asserted his claim. I am at a loss to
know how that can apply here.

1V.

It is also claimed that Moore paid Kimball in the due-bill and receipts,
Ab. p. 321. This is another of the dishonest attempts to mislead and
pervert the facts. To this, our first answer is, that the whole matter was

sabmitted to and passed wpon by the Arbitrator.

It is a well known principle of law that an award is conclusive as to all
matters PASSED UPON by the Arbitrators. It is deemed unnecessary to

cite authorities to this point.
‘Was it passed upon ?

In Vernon’s deposition, after testitying that he excluded the notes, he
testified as follows, Ab. p. 12:
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Interrogatory 20th. —Did you, in that adjudication, take into consid-
cration all other accounts growing out of the partnership ?

Answer. — I did, as 1 understood them.

See Abstract, page 14.

Dirkor Ex. REsuvMED.—Interrogatory 1st. — State whether the three
Exhibits 7, 8 and 9 were submitted to you by Mr. Moore, on the arbitra-
tion, for adjudication, and whether you passed upon them, and state such
explanation in relation to the matter as you may be able to give.

Answer. — They were amongst the papers, the first statement I made,
and I included them. In thinking overit,I came to the conclusion they
should not be included, for the reason that I had charged Mr. Kimball -
with every dollar that Kimball, Moore & Co. and G. Kimball & Co.
had ever received from all sources. Then I gave him credit for all the
bills paid, and rejected those three amounts, for the reason that I be- :
lieved they were included in the gross amounts I had charged to M. :
Kimball. I also rejected similar items against Mr. Moore in favor of
Kimball, for the same reason. Mr. Moore, in talking with him, when
the amounts were brought up, never pretended that he had ever put
into the concern more than $1500, and then said I did right in rejecting
those items.

Here, then, these matters were passed upon, and he was actually al-
lowed them, by charging Kimball the gross amounts. Moore said the
Arbitrator did right in not charging Kimball with them again, and yet
now his counsel claims that they should be charged to Kimball again. |

Such dishonest efforts to pervert the course of justice is enough to
make the Genius of Justice veil her tface with shame.

[Nore.—In this interrogatory and answer, the witness refers to them

as Exhibits 7, 8§ and 9; they are so named as annexed to his deposiiion,

Ab. p.24. On page 32, they are annexed to Cutting’s deposition as
numbers 1, 2 and 3.]

Again, in answer to the second re-cross-interrogatory on Abstract page
15, Vernon says:




“TI charged him (Kimball) with everything the company got from
passengers, mails, extra services in carrying the mails, for all the stock
that was disposed of from time to time, and with every dollar that the
firm was owing to third persons, so far as I could find it out. I did not
charge him for any moneys he had received from Moore, but allowed,
as near as I could find out from Moore, to him (Moore) the amount which
he paid accounts for.”

It cannot be denied that these matters were passed upon by the Arbi-
trator, and, i’ so, his award upon them is conclusive.

It is very clear that the due biil and receipts were not for moneys
due Moore individually, but were memorandums of what Kimball was to
_ account for in settlement of the staging business.

. Look at the due bill :

“ Due James Moore, on settlement ¢hird quarter 1855, sixteen thou-
sand nine hundred and ninety-four 98-100 dollars.”

That is, Ximball is to account to him on settlement of the staging busi-

ness for the third quarter 1855, &e.

Now, by turning to the account made by Vernon, he charges Kimball
- “To amount received for horses &e. sold, third quarter 1855, $959.50.”
See Rec. p. 86. On the Abstract this is put ’53, instead of 1855; it is -
wrong in the Abstract. '

On same page Kimball is charged “Fares collected, third quarter 1855,
$13,291.76.” Then on same page is this charge: “Amount for transport-
ing mails third quarter 1854 to first quarter 1855, $69,219.24.

In settling an account, as Vernon did, of over $500,000, we shall not
te) ) ) >) b

pretend to show just how he arrived at his conclusions; we think his

statement, that he passed upon those matters, and actually allowed them,
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by charging Kimball the gross amount of everything the company re-
ceived, should be satisfactory.

The next receipt is in these words: “Received trom James Moore five
thousand two hundred and forty two dollars 29-100, in cash items, to be
returned, or accounted for on settlement of fourth quarter 1855.”

By turning to Rec. page 86, the Court will see that Iimball was
charged, for fourth quarter 1855, two sums, one of $1,817.30, and one of
$26,398.08.

Now it is very evident that these receipts and due bill were mere
memorandums between them, relating to the partnership matters.

Since the partnership matters were all settled by the arbitration, he

has again got hold of those papers, and seeks to make a dishonest use of

them.

At the arbitration, all parties understood them as partnership memo-
randums ; Vernon so understood them, and so did Moore.

Vernon says, in answer to third cross-interrogatory, Ab. p. 15: «I
don’t believe it was money, at all. It was receipts of matters in partner-
ship, passing from one to another; thatismy belietf. I don’tZnow, other-
wise than M». Moore told me s0.” And yet these defendants seek to
use these vouchers to defeat the recovery of an honest debt.

Ve

By referring to the points heretofore filed on the part of the defend-
ants, I find that they claim that Kimball, by his assignment to them,
transterred his claim for moneys advanced to Moore & Walker, for their
part of the capital stock, and cited the case of Zaylor vs. Coffing, in 23 11,

My first answer to that is, that the contract does not assign his capital
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stock in the concern. It was intended, and such, I think, is the inter-
pretation of the contract, to sell his interest in all the “stage horses and
mail contracts.” It does not include, as in Zuylor vs. Coffing, * debts,
accounts, notes, books and papers,” although plaintiff has never claimed
payment. for his part of the capital stock.

2. No such claim is made in the answer of defendants ; there is no
such issue by the pleadings.

3. This was an advance to Moore of one third, and an advance of a
portion of Walker’s share to him; so far as Kimball’s own share (being
one third) is concerned, he has never claimed it; but he claims the mo-

neys he advanced to the other parties; it is claimed by defendants that
these advances were not made to the firm, and were in no respects part

of the partnership eftects or assets, and therefore Walker and Moore are
not jointly liable. Their own argument refutes the idea that those ad-
vances were any part of the partnership property. Kimball assigns his
interest in the property of Zmball, Moore &: Co. N ow, the indebted-
ness of Moore and of Walker, for moneys advanced to them, were not
partnership property, and were not assigned by Kimball to them. I
think this a conclusive answer. »

4. Another conclusive answer is this. The assignment was not an
unconditional one, but it was agreed that an account was to be taken, and
a settlement was to be made by William Vernon ¢ of and concerning all
moneys received by said Kimball belonging to said firm, and of and con-
cerning all disbursements made by said Kimball for and on account of
said firm ; and all accounts between said late firm of Kimball, Moore &
Co. and said Kimball are to be finally and tully settled by the decision of
said Vernon,” &e. TRec. 84-85.

Now, if these moneys were part of the partnership property, then they
were embraced in the submission,and Vernon ought to have passed upon
them; not having done so, complainant is entitled to recover the money
in this action. If they were not embraced in the submission it is because
they were not partnership property, and then they did not pass by the
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assignmnent.  So, in either aspect of the case, the position of defendants
is wholly untenable.

s A -
.~ I have now gone hastily through this case. Tt I have shown an over-
“ zealoubness in this matter, it is because ot the convictfon I have of the
_justice of the pl.untrﬂ s dlaim, and because, if~he does not obtain at the
" hands of this courta décree Tor the moneys he Ahas thus actually paid for
these men, the evenmg of his days must be (.louded with want, while
the men who have his monev are revelling in wealth, acquired by the

o

" use of his money. &

i
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It will be seen that even according to Walker’s own account of the
matter, there is yet something due from him, an(l Moore has never paid

o=

4 dollar. : ,.

As the litigation has been quite protracted, I beg leave to suggest to
the Court that it should ascertain the amount, and have a final decree
rendered in this court, instead of sending us back to take an account.

This seems to be peculiarly proper, as all the evidence that can be got

is in the case.
E. VAN BUREN,
Solicitor for Complainant, for Appellant.







Printed by BeAcn.& BARNARD, 14 8. Clark St.

S U Ry RS C IR T

OF ILTLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

Granville Kimball,
Plaintiff in Error.
vs.

Martin O. Walker and

James Moore,
Defendants in. Error.

ARGUMENT FOR THE PLAINTIFF.

. In addition to the points already filed in this cause, and to the sug-

gestions and authorities cited in the petition for rehearing, I propose to
submit a few considerations :

|13

The question of jurisdiction I do not deem it necessary to discuss elab-
orately, for the reason :

Iirst— That it is undisputed that the Court may entertain jurisdic-
tion in a case like this, where no objection has been taken by plea or
demunrrer.
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Second — If the Court may entertain jurisdiction, then it is submitted
that this is a case which appeals strongly to the justice of this Court to
exercise its equitable jurisdiction, that Jjustice may be done hetween the
parties ; and, as suggested in the petition for rehearing in a court of law,
we should be met with a plea of statute of limitations, and the whole
claim of the comnplainant would probably be lost.

The argument of the appellee, heretofore submitted in this case upon
this point, it seems to me has no applicability to this case; instead of
discussing the »ight of the Court to take Jurisdiction, where the defen-
dants have submitted to its jurisdiction by answer—have acquiesced to
its jurisdiction—have litigated the whole case upon its merits for three
years ; and then at the hearing for the first time claim the right to avail
themselves of a mere technical objection.

They discuss the question of Jointliability ; that question I shall here-
after present. I will here merely suggest that the question of jurisdic-
Zion does not depend on a joint liability ; the Court may make such de-
cree touching the rights and liabilities of each and all of the parties as
they deem just and proper.

I trust I shall be excused for here repeating the langnage of Chancel-
lor Kent in Underkill vs. Van Cowrtland, 2 John. Ch, page 369, where
he says in a similar case : /¢ would be an abuse of justice, if the defend-
ants were to be permitted to protract a litigation to this extent, and with

the expense that has attended this suit, and then, at the final hearing, inter-
pose with this preliminary objection.”

II.

The next question I shall discuss is, that which grows out of the
arbitration.

At the hearing before the arbitrator, Kimball (the plaintift) insisted
that the notes should e taken into consideration. The detendants ob-
jected ; and the arbitrator excluded them from his consideration, “because,

in his judgment, they were not included in the submission.”
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On Abstract page 11, in Vernon’s examination, he testities as follows :

Interrogatory 15¢th.—In that adjudication, did you take into considera-
tion and include in your award the notes heretofore spoken of?

Answer. — I did not.

Int. 16th. — Did not Mr. Kimball, during the progress of that investi-
gation, request that the notes should be taken into consideration by you ?

Ans. — He did, frequently.
Int. 17th.— Please state why you excluded them.

Ans. —1I excluded them because, in my judgment, they were not in-
cluded in the submission to me.

In answer to the 18th interrogatry, he says: “Kimball insisted that
the notes should come into the adjudication. Moore and Walker said

no, but gave no reasons.”

Now, it is evident that the Arbitrator did not take the notes into con-

sideration, because he thought they were not embraced into the submission ;
they were not, therefore, before him—they were not passed upon. It is
like evidence offered to a jury, but excluded by the Court.

It is well settled that where a submission is made, be it ever so broad,
matters not passed upon by the Arbitrator does not preclude the party
from enforcing his claim for such cause of action in another way. It is
as if there had been no arbitration, so far as that claim is concerned.
This is fullysustained by the following authorities :

Kyd on Awards 179-180.

2 Greenleat’s Ev. Sc. 78.

2 Starkie’s Ev. 4 part, 139-140.
19 I11. R. 415.

2 N. . 26.

5 Mass. R. 334.

It would be a very hard rule indeed to conclude a party against enfor-
cing a demand, which, without his fault, had been excluded by a Court

trom all consideration.
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The plaintiff was anxious to have them passed upon by the Arbitrator.
If it had been done, he would long since have had his money ;sfor, at
that time these defendants had never disputed his claim for the moneys
paid upon these notes. It was not until astute counsel, under the in-
fluence of an elastic conscience, advised them that possibly, by urging
technical objections, they might swindle him out of this money, that they
conceived the unhallowed thought of making an attempt to cheat him
out of some $29,000, the use of which these men have had for years, and
out of which they have grown fabulously rich, while the plaintiff, in his
old age, is left almost penniless.

ITT.

It is also claimed that that amount has been paid; a more impudent
attempt to thwart justice has seldom been seen in courts of justice. If
I use language that seems to be harsh, the Court will pardon me, for I
admit I feel a burning indignation at the assumed sincerity with which

an ingenious and studied effort is made to wrong the complainant in
this case.

Now, if this money had been paid, how has it been paid ? It certainly
would have been an easy matter, in the answer, at least, to have stated

how, when and where it was paid ; instead of this, he merely says he has
paid it. ,

On the trial he dodges about; at one time claims he paid it when Kim-
ball gave him a bill of sale; at another time claims it was paid by the
receipts.

It is not unfrequently the case that men, in practicing injustice, so
over-act as to betray themselves.

The appellee’s counsel says in his point heretofore submitted: ¢ Moore
paid the full consideration for his third of the property, and also ad-
vanced large sums of money to Kimball over and above.” Now it is a
curious fact that Moore never knew that, until his counsel told him of it.
IHe never claimed anything of that sort in his answer. until after the
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proofs were all taken ; and at the hearing below, he amended his answer
s0 as to claim a set-off; this was done to keep up an appearance.

Now, how was this money paid?

They claim that the bill of saleis evidence of payment. Record 90.

The testimony of Judge Lord, who drew that agreement, is very short
and pointed. TReec. 65-66, he puts an end to that pretence,—he says
no money was paid. *“ Moore said ke had made himself liable to pay his
portion of the purchase-money and he should have a paper showing or ac-
knowledging his interest. 1 was then directed to draw this paper,” &e.
Now, that is just what we claim; the bill of sale was given because he
had signed the notes ; now when we come to collect the notes, he says:
“Why, you acknowledged payment in the bill of sale.”

To pretend that he paid the money when he gave that bill of sale is a
shallow pretext, a naked falsehood, a high-handed attempt to rob the
plaintift of his earnings and make him a beggar.

When Kimball, at the arbitration, insisted that the notes should be
taken into consideration, did Modre or Walker pretend they had been
paid? Not at all ; they knew it had not been paid; they objected to their
going into the arbitration—why ? They gave no reason, but the reason
doubtless was, that they were liquidated, and there was no necessity of

having an award upon them.

It they had been paid, they surely would have said so. They did not
deny that they owed them, when Kimball wanted the Arbitrators to in-
clude them in his award.

Again, Vernon says (see Abstract, page 15) Moore never pretended that
he had ever put into the concern more ¢han $1,500.  This is in direct con-
tradiction with the pretense that he had paid these notes. If he had
paid these notes, he would have claimed it. It he paid the notes, why

did he not take them up?

T beg leave to refer the Court to the suggestions in my Points, hereto-
fore filed, on this point.
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Again, it it is claimed that the receipt mentioned in the bill of sale is
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conclusie evidence ot the payment of the money. The cases cited in
my points conclusively establish the right to show that the money was
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not paid.
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It is said that the cases I have cited are all cases of deeds of convey-
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ance; if this was so, it is no answer. The reason why this evidence is
allowed is not because it varies or contradicts the deed ; it does not vary

-
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or contradict the agreement; the contract or deed is evidence of its
agreements or covenants, but it is put upon the ground that the acknowl-
edgment of payment is a receipt,—no matter whether it is in the deed,
or upon the back of the deed, or upon a separate piece ot paper, it is
still a 7eceipt. If the evidence is admissible in case ot a deed of con-
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veyance, why not in any other deed? Is thece any raason upon principle
against it? It is not limited to deeds of conveyance.

/—/o /(_/Z/(‘zz/d (@

%

In a Dbill of lading for goods, acknowledging to have received the
=

goods in good order, if may be shown they were not in good order; this

jeently decided; it is no part of the eonéract; it is not an
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agreement to do a thing—it is a receipt. Upon this point I beg leave to
refer the Court to the authorities cited in my Points, heretofore filed.
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The counsel for appellees says: ‘A receipt containing an agreement,
condition or stipulation between the parties, is in the nature ot a contract,
and its stipulations or conditions cannot be varied by parol.” That is
true,—that is, that part which contains an agreement cannot be varied,
but that part which acknowledges the amount received can be. That

authority sustains my position.%
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The rule in no sense confliets with the doctrine, that a written agree-
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ment cannot be contradicted or varied by parol—the agreement is not
varied nor contradicted, it is simply the recelpt part of it, that is contra-
dicted.
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The rule is a familiar one and a salutary one, and is now sought to be
narrowed and fretted away, to enable the defendants to practice a stu-
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How natural was this transaction to a simple minded man. Kimball
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is a confiding man,—he goes with his friend Moore to an attorney:
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Moore says, T have become liable on these notes, now give me something
to show for my interest; the counsel draws up an ordinary bill of sale;
Kimball now asks for payment of the notes, and he now by his counsel
turns upon him and says, the receipt cuts you off.

Is the law—the law to which the injured and the oppressed flee as a
refuge from the spoiler, and the tribunal to which they appeal for jus-
tice — so unreasonable, so hard, as to send away the petitioner for relief,
in disappointment and sorrow, while the offender may exult in its pro-
tection of his villainy ?

Again, the appellee claims that the doctrine of estoppel applies to the
plaintiff. It he is at liberty to show that he did not receive the money
receipted on the Dill -of sale, then there can be no estoppel. The doc-
trine of estoppel, I supposed, applied to a case, where a party, by hold-
ing his peace, allowed a third party to do some act which he would not
have done if the other party had asserted his claim. I am at a loss to
know how that can apply here.

TEVA:

It is also claimed that Moore paid Kimball in the due-bill and receipts,
Ab. p. 321. This is another of the dishonest attempts to mislead and
pervert the facts. To this, our first answer is, that the whole matter was
sabmitted to and passed upon by the Arbitrator,

It is a well known principle of law that an award is conclusive as to all
matters PASSED UPON by the Arbitrators. It is deemed unnecessary to

cite anthorities to this point.
‘Was it passed upon ?

In Vernon’s deposition, after testitying that he excluded the notes, he
testified ‘as follows, Ab. p. 12:
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Interrogatory 20th. —Did you, in that adjudication, take into consid-
eration all other accounts growing out of the partnership ?

Answer. — I did, as I understood them.

See Abstract, page 14.

Direer Ex. RESUMED.—Inierrogatory 1st. — State whether the three
Exhibits 7, 8 and 9 were submitted to you by Mr. Moore, on the arbitra-
tion, for adjudication, and whether you passed upon them, and state such
explanation in relation to the matter as you may be able to give.

Answer. — They were amongst the papers, the first statement I made,
and I included them. In thinking overit,I came to the conclusion they
should not be included, for the reason that I had charged Mr. Kimball
with every dollar that Kimball, Moore & Co. and G. Kimball & Co.
had ever received from all sources. Then I gave him eredit for all the
bills paid, and rejected those three amounts, for the reason that I be-
lieved they were included in the gross amounts I had charged to Mr.
Kimball. T also rejected similar items against Mr. Moore in favor of
Kimball, for the same reason. Mr. Moore, in talking with him, when
the amounts were brought up, never pretended that he had ever put
into the concern more than $1500, and then said I did right in rejecting
those items.

Here, then, these matters were passed upon, and he was actually al-
lowed them, by charging Kimball the gross amounts. Moore said the
Arbitrator did right in not charging Kimball with them again, and yet

now his counsel claims that they should be charged to Kimball again.

Such dishonest efforts to pervert the course of justice is enough to
make the Genius of Justice veil her face with shame.

[Nore.—In this interrogatory and answer, the witness refers to them
as Exhibits 7, 8 and 9; they are so named as annexed to his deposiion,
Ab. p. 24. On page 32, they are annexed to Cutting’s deposition as
numbers 1,.2 and 3.]

Again, in answer to the second re-cross-interrogatory on Abstract page

15, Vernon says:
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“T charged him (Kimball) with everything the company got from
passengers, mails, extra services in carrying the mails, for all. the stock
that was disposed of from time to time, and with every dollar that the
firm was owing to third persons, so tar as I could find it out. I did not
charge him for any moneys he had received trom Moore, but allowed,
as near as I could find outtrom Moore, to himn (Moore) the amount which

he paid accounts for.”

It cannot be denied that these matters were passed upon by the Arbi-
trator, and, it so, his award upon them is conclusive.

It is very clear that the due biil and receipts were not for moneys
due Moore individually, but were memorandums of what Kimball was to

account for in settlement of the staging business.

Look at the due bill :

“ Due James Moore, on settlement #iird quarter 1855, sixteen thou-

sand nine hundred and ninety-four 98-100 dollars.”

That is, Kimball is to account to him on settlement of the staging busi-

ness for the third quarter 1855, &ec.

Now, by turning to the account made by Vernon, he charges Kimball
“To amount received for horses &e. sold, third quarter 1855, $959.50.”
See Rec. p. 86. On the Abstract this is put ’53, instead of 1855; it is
wrong in the Abstract.

On same page Kimball is charged “T'ares collected, third quarter 1855,
$13,291.76.” Then on same page is this charge: “Amount for transport-
ing mails third quarter 1854 to first quarter 1855, $69,219.24.

In settling an account, as Vernon did, of over $500,000, we shall not
pretend to show just how he arrived at his conclusions; we think his

statement, that he passed upon those matters, and actually allowed them,
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by charging Kimball the gross amount of everything the company re-
ceived, should be satisfactory.

The next receipt is in these words: “Received trom James Moore five
thousand two hundred and forty two dollars 29-100, in cash items, to be
returned, or accounted for on settlement of fourth quarter 1855.”

By turning to Ree. page 86, the Court will see that Kimball was
charged, for fourth quarter 1855, two sums, one of $1,817.30, and one of
$26,398.08.

Now it is very evident that these receipts and due bill were mere

memorandums between them, relating to the partnership matters.

Since the partnership matters were all settled by the arbitration, he
has again got hold of those papers, and seeks to make a dishonest use of
them.

At the arbitration, all parties understood them as partnership memo-
randums ; Vernon so understood them, and so did Moore.

Vernon says, in answer to .third cross-interrogatory, Ab. p. 15: «I
don’t believe it was money, at all. It was receipts of matters in partner-
ship, passing from one to another; thatismy beliet. I don’tZnow, other-
wise than M»r. Moore told me s0.” And yet these defendants seek to
use these vouchers to defeat the recovery ot an honest debt.

Vi

By referring to the points heretofore filed on the part of the detend-
ants, I find that they claim that Kimball, by his assignment to them,
transferred his claim for moneys advanced to Moore & Walker, for their

] part of the capital stock, and cited the case of Zuylor vs. Coffing, in 23 TlI.

My first answer to that is, that the contract does not assign his capital
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siock in the concern. It was intended, and such, I think. is the inter-
pretation of the contract, to sell his interest in all the “stage horses and
mail contracts.” It does not include, as in Zaylor vs. Coffing, * debts,
accounts, notes, books and papers,” although plaintiff has never claimed
payment for his part of the capital stock.

2. No such claim is made in the answer oi defendants ; there is no

such issue by the pleadings.

3. This was an advance to Moore of one third, and an advance of a

portion of Walker’s share to him; so far as Kimball’s own share (being
one third) is concerned, he has never claimed it; but he claims the mo-
neys he advanced to the other parties; it is claimed by defendants that
these advances were not made to the firm, and were in no respects part
of the partnership effects or assets, and therefore Walker and Moore are
not jointly liable. ~ Their own argument refutes th. idea that those ad-
vances were any part of the partnership property. Kimball assigns his
interest in the property of Zimball, Moore & Co. Now, the indebted-
ness of Moore and of Walker, for moneys advanced to them, were not
partnership property, and were not assigned by Kimball to them. I
think this a conclusive answer.

4. Another conclusive answer is this. The assignment was not an
unconditional one, but it was agreed that an account was to be taken, and
a settlement was to be made by William Vernon  of and concerning all
moneys received by said Kimball belonging to said firm, and of and con-
cerning all dishursements made by said Kimball for and on account of
said firm 5 and all accounts between said late firm of Kimball, Moore &
Co. and said Kimball are to be finally and fully settled by the decision of
said Vernon,” &e. Rec. 84-85.

Now, if these moneys were part of the partnership property, then they
were embraced in the submission,and Vernon ought to have passed upon
them; not having done so, complainant is entitled to recover the money
in this action. It they were not embraced in the submission it is because
they were not partnership property, and then they did not pass by the




assignmnent.  So, in either aspeet of the case, the position of defendants
is wholly untenable.

I have now gone hastily through this case. It I havé shown an over-
zealousness in this matter, it is because of' the convietion I have of the
Jjustice of the plaintift’s. claim, and because, it he doe_snfot obtain at the
hands of this court a decree for the moneys he has thus actually paid for
these men, the evening of his days must be clouded with want, while

_.the men who have his money are revelling in wealth, acquired by the

s

use of his money. e B

It will be seen that even according to Walker’s own account of the
matter, there is yet something due from him, and Moore has never paid
a dollar.

~

As the litigation has been quite protracted, I beg leave to suggest to
the Court that it should ascertain the amount, and have a final decree
rendered in this court, instead of sending us back to take an account.

This seems to be pecaliarly proper, as all the evidence that can be got
is in the case.

E. VAN BUREN,

Solicitor for Complainant, for Appellant.
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