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STATE OF (:iLLqﬁdls;
SUPREME COURT,

‘Third Grand Division
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SUPREME COURT OF ILLINOIS.

" Third Grand Division.— April Term, 1863,

Epmunp P. MoRrGAN,

)
Plffs.in Error,
Raveu R. Roor, ‘ :
¢t Error to Peoria Cir. Court.
vs.

Erastus Peer, Defendant in Error. )

This was an action of assumpsit brought by said Plffs. in Error,
remote endorsees, against said Erastus Peet, first endorser, to the Aug-
ust Term, 1861, of the Circuit Court of Peoria County. The declara-
tion filed:July 22, 1861, contains 3 special counts and the common
counts. The first count sets out, (p. 8,) that the firm .of -Burdick &
Peet, consisting of B. Burdick and Nelson Peet, on the 27th Aug.,
1860, at Cleveland, Ohio, viz : at said Peoria Co., made their promis-

“sory note in wriling, promising to pay at the Bank of Commerce, Cleve-

land, Ohio, to said Erastus Peet, the defendant, at 60 days from date,
$804+42%;, value received, and delivered the same to Deft., who then
and there endorsed it to one M. A. Earl, who then and there endorsed
it to Plffs.—that PIffs. presented suid note for payment, at maturity, at
said Bank of Commerce, that payment was refused, and that thereby,
by the laws of Ohio, where said contract was made, Deft. became
liable to pay said note on request—that being so liable he undertook,
&e.

The second count sets out the execution and endorsement of said note
as before, and avers that when said note fell due, and at all times since,
said firm of Burdick & Peet and each member theceof, have and has
been insolvent, and that suit against them would have been unavailing,
wheveby said Deft. beeame liable, anid being so liable promised to
pay., &e. ' e

Said third count sets out execution, endorsement, &e., of the note,
same as above, and avers that since making said note the firm of Bur-
dick & Pect dissolved partnership and transferred their remaining prop-
erty to Deft., with the understanding that he should pay said note—
that since said note became due, Deft., in consideration thereof,
and that Plffs. would forbear to sue said note till the latter part of June,
1861, promised to pay said note, before said last named time, with in-
terest at the rate of 10 per cent. per annum from the time said note
fell due—rhich time has elapsed, that Left. thereby became liable, and
being so liable, promised to pay, &c.
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Common counts—for goods sold and delivered, work and labor,
money lent, and upon account stated, claiming $400 in each—dama-

ges $500.

Copy of note sued on, with endorsements, for which see Bill of ex-
ceptions, p. 21.

Aug. 8, 1861, plea of general issue filed by Deft.
Leave given Deft. to file additional pleas.

Nov. 14, 1861, Deft. files amended pleas, as follows :

1. To first count of declaration—that said note was made and en-
dorsed in Peoria Co., Ill., and not in Ohio—that when said note fell
due the makers were good for the amount, and that the same by due
diligence might have been made, and that said makers then lived and
still live in said Peoria County.

2. To whole declaration—that said note was made and endorsed
by Deft. in Peoria County—that the makers, then, and still live
there, and during all the time have had property, real and personal, out
of which, by weasonable diligence, the amount of the note might have
been made.

Replications of PIffs. to 1st amended plea, filed Dec. 3, 1861 :

1. Said note not made and endorsed in said Peoria Co.
2. That when said note fell due the makers were not good for the
amount, and the same conld not have been made of them by suit.

Special demurrer to 2d amended plea, filed Dec. 3, 1861.

June 9, 1862, demurrer to 2d amended plea sustained and leave
granted {o plead double.

June 11, 1862,—further amended pleas to said 2d and 3d counts
filed :

To 2d count, that when sud note fell due and long therenfter said

Burdick & Pcet were not insolvent, so that suit could have been avail-
ing.

To 3d count—that Burdick & Peet, since making note have not
transferred their property to Deft., nor was there any understanding
that Deft. should pay it, nor did Deft. promise to pay the same or any
part of it.

Tssue joined an both pleas.
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Nov. Special Term, 1862—trial by jury. Verdict for Deft, and mo-

tion by PIffs for new trial. Motion continued to next Term.

Dec. Term, 1862, motiom for new trial overruled. Judgment ren-
dered against Plffs for costs and order of court entered, upon agreement
of parties, that Bill of Exceptions be signed in vacation.

“Bill of exceptions, filed Feb. 14, 1863, sets out, that on the trial
before the Court and a jury, the Plffs. read in evidence, first, the fol-
lowing note with endorsements, viz:

Endorsed, ¢Erastus Peet.
do. M. A. Earl"”’

pp.ut o, Also, certificate of B. P. Ingersoll, Notary Public, showing presenta-

tion of note for payment, with protest for non-payment, and notice, all
in dne time.

Plifs. next called William S. Moss, jr., who being duly sworn, said :
I have seen this note—the same read in evidence---before. First saw it

_ about Feb. 25, 1861, when it came for collection, to J. K. Cooper, in

letter from PlfEs, in Ohio—I was then reading law as a student, in said
Cooper’s office, and knew when the letter and note came—I also know
the time from ecatry made in docket kept by Cooper for purpose of
minuting down memovanda of notes received for collection, and other
business. A few days after the receipt of this note, about beginning
of Mareh, I think I went with it, at request of said Cooper, to try and
get it paid, or secured—[I had understood Deft was the party expected
to pay it,] (This testimony included in brackets excluded by the Court,
and PIffs. excepted,) and went to his house, but he was not at home—
I found, however, his son, Nelson Peet, of the firm of Burdick & Peet,
and talked with him—also saw Burdick. On my return I met Deft. in
the rvoad and told him my business.  As it was nearly dark, and Deft
said he could not see well, he requested me to read the note to him,
which I did, carvefully, naming particularly  the amount, names
of parties and date—TI also read the names of endorsers on back. Deft.
then said he expected to have the note to pay, but had not the money
then, but if P1fls would wait till June he would pay it—that he had corn
enongh to pay it, which he had hauled to Chillicothe, but the price was
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low and he didl not want to sell then—thought corn would sell better
about June, and wished me to write Plffs and tell them if they would
wait till 20th of June, he would then pay the note, with ten per cent.
interest, on it. I told him it was best to give himself time enough, but
that I should want the money certainly at the time fixed, and if he
would pay ten per cent. interest from the time the note fell due, he
might have all of June to pay the note in. This he agreed to, and the
time so specified was given by Plffs. At onc of the interviews after
this, in reply to an enquiry whether Burdick & Peet had not put prop-
erty in his hands to pay the firm debts, he spoke of some sewing ma-
chines that had been left with him, but did not say they were left for
that purpose. My enquiry arose from some remark he made, to the
effect that the payment of the note would be a dead loss to him. He
said also, he had put his name on the note to help his son, Nelson, who
was in partnership with Burdick when the note was given. When I
talked with Deft, the firm was dissolved, and Nelson was living at home
with his. father. Nothing was said then about Burdick & Peet, or
cither, having any property. Since then, and since this suit, some 6 to

.8 months ago, Deft. called at my office to talk the matter over, and he

then said Burdick had not much of any property. T said to him, Bur-

-dick never did have much of anything, did he? His reply was, he did

o9
not. At this last time, Deft snid Nelson Peet was then between 21
and 22 years old—he also said he had no redress if he paid the note.

Cr. Ex. I have no interest in this suit—am not attorney in the case.
This was old business of Mr. Cooper’s, which he had on hand, before I
went into partnership with him, with which I am not connected, as at-
torney. This note was received by Mr. Cooper, Feb. 25, 1861. Our
partnership commenced May 1, 1861. I went to see Defendent
about a week after the note came to hand—saw Burdick and young
Pect and the old man, all on same day—uo one else present when I
saw Deft.  Went in buggy—took my sister from Peoria to father’s,
left her there and went on alone. Nothing said by Deft at this time,
about returning machines. Read the note to him -he said he would
pay it. Did not tell Deft he was released, as endorsee—nothing said
on that subject. Gave him no advice about his legal rights. Did not
try to keep this from him—don’t remember to have thought about his
being released from payment. Interview in public road, no onc else
present.  Said he would pay the note—not all legal demands. M. A.
Barl spoken of---Defendant said he was a fine man. Witness then asked
by Lefendant’s counsel what Defendant said, at second interview, about
paying for sewing machines left at Chillicothe. Plaintiffs objected—
Court overruled objection and allowed question to be put, and Plffs
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excepted. Witness then said : Defendant, at second interview, stated
that what he said about paying in 1st interview, referred to two sew-
ing machines sent by Earl to Burdick & Peet, after the others, which
were shipped to, and still at Chillicothe, and if B. & P. would receive
them, Deft would pay for them—they were worth from $30 to $35
apiece, he said.

Re.Ex. by Plffs. [ understood Deft to say he endorsed the note

‘when given. He said Earl would not take the note unless he became

security, and he did it to help his son At my 1st interview with Deft
nothing said about machines at Chillicothe.  Plffs here rested.

Tracy B. Burdick called by Deft, said : Am one of makers of note
sued on. The other is Nelson Peet, son of Deft. Young Peet and I
were partners and gave the note in eur firm name. It was given to M.
A. Barl, for 12 sewing machines—was executed and endorsed by Deft
in Akron, Peoria Co. Ill., and mailed to Earl at Cleveland, Ohio. It
was put in P. O. at Akron. It was endorsed by Deft same day it was
made. Machines sent to us by express—bargained for them in writ-
ing. B. & P. owned six when note fell due. I had 3, and Nelson
Peet 3—think this was so. Mine were at my house in Akron. Nelson
lived at his fathe®s and had his there. They were then good as ever—
never were sold—not mortgaged. All are now in the hands of Wm.
N. Pept. Ile had another machine when note fell due, called ¢¢Lester’s
Patent’’—still has it—is worth $60. Had also pair horses and double
harness, some books, jewelry, notes and accounts. Horses and Ilarness
worth $250—had these when note fell due, and from 4 to 6 months
after. Jewelry worth about $18, books $20. W. N. Peet not house-
keeper then—I was No incumbrance on this property. Nelson Peet
had no other property. The firm had besides, a horse and single har-
ness, with two spring wagons, onc single—the other double. Harness
worth $20, horse worth $150, double spring wagon $75; single, $60.
This all mortgaged when note fell due, for $250—$35 paid, balance
since paid—think the winter after note fell due. THave got this prop-
erty yot, except double spring wagon. Other 6 machines sold, not good
for anything. After running 4 or 6 weeks had to be every hour or two
tinkered—were two-needled. The under needle would get loose—
could not be remedied. I experimented with them over a year. Earl
came out Dec. 1860, at my request—was here two weeks trying to

make them run---would run a few minutes. Under needle can’t be
made to stay in its place. Don’t know the maker——were patented by

Daniel Harris, of Boston. Don’t know that Earl was clerk of Plffs---
don’t know that Morgan & Root had any connection with the machines-»-

mnone were good. 2 out of our 6 had been sold and returned---4 never
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disposed of. Earl called on us for payment of note---said he was agent
for Morgan & Root to collect it. We offered to turn out the machines
on the note—he refused, saying he did not own the note. Before this
Morgan & Root had written to us to pay the note. This the only effort
to collect of Burdick & Peet, that [ know of.

To all of this evidence, about consideration of note and defects of
machines, Plffs objected, when offered, but it was admitted by Court
upon Deft’s counsel staticg that they expected to prove the Plffs were
not bona fide holders of said note, or that the same had been endorsed
to them after it fell duc. If not provel, Court said it would be ex-
cluded.

Deft then offered letter from Earl to Burdick, substantially as fol-
lows :

Cleveland, Cuyahoga Co., O., Sept. 3, 1859.
To P. Burdick : : :

Dear Sir---Yours of the 29th came to hand, and in
answer would say, my machines are of a good quality---made here and
warranted---all tested and satisfy me---if imperfect arc returned to
maker. Warrant all that leave my office-- if defective will change
them or refund money. Dor’t wish to humbug any one---buyers can
rely on what T say. Have as much right to sell out of this state as any
one here, Braman & Co. not excepted, as the machiues have been im-
proved---are no more those sold by Braman than day to night. Don’t
know nor care how they heard I sent you circulars. Holden, one of the
firm, was here when I mailed you the first. I have as good machines as
they have in Cincinnati. Give me the other name for these machines,
terms to agents, what they say about the Harris machines as a hum-
bug, and confer a favor. Wish to act in a fair, business, and honora-
ble way. Can prove mine are more saleable, larger, and not so compli-
cated---will compare with them any time. You say I can’t humbug
you. I never thought of it---have n’t been in the business long enough
to put on such a face. You say you have written to B. & C. for ma-
chines, on certain conditions. Better order 3 or 4 from each place, and
judge between them. I will send you 3 or 4 at 25 dollars each, or 10
or more at the same rate. They may send you as many, or more, but
I can’t afford mine any less. Tell me if they say my machines aro
worth less. Expect to be at the Ohio State Fair with my machines,
and would like fo see you there---I expect to get orders for 100 ma-
chines---if not, shall be disappointed. Do as you think best in the
matter, and thisletter will hold me responsible for all my machines.

Yours, &ec.,
M. A. EARL.
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P. 8 Answer soon as convenient. I would have sent you more
circulars, but just being out, have none to spare.
Yours, &c,
M A E

To veading of which Plffs at time objected ~ Objection overruled and
same admitted with limitations as to further proof, as above.

Witness further testified : Firm of Burdick and Peet bought from
Earl on terms of said letter—we sold on terms we bought. These ma-
chines not turned over to Deft, as consideration of liability to pay said

note.  IIe had no consideration for putting his name on the note, nor
was he indemnified against liability. Two other machines were mdeled

before these for which the note was given, and which yet remain at the
depot in Chillicothe, because they tarned out bad.

Cr. Ex  EBarl came here about Dec. Ist, 1860. ’T was then he
wanted pay.on the note for Morgan & Root. Asked him if he would
take back the machines for the note. Ile said, no, he din n’t own the
note.  We had sold some of the machines then. This was first time
Earl was here that T know of—we negotiated for the machines by let.
ter. Had a good many letters from him.  About 4 or 6 weeks before
the lot came for which the note was given, we had a machine sent to
us. The note was given for 12, which came to hand a number of
months before the note was given. They were received, probably, in
April or May—can’t fix time certainly. The 2 at Chillicothe came be-
tween the Ist and the 12th. Partnership of Burdick & Peet began in
fall of 1859. Machines were shipped to order of B. & P. We got
them at Chillicophe. Probably sold three or four before we gave the
note. The note was endorsed by Deft on day of date, and sent at once
to Barl, at Cleveland, O., his residence. ~ Deft got nothing for signing
the note. ~Signed for the benefit of B. & P., as required by E., who
required us to get some good endorser. I was called on for pay by
none but Earl and Moss. Don’t know time Moss came. Referred him
to N. Peet, for payment. Had no machines then. Division was made
a few days after Jan. 1, 1861, but fo bear date from that time, which
was time of dissolution. N. P. received 2 horses, harness and wagon,
and all the sewing machines. When Earl came I had 3 and N. Peet 3.
After division I had one horse, wagon, harness, some books, notes and
accounts. I had the mortgaged property, except the 2 horse wagon,
which Peet had.

 Oljve Peet next called by Deft, said: Am daughter of Deft, and
live with him. Was at home in the fall of 1860. Brother Wm. N.
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Peet, or Nelson, as we call him, lived at home then. IHad 3 sewing
machines there then—THarrison’s Patent—no other of that kind there.
He owned, aiso, one of Lester’s Patent—owned a span of horses, two
horse spring wagon and harness. Ounly knew that they were selling
books and jewelry. Burdick had a 1 .horse wagon. Don’t know that
he took any sewing machines to father’s. Don’t know value of this
property. Don’t know that father had any intevest in it. Burdick has
ozie horse and wagon. One of brother’s horses was sold in the winter
of 1860-61. Iarl out in fall of 1860—did n’t see note, or hear any-
thing said about it.

Cr Iix.  Brother was between 20 and 21, in August, 1861. Sold
one of his horses in winter of 1860-61, to William E. Smith, to pay
debt, ( think—brother and father disposed of it. L on’t know what be-
came of ¢he wagon—2 machines there now. Were more when Earl
therc—do n’t know how mmy—:uite a nuwmber brought there in the
summer. Do n’t know if all or not. Do n’t know about division, nor
when Burdick & Peet dissolved. Suppose hoth horses gone—Dbrother is
in the army—went in 11th Illinois Cavalry, August, 1861. None of
the property there now, except 2 machines. 1 horse disposed of in
winter, or spring after Earl there.

William Evans called by Deft : Live in Chillicothe. Know Burdick
& Peet.  Had in my possession, in October, 1860, property as follows :
Books worth $22, jewelry $15, teams 180 or $190, double spring wag-
on 60 to $65, double harness 10 to $15, and a Lester’s sewing ma-
chine, from 60 to $75. Burdick had other property in his possession—
saw him with horse, buggy and other sewiug machines. Horse worth
140 to $150, buggy 40 to $50. Was employed to peddle by the
month—thought Harris’s patent sewing machines a perfect humbug---
used one 4 or 5 months. Could sometimes make them work, sometimes
not. Under ncedle could n’t be made to work right.

This evidence about deficiency of machines, objected to by Plffs, and
admitted by Court as before.

Cr.-Ex. (of Evans.) I had possession of this property, October 20,
1860---do n’t know what became of it after this. Some taken by Bur-
dick, some by Peet. I gave up the Lester machine sometime in Janu-
ary, 1861---got it in August or September---could n’t sell it--~thought
it good---did n’t make any great effort to sell it. Commenced on April
24, 1860, and continued to canvass for sale of other machines till Oct.
1860. Burdick & Peet received one before I commenced—don’t
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know how long. They had received one in the winter previous---don’t
know whether this one sold—don’t know if tried. Selling price of
these was $30. I delivered one and got 16 or $16 on it. Delivered
another in Chillicothe to paid for, if it worked. It didn’t work well
and was returned. Do n’t know if they got their 12 machines. T car-
ried one as a sample. Deft here rested.

Burdick, recalled by Plffs, said : Suppose Deft knew for what note
was given—do n’t know. Supposed he knew about working of ma.-
chines, because he was there, and had means of knowing, but can’t
say positively.

W. L.Moss jr, next recalled by Plfts, said: When I talked with Deft
21 time, he spoke of the machines. Said the machines would have
worked, he thought, if they had understood them. That Earl, when
out, made them work. Said, also, the two horse wagon not paid for.
That he had taken it, and was to pay for it.

This all the evidence in the case. Plffs then asked instructions to
the jury, as follows, viz:

1. Iff jury believe from evidence, that firm of Burdick & Peet made
note read in cvidence, to Deft, that Deft endorsed it to M. A. Earl,
and that K. endorsed same to Plffs, before maturity, and if jury fur-
ther believe from the evidence, that after the note fell due, Deft prom-

.ised to pay same to Plffs, with 10 per cent. interest per annum, after

maturity, within a specified time, and that the time asked by Deft was
granted by Plffs, the jury should find for Plffs the amount of said note,
with 10 per cent. intervest, (from time due.)

2. The law is that notes drawn on time, and endorsed in blank, and
without date to endorsement, arc presumed to have been endorsed be-
fore maturity, and i such case the person to whom the note is endorsed,
is not affected by any defence to the note which might be set up against
the original payce, unless it be fraud in obtaining the making, or exe-
cution of such note, or the endorsee knew of the defence when he took
the note, and unless proved affirmatively to satisfaction of jury that said
note was endorsed to the Plfls, after due, or PIffs knew what the con-
sideration of the note was, and that such consideration had failed, Plain-
tiffs cannot be affected by the defence set up of such failure of consider-
ation.
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5. If the jury believe, from the evidence, the note was endorsed to
PIffs before due, they are presumed in law to be bona fide holders of
note till contrary is proved.

6. Ignorance of the law does not excuse, but ignorance of fact may,
(and if the jury believe from the evidence that Deft promised to pay
the note, after due, the fact that he may not have known the law re-
leased him from liability, because suit was not brought against the ma-
kers, is no reason why the promise should not bind him.)

Instractions 2, 4 and 5 given by Court. Numbers 1, 3 and 6 the
Court refused to give, as asked, and against objections of Plffs, modi-
fied and altered same, as follows : [n No. 1, words included in brackets
the " Court erased, and substituted : “Of such promise, provided such
new promise was made upon a good consideration.”” At conclusion of
No. 3, the Court added: ¢ Provided such promise was made with a
knowledge of the facts on his part, and also, provided the makers of
the note were insolvent, at the time of the maturity of the note.”” And
in No. 6, all of said instruction within brackets, was excluded, and
the same given to the jury thus modified. To all which Plaintiffs ex-
cepted.

The Court then instructed the jury for the Deft, as follows, viz :

1. If the jury find from evidence that note in suit was made and ex-
ecuted in County of Peoria, and endorsed by Deft in Co. of Peoria,
then Defendant’s liability, as endorser, is to be determined by the law of
this State. :

2. If the jury find the fact that Plffs commenced no suit upon the
note against B. & P., the makers, then Deft’s liability, as endorser,

was released by laches of Plffs, unless Plffs have affirmatively proven
that a suit against the makers would have been unavailing—unless such
liability was continued by some act of Deft.

3. 1f the makers had at the time of maturity of said note, belong-
ing to them, property out of which the amount due could have been
made, and Plffs failed to commence suit against them upon the note,
the Deft was legally released as endorser, and is entitled to your ver-
dict, unless bound by some subsequent act of Deft.
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4. The burden of proof is on Plaintiffs to show to satisfaction of
jury, that the makers of note were insolvent at maturity of note, and
that suit against them would have been unavailing, and if Plffs have
failed to prove that fact, Deft is entitled to verdict, unless jury believe
from evidence there was a promise of Defendant to pay the note, in
which the burden of proof would be upon Defendant.

-

7. If-the jury find that the note was given for worthless sewing
machines, falsely warranted by Earl, and that Earl was agent of PIffs
in sale of machines, and taking the note, then proof of the worthless
character of the consideration is proper to be considered on trial of this
cause.

8. If the jury believe from the evidence that a suit brought on the
note against T. C. Burdick and Wm. N. Peet, at the maturity thereof,
would have resulted in the collection of any part of the note, then, un-
less such suit was brought, Deft cannot be held as endorser, unless with
knowledge of the facts, he promised to pay the note.

9. If Burdick & Peet owed for one of wagons, at maturity of the
note, this has no effect on the law of the case, unless the creditor is
found to have a lien upon it.

To the giving of whi.h instructions Plaintiffs excepted.

Verdict of jury for Defendant. Motion for new trial by Plaintifts,
because,

1st. The Court refused proper evidence offered by PIffs,

2d. The Court admitted improper evidence offered by Defendant.

3d. The Court refused proper instructions asked by Plaintifls.

4th. The Court improperly modified the instructions asked by PIffs.

bth. The Court gave improper instructions for Defendant

6th- The verdict is against law, evidence, and instructions of the
Court.

Motion overruled. Judgment for costs rendered for Deft. To all
which Plaintiffs excepted,
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ASSIGNMENT OF ERRORS.

1. Tn exclusion of evidence offered by Plaintiffs on trial below.

2. Admission of improper evidence for Defendant below.

3. Refusal and modification of instructions to the jury asked by
said Plaintiffs. '

4. The giving of improper instructions for Defendant.

5. In overruling motion of Plffs for new trial.

. In rendering judgment for Defendant and against Plaintiffs for
costs. &

7. Verdict and judgment should have been for Plaintiffs, for 'a'm‘qun‘t .

of note sued on.

J. K. COOPER,
For Plaintiffs in Error.

JoiNDER ti« ERROR.
JOHNSON & HOPKINS,
Attorneys for Deft. in Error.

P
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' RALPI R. ROOT,
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Sopreme Gowedt of Fllinnis,

THIRD GRAND DIVISION.

AFRIL TERM, A. D. 1863,

EDMUND P. MORGAN,
RALPH R. ROOT,

& ERROR TO PEORIA.

8
ERASTUS PEET. J

BRIEF OF PLAINTIFFS IN ERROR.

1st. Assuming that defendant was liable as a mere endorser, on this note,
and was discharged by the laches of the plaintiffs, he was bound by his subse-
quent promise, and the verdict and judgment should have been for the plain.
tiffs.
Forbeurance of suit is a good consideration for a promise to pay the debt
of another.
Stlvis v. Ely, 3 Watts and S., 420.
Jennison v. Stafford, 1 Cush, 168.
sn - Parsons Mercamiile Law, p. p. 21, 28.

And it is not material that the party has no interest in the transaetion and
is not benefitted by the delay.
Chitty on contracts, p. 28.
1 Parsons on contracts, p. 368.

2d. But the undertaking of this defendant was more than that of an or-
dinary endorser. He had an interest in aiding his minor son, a member of the
firm of Burdick & Peet, and stands clearly identified with the original consid-
eration of the note. But for him, Burdick & Peet could not have got the ma-



chine, so that, in fact, the credit was given to him. This created a moral, if not
a legal obligation, on his part, to see the note paid, ut all events.
In this view, a mere promise to pay, without any new consideration, waa
sufficient.
A debt barred by the statute of limitations is a moral obligation, which
wlll support a new promise to pay.
Keener v. Crull, 19 111., 189.
Horner v. Starkey, 27 1l1., 13.

So payment by the drawer of part of a bill after due, is a wazver of present-

ment for acceptance.
Curtin v. Martin, 20 Ill., 557, see p. 587

So it would seem, a surety may renew his obligation by a new promise with-
out further consideration, on the ground that his right to a discharge is a personal
privilege, which he may waive if he pleases.

1 Parsons on notes, 242 Ref. to Fowler v. Brooks 13 N. H., 429.

8d. 'The proof of failure of consideration, was all improperly admitted,
and should have been excluded by the court; there being no evidence that the
note was assigned to plaintiffs after maturity, or that they were not bona fide
holders, for value, or had anything to do with the machines for which the note
was given,

.

4th. Plaintiffs’ first instruction was law, as asked, and the modification
made by the court, which assumes that forbearance to sue, was not a sufficient
consideration to support the new promise, is improper.

So of plaintiffs’ 3d instruction. The proviso attached by the conrt tells
the jury that a promise to pay, by an endorser of a note, after it is due, is no
waver of proof of the insolvency of the maker, unless such maker be actually
insolvent. This is neither good law nor good sense.

Plaintiffs’ 6th instruction was designed to guard against the inference the
jury were liable to draw from the 6th instrszztion given for defendunt, viz : That
ignorance of his legal rights, under given state of facts, would render hig prom-
ise not binding, and should have been given as asked. What the court struck
out, would have done this. What was left, tho’ good law, explaivs nothing.
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5th. The fifth instruction given for defendant, was inapplicable ; and
therefore calculated to mislead the jury. There was positive proof, uncontra-
dicted, that time was given, as the consideration of the promise to pay. The
Jjury could only construe this instruction to mean that this was not sufficient.

Instruction six for defendant, is specially objectionable, for the reason as-
signed in comments on refusal to give plaintiffs’ 6th instruction, as asked.

The objection to defendant’s instruction 7 is, that there was not only no evi-
dence that Earl was plaintiffs’ agent in selling the machines and taking the
note, but the proof was just the reverse, The instruction was, therefore,
wholly impertinent and improper.

Upon defendant’s 8th instruction we remark, that the ground of discharge
of an indorser for failure to sue the maker, is damage presumed from the ne-
glect. Where but a part of the debt, therefore, could be made, the damage
being only partial, the discharge should be only pro tanto, and heuce the in-
struction is not law.

6th. For reasons stated, the application of plaintiff below, for a new trial,
should have been granted.
g JONATHAN K. COOPER,
For Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS
Third Grand Division.— April Term, 1803,

ERASTUS PEET, Deft. in Error,
ATS.

EDMUND P..MORGAN, ‘L ot S
RALPH R. ROOT, Plffs. in Errvor.

DEFENDANT’S BRIEF.

This suit below was by the Plaintiffs in error vs. Defendant in error, as endorser
upon a promissory note.

The first count is upon a note made and endorsed at Cleveland, Ohio, with protest
and notice.

Under this count there could be no recovery because the evidence shows that the
only note in suit was made and endorsed at Akron in the county ol Pevria, Illinois,
and Defendant’s liability is therefore governed by the laws of this state.

Holbrook vs. Hibbard, 2 Scamn. 465.

- ;The note sued on fell due October 27, 1860. Suit against endorser was corm-
menced July 22d, 1861, during which interval no suit was brought against the
makers, although the November, March and May terms of the Circuit Court inter-
vened.

Laws of 1859, page 63.

The second count alleges that suit against the makers would have been unavail-
ing, on account of insolvency. There could be no recovery under this count, for
the reason, as shown by the evidence, that the makers at the time of the maturity
of said note, and long thercafter, owned and had in possession in said county, and
subject to execution, property of more than sufficient value to pay said note.

The third count alleges that makers had placed property in the hands of Defend-
ant with which to pay the said note, and in consideration thereof and of Plaintiff’s
promise to extend time, Defendant promised pay said note. This, if true, would
entitle the Plaintifl’ to recover, but the proot shows that the defendant never did
receive any property of makers, nor make any premise to pay, except that made to
witness Moss, Plaintift’s attorney’s clerk.

The question remains, was this promise testified to by witness Moss, one upon
which Plaintiff must rccover? Is the finding of the jury, so obviously against the
the evidence that it must be disturbed by this Court ?

Defendant’s original liability was only a conditional one.
Rev. Stat. 1845, ch. 73, sec. T.

The condition had been broken by Plaintifl’s latches eight months before said
promise, and Defendant discharged from all liability.
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Has the defendant waived the latches which discharged him, and revived his
original liability ? This is a question of fact for the jury.
Curtiss vs. Martin, 20 Il1L., 557.
They have Yudt pussed upon it and done it fairly.

The finding and judgment below were based mainly on the opinion that Defendant

had not %i‘ﬁ‘ivcz his di;%mrge and that th'cwconsidm-¢' ion for gid%

to Moss.

Thirdly. It is doubtful from the evidence whether the Defendant promised to pay
this note which was given for twelve sewing machines, or to pay for two other sew- -
ing machines then at Chillicothe.

Fourthly. The defendant being wholly discharged by latches, and his said prom.
ise being made in total ignorance of such discharge, and with no intention to waive
it and the prima facie presumption of liability being also wholly removed by proof
his said promise is disconnected with any former liability and stands upon the same X
footing as other promises to pay the debt of another, which, to be valid, must be in o
writing and based upon a cousideration. &

There is no pretense of any writing, but there has been an attempt throughout
to make it appear that Defendant’s promise to pay was made in consideration of an
extension of time to the makers. Such is not the evidence. Defendant said he
would pay the note at a furture date, but never stipulated for or desired a moments

delay as to the makers. \
5 We also insist that the Court did not err in modifying the instructions asked by
the Plaintiffs. Nor in giving those given for the Defendant.
6 All the evidence relative to the defective character of the sewing machine for which

the note was given, warranty, representation and failure of consideration, was
offered under a belief theat Defendant would be able to show that Barl was Plain.
tiffs agent, and they therefore chargable with his acts, but with express notice to
the jury that unless such proof was made the evidence aforesaid, must be disre-
garded, and at the close of the case the court fully advised the jury upon this point
by the Defendant’s second instruction.

- JOIINSON & HOPKINS
For Defendants in error.
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SUPREME COURT OF ILLINOIS
Third Grand Divisiun.—V—April'Tcrm, 1863,

SR

ERASTUS PEET, Deft. in Error,
ATS.
EDMUND P. MORGAN, }wa prrre

RALPH R. ROOT, ;! &
Y oy
DEFENDANTS f"; Logangls !

This suit below was by the Plaintiffs in error vs. Defendant in ervor, as endorscr
upon a promissory note.

1 The first count is upon a note made and endorsed at Cleveland, Olio, with protest
and notice.

Under this count there could be no recovery because the evidence shows that the——
only note in suit was made and endorsed at Akron in the county of Peoria, lllinois,
and Defendant’s liability is therefore governed by the laws of this state.

Holbrook vs. Hibbard, 2 Scam. 465.

%WWWW%
ﬁ%)mmb'a cd

Tracy B. Burdick called by Deft, said : Am one of makers of note
sued on. The otheris Nelson Peet, son of Deft. Young Peet and I
were partners and gave the note in our firm name. It was given to M.
A. Earl, for 12 sewing machines—was executed and endorsed hy Deft
in Akron, Peoria Co. Ill., and mailed to Barl at Cleveland, Ohio. Tt
was put in P. 0. at U(lOll It was endorsed by Deft same day it was

_made.

The note sued on fell due October 27, 1860. Suit against endorser was com-
menced July 22d, 1861, during which interval no suit was brought against the
makers, although the November, Maich and May terms of the Circuit Court inter-
vened,

Laws of 1859, page G3.

The second count alleges that suit against the makers would have been unavail-
ing, on account of insolvency. There could be no recovery under this count, for
the reason, us shown by the evidence, that the makers at the time of the maturity
of said note, and long thereafter, owned and had in possession in said county, and
subject to execution, property of more than sufficient value to pay said note.
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‘4&% Machines sent to us by express—Dbargained for them in writ-
ing. B. & P. owned six when note fell dae. I had 3, and Nelson
Peet 3—think this was so.  Mine were at my house in Akron. Nelson
lived at his fathet’s and had his there.  They were then good as eyer—
never were sold—not mortgaged. All are now in the hands of Win.
N. Peet. Ile had another machine when note fell due, called ¢Lester’s
Patent”’—still has it—is worth $60. IIad also pair horses and double
harness, some books, jewelry, notes and accounts. Horses and Ilarness
worth $250—had these when note fell due, and from 4 to 6 months
after. Jewelry worth about $15, books $20. W. N. Peet not house-
keeper then—TI was No incumbrance on this property. Nelson Peet
had no other property. The firm had besides, a horse and single har-
ness, with two spring wagons, onc single—the other double. Harness
worth $20, horse worth $150, double spring wagon $75; single, $50.
This all mortgaged when note fell due, for $250—§35 paid, balance
since paid—think the winter after note fell due. Have got this prop-
erty yot, except double spring wagon.

»
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3 The third count alleges that makers had placed property in the hands of Defend-
ant with which to pay the said note, and in consideration thereof and of Plaintiff’s
promise to extend time, Defendant promised pay said note. This, if true, would
entitle the Plaintiff to recover, but the proof shows that the defendant never did
receive any property of makers, not make any promise to pay, except that made to
witness Moss, Plaintifi’s attorney’s clerk.

>
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s not turned over to Deft, as consideration of liability to pay said
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4 The question remains, was this promise testified to by witness Moss, one upon
which Plaintiff must rccover? Is the finding of the jury, so obviously against the {
the evidence that it must be disturbed by this Court ?

Defendant’s original liability was only a conditional one.
Rev. Stat. 1845, ch. 73, sec. 7.

The condition had been broken by Plaintiff’s latches eight months before said
promise, and Defendant discharged from all liability.
1

Has the defendant waived the latches which discharged him, and revived his
original liability ? This is a question of fact for the jury.
Curtiss vs. Martin, 20 1l11., 557.
They have 7«&& pussed upon it and dene it fairly.

The finding and judgment below were based mainly on the opinion that Defendant
o ¢ .

had not waiveg his i/s%g/c, and that tlwno congjderation, for ghid promise
) ﬁ/g 527( LN Mﬁ%um oA
to Moss. 9

First. It is essential to the validity of such a promise, as awai\'m: of Pa(ch‘es
and reviver of the original liability of the endorser, thuF he should make it with full
knowledge of the facts, of the latches and his discharge tncrcb:y. .

Taylor vs. Berly, 26th Ill., 426, and cases there cited, viz:

Tebbitts et al. vs. Dowd, 23 Wend. 379.
s D Digeon £ opp 215, 7 5= fon 3L TEG

In this case the promise was made in total ignorance of the facts and under cir-
cumstances which justfy a belief that tney were adroitly kept from him while his

promise was elicited.

¥ Cr. Iix. T have no interest in this suit—am not actorney in the case.
This was oH busmess of Mr. Cooper’s, which he had on hand, before I
went into partnership with him, with which I am not connected, as at-
torney. This note was received by Mr. Cooper, Feb. 25, 186] Our
partnership commenced May 1, 1861. I went to see Defendent
aboubt a week after the note came to hand—saw Burdick and young
Peet and the old man, all on same day—no one else present when T
saw Deft.  Went in huggy—took my sister from Peoria to father’s,
left her there and went on alone. Nothing said by Deft at this time,
about returning machines. Read the note to him -he said he would
y : pay it.  Did not tell Deft he was rele: wsed, as endorsee—nothing said
_on that subject.  Gave him no advice about his legal rights.
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_to N. Peet, for payment.

Secondly. Such promise of an endorser is in the nature of an admission, or pre.
sumption that the legal steps necessary to charge the¢ endorser have in fact been

taken, and this is only a presumpfion prima facie until the contrary is shown.
Toby vs. Berly, 26 Ill., 426.
Lundie vs. Robertson, T East. 231.
Tibbitt et al. vs. Dowd, 23 Wend. 879.
But in this casc the evidence conclusively rebuts the prima facie presnmption by

showing that none of the legal means to charge the endorser were ever attenipted- Qo

oS
-

| Earl called on us for payment of note---said he was agent
for Morgan & Root to collect it. We offered to turn out the machines
on the note—he refused, saying he did not own the note. Before this
Morgan & Root had written to us to pay the note. = This the only effort
ta collect of Burdlck & Peet that [ know of. :

Cr. Bx Barl came here about Dec. Ist, 1860. ’T was then he
wanted pay on the note for Morgan & Root. Asked him if he would
take back the machines for the note. e said, no, he dinn’t own the
note.  We had sold some of the machines then. This was first time

~ Barl was bere that I know of—

The note was endorsed by Deft on day of date, and sent at once
to Earl, at Cleveland, O., his residence. ~ Deft got nothing for signing
the note. Signed for the benefit of B. & P., as required by E., who
required us to get some good endorser. I was called on for pay by
none but Earl and Moss. = Don’t know time Moss came. Referred him

/%/La/ﬂmv ié%ﬁ#i MM& 5
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Thirdly. 1t is_:duubtful from the evidence whether the Defendant promised {o pay
this note which was given for twelve sewing machines, or to pay for twu other sew-
ing machines then at Chillicothe.

%/ 77 WC//VJM
. W’& L e tcnts
Wrmm @W%

' Witness then said : Defendant, at second interview, stated
that what he said about paying in 1st interview, referred to two sew-
ing machines sent by Barl to Burdick & Peet, after the others, which
were shipped to, and still at Chillicothe, and if B. & P. would receive
them, Deft would pay for them—they were worth from $30 to $35
aiece, he said.
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Fourthly. The defendant being wholly discharged by latches, and his said prom-
ise being made in total ignorance of such discharge, and with no intention to waive
it and the prima facie presumption of liability being also wholly removed by proof
his said promise is disconnected with any former liability and stands upon the same
footing as other promises to pay the debt of another, which, to be vulid, must be in
writing and based upon a cousideration.

There is no pretense of any writing, but there has been an attempt throughout
to make it appear that Defendant’s promise to pay was made in consideration of an
extension of time to the makers. Such is not the ewidence. Defendant said he
would pay the note at a furture date, but never stipulated for or desired a moments
delay as to the makers.
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time so specified was given by Plffs.
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Plffs. next called William S. Moss, jr., who being duly sworn, said :
I have seen this note—the same read in evidence---before. First saw it
about Feb. 25, 1861, when it came for collection, to J. K. Cooper, in
letter from PIffs, in Ohio—1I was then reading law as a student, in said
Cooper’s office, and knew when the letter and note came—I also know
the time from entry made in docket kept by Cooper for purpose of
minuting down memoranda of notes received for collection, and other
business. A few days after the receipt of this note, about beginning
of March, I think. I went with it, at request of said Cooper, to try and
get it paid, or secared— 2
| 7 and went to his house, but he was not at home— y
I found, how.cver, his son, Nelson Peet, of the firm of Burdick & Peet,
:txl?d t‘:qke(l. with him‘—nlso snw.Burdick. On my return I met Deft. in
.e road and told him my business.  As it was nearly dark, and Deft
salfl he cou!d not see well, he requested me to read the note to him,
which .I did, carefully, naming particularly the amount, names
of pm't.u:s and date—T also read the names of endorsers on back. Deft.
tt]hen S;‘dt ‘l;_ePC]‘;']IJC“fO‘l to have the note to pay, but had not the money
1en, but 1 S W rait ti . .
enuugi, ol ‘:v(;]uif.(:l“l]:lzl(]]l 1.}]332 1he W (>u.1d.1)ay it—that he h.ad corn
: 0 DAG, > | hauled to Chillicothe, but the price was

T P
low and he dild not want to sell then—thought corn would sell better

about June, and wished me to write Pl{fs and tell them if they would
wait till 20th of June, he would then pay the note, with ten per cent.
interest, on it. I told him it was best to give himself time enough, but
that I should want the money certainly at the time fixed, and if he
would pay ten per cent. interest from the time the. note fell due, he
might have all of June to pay the note in. This he agreed to, and the
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All the evidence relative to the defective character ot the sewing machine for which
the note was given, warranty, representation and failure of consideration, was
offered under a belief theat Defendant would be able to show that Barl was Plain.

{iffs agent, and they therefore chargable with his acts, but with express notice to
the jury that unless such proof was made the evidence aforesaid, must be disre-
garded, and at the close of the case the court fully advised the jury upon this point

by the Defendant’s second instruction.
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2. The law is that notes drawn on time, and endorsed in blank, and

without date to endorsement, are presumed to have been endorsed be-

v.as,  fore maturity, and m such case the person to whom the note is endorsed,
is not affected by any defence to the note which might ! : set up against

the original payee, unless it be frand in obtaining the making, or exe-

.cution of such note, or the endorsee knew of the defence when he took

the note, and unless proved affirmatively to satisfaction of jury that said

note was endorsed to the PIlffs, after due, or Plffs knew what the con-

sideration of the note was, and that such consideration had failed, Plain-

tiffs cannot be affected by the defence set up of such failure of consider-
ation.

" “"~We also insist that the Court did not err in modifying the instructions asked by
= the Pla,’llltlffb

\01 m nlvmg those gl\ en for thc Defen(l'mt

%W %Vf—
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e 1. If jury believe from evidence, that firm of Burdick & Peet made
note read in evidence, to Deft, that Deft endorsed it to M. A. Earl,
and that E. endorsed same to PIffs, before maturity, and if jury fur-
ther believe from the evidence, that after the note fell due, Deft prom-
ised to pay same to Plffs, with 10 per cent. interest per annum, after
maturity, within a specified time, and that the time asked by Deft was
granted by PIffs, the jury should find for Plffs the amount of said note,
with 10 per cent. interest, (from time due.)

3. A promise by the endorser of a note, after due. to pay it, amounts

to waiver of demand and notice, and of pr-oof of insolvency of maker.
I

6. Ignorance of the law does not excuse, but ignorance of fact may,
(and if the jury believe from the evidence that Deft promised to pay
the note, after due, the fact ‘that he may not have known the law re-
leased him from liability, because suit was not brought against the ma-
kers, is no reason why the promise should not bind him.)

.30,

Instructions 2, 4 and 5 given by (.,mut " Numbers 1, 3 and 6 the
Court refused to give, as asked, and against objections of Plffs, modi-

. fied and altered same, as follows: [n No. 1, words included in brackets
the Court erased, and substituted : «<Of such pmmlso, plovulod. such
new promise was made upon a good consideration.”” At conclusion of
No. 3, the Court added :  ¢¢ Provided sue h promise was made with a
knowledge of the facts on his part, and also, provided the makers of
the note were insolvent, at the time of the maturity of the note.”” And
in No. 0, all of said instrnction within brackets, was excluded, and
the same given to the jury thas modified. To all which Plaintiffs ex-

Ceprcengn e R
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4. A subsequent promise by an endorser to pay a note, with knowl-

edge of the facts, presumes that the promiser is liable, and that all the
conditions 1equi1ed to fix his liability, had been complied with.
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5th. The fifth instruction given for defendant, was inapplicable ; and
therefore calculated to mislead the jury. There was positive proof, uncontra-

dicted, that time was given, as the consideration of the promise to pay. The
jury could only construe this instruction to mean thut this wus not. suﬂiclent
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5. . A promise to pay after Defendant was legally released, without
any consideration, if proven, is voidable, and not binding upon Defend-
ant, and may be disregarded by jury.
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Tnstruction six for defendant, is specially objectionable, for the reason as-
signed in comments on refusal to give plaintiffs’ 6th instruction, as asked.

6. Such promise made by Defendant, in ignorance that his liability
has been released by the laches of the Plaintiffs, is not binding on De-
fendant.

Defontlormn eymortrce S fon 0T
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~ The objection to defendant’s instruction 7 is, that there was not only no evi- -
dence that Earl was plaintiffs’ agent in selling the machines and taking the
note, but the proof was just the reverse, The instruction was, therefore,
wholly impertinent and improper.

\%%71%4/%“/@9%

7. If the jury find that the note was given for worthless sewing

7.
machines, falsely warranted by Earl, and that Earl was agent of PIffs '

in sale of machines, and taking the note, then proof of the worthless
character of the consideration is proper to be considered on trial of this
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Upon defendant’s 8th instruction we remark, that the ground of discharge
of an indorser for failure to sue the maker, is damage presumed from the ne-
glect. Where but a part of the debt, therefore, could be made, the damage
being only partial, the discharge should be only pro tanto, and heuce the in-
struction is not law.
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§. If the jury believe from the evidence that a suit brought on the
note against T. ¢. Burdick and Wm. N. Peet, at the maturity thereof,
would have resulted in the collection of any part of the note, then, un-
Jess such suit was brought, Deft cannot be held as cndorser, unless with
knowledge of the facts, he promised to pay the note.
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The Leople of the State of Jllinois,
To the Sheriff of Peoria County, Greeting.

We command you to summon

ng/m ﬂw

> : 2
If 4 may be found in your county, to appear before our Circuit Court on the first day of the term
thereof, to be held at Peoria, within and for the said county of Peoria on the ;,/'{/&u et Monday

of %/W next, then and there in our said Court to answer unto

Otrier ) K Aoy e and fCatfih JE S
3 74 :

A
s . i —A L
; e y . MZ»( -
of a plea & assumpsit, to %4— damage 749—6 v e o Dollars as /£~7 say,

and make return of this writ, with an endorsement of the time and manner of serving the same, on or

before the first day of the term of said Court, to be held as aforesaid.

Wirsess, ENOCH P. SLOAN, Clerk of our said Court, and the seal thereof,
at Peoria, this / = day of /’74/4% in the
year of onr Lord One Thousand Eight Hundred and Sixty gz

N é%/@ P Z f:—lég—a_//\., C\evk,
4
/{ F Nt Sors
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