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STATE OF ILLINOIS, SUPREME COURT,

APRIL TERM, 1860.

~ SAML. A. HOPKINS and JOHN W. HOPKINS,

8. Lrror to Bureau.
JAMES R. MOON.

ARGUMENT ON BEHALF OF PLAINTIFFS IN ERROR.

TuE only question to be decided by this Court is:  Isit neces-
sary that a capias ad satisfaciendum should issue and be returned
not found, in order to make a special bail liable in cases com-
menced by capias before a Justice of the Peace, where an ex-
ecution against the goods and chattels of the original defendant
has been issued and returned no property, at orabout the return
day of the same ?

The 22d section of the Act in relation to Justices and Consta-
bles, Purple’s Stat., page 664, 1st Vol., provides for the issuing
of the capias ad respondendum, and also prescribes the form of

 the special bail bond and says that the same shall have the force

and effect of a recognizance of bail, conditioned that the defend-
ant, if judgment be rendered against him, shall pay the same, or
surrender his body in execution, and that in default of such pay-

ment or surrender, the gonds and chattels of the bail shall be
liable.

This section fixes the liability of the Dbail in connection with
the 92d section of the same act; Purple’s Stat., 1st Vol., page

'675 ; which provides that when a “defendant gives special bail

under the provisions of this chapter, (act in relation to Justices
and Constables,) and shall not be surrendered on or before the
return day of the fierd facias, nor a sufficiency of the defendants’
property be found to pay the judgment and costs, then that a
summons may issue against the special bail.” These two Sec-
tions fix the liability of the bail in the event there is no surren-
der of the defendant, on or before the return day of the fiers
Jacias.

The 94th Section of the same act, 1st Purple, page 676, pro-
vides the mode in which the bail can discharge himself from such
liability. That is, 1st, if'it shall appear that the bail was preven-

‘ted from swrrendering the body of the original defendant, by

the act of the plaintiff; or, 2d, that the original defendant had
departed this life previous to the time required for such surren-
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der; or, 3d, that his health was such as to endanger his life by
such surrender ; or, 4th, that he had delivered the body of the
defendant in exccution, according to the condition of the recog-
nizance. .

The bail, on proving any one of the above conditions shall be
discharged from all liability, and it is conceded in this case that
the defendant has not complied with any one of such conditions,
and I understand that it is also conceded in this case, that the
defendant is liable if it shall be held that it was not necessary to
issue a capias ad satisfaciendum.

I have referred to the above provisions of the Statute to show
that the issuing of a ca. sa., and a return of the same not found,
are not conditions of the liability of the bail, and that those
things need not occur in order to make the bail liable, for where
a defendant is 7ot surrendered on or before the return day of the
Jiert facias against him, then the special bail shall be liable, un-
less he can discharge himself under the 94th Section of the act
above referred to.

And it is evident that it was not the intention of the Legisla-
ture to make the issuing of a ca. sa., and return thereon not found,
“‘as conditions of the liability of the bail in cases commenced by
capias beforeJustices of the Peace, from the fact that in cases in the
Circuit Court commenced by capias, the issuing of a ca. sa., and
return thereon “not found” are necessary things to be done in or-
der to make the bail liable in such cases; Ist vol. Purpie’s Stat.
page 125, Sec. 8; and the omission of such a provision in the act
entitled “Justices and Constables,” makes it evident that the
Legislature intended to make the special bail liable in cases be-
fore Justices of the Peace without the issuing of ca. sa., and a
return thereof “not found” unless the bail could discharge him-
self nnder the 94th Section above mentioned.

In the Court below it was urged that the defendant in this case
could not have surrendered his principal, Dakin, for the reason
that no writ had been issued on which such surrender could be
made} and therefore that the defendant was not liable.

In answer to that, T aver that it is not necessary that process
against the body of Dakin, the original defendant, should have
been out in order to have enabled the defendant to surrender
his principal.

“The power of taking and surrendering the principal by the
bail is not exercised under any process but results from the na-
ture of the undertaking.”

Nicholls #s. Ingersoll, 7 Johnson, page 154.

The security given for ihe appearance of a party arrested, is
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called bail, because the defendant is delivered to the surety and
is supposed to continue in his custody, instead of going to gaol.
3 Blackstone, page 290.
7 Johnson, 154.

Bail are said to have their principal always upon a string
which they may pull whenever they please and surrender him in
their own discharge. They may take him up on Sunday and
confine him till the next day, and the doing so is no service of
process, but rather like the case where the Sherift arrests a party
who escapes, for it is only a continuance of the former impris-
onment.

6 Modern, 231.
7 Johnson, page 154.

Bail are their principals’ gaolers, and it is upon this notion
that they have an authority to take them; and that as the prin-
cipal is at liberty only by the permission and indulgence of the
bail ; they can take him up at any time.

1 Atk., 237,

7 Johnson, 155,

And the same doctrine is substantially reaffirmed in
tathbone »s. Warren, 10 Johns., 589.

These authorities clearly show that the defendant Moore
needed no process in order to enable him to deliver his princi-
pal, Dakin, on or before the return day of the fiers facias against
Dakin, and that if he had been disposed to discharge himself
from liability, he could have doune so by surrendering his prin-
cipal, Dakin, during the life time of the fierd facius, aud that it
was not necessary that a ca. sa. should have issued in order that
a surrender might be made.

The record shows that the 2d execution issued the 31st
March, 1859, and was retuaned, no property, to the Justice on
the 10th June, 1859. The Justice’s docket shows the time of
the return of the execution.

A return of an officer to an exccution is not simply his en-
dorsement upon the process, but is the actual placing of it in the
office whence it issued.

Nelson et. al. vs. Cook, 19 Ills., 441, 455.

The record shows that the only question raised in and decided
by thr Court below, was as to the necessity of the issuing of a
ca. sa., and return of the same, not found, in order to establish
the liability of the defendant, and the defendant will not be per-
mitted to raise other questions in this Court for the first time.

Shelby es. Hutchinson, 4 Gil., 319.
ROBT. FARWELL,
Lor Pluintifs.
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AT the .A.pr:l.l Term, A. I, 1860

SAMUEL A. HOPKINS and

JOHN W HOPKINS [}Error to Bureau.
JAMES R. MOON. )

BRIEF FOR DEFENDANT IN ERROR.

1st. The oath for the Capias (or warrant) in the original suit vs. Dakin being insufficient
his arrest was unlawful, and the recognizance of bail void.

Constitution of Illinois, Art. 13, Sec. 15. Ezx parte Smith, 16 Ills. 347, Garton vs.
Frizzell, 20, Ills. 290, Harrington vs. Dennie, 13 Mass. 93. it

2. The indorsement on the warrant, signed by the defendant in error, is materially
variant from the form set out in ‘the Statute.
Rev. Stat. 1845, Chap. 59, Sec. 22

- 8rd. Under our Statute it became the duty of the plaintiffs in the original suit to use due
diligence in obtaining a satisfaction of their judgment out of the property of Dakin, the
principal. No such diligence is shown in this case; and therefore the plaintiffs by their own
negligence have exonerated the bail herein.

Rev. Stat. 1845, Chap. 59. Hamlin vs. Reynolds, et al 22 Ils. 211,

4th. At common law, before any proceedings could be had against the bail upon their
recognizance, a Ca. Sa. must have issued against the principal, and been returned non est
jnventus, and so stands the law under the Statute of Illinois: Bail are not bound to render
the principal ; until they are notified, by the Ca. Sa., that the plaintiff intends to proceed against
the body. ;

8 Bl Com. 416. Tidd, 1st Am. Ed., Page 998, et seq., and cases cited. See alse
same writer, 1044, Com. Dig. ; Bail, R 1. Rev. Stat. 1845, C’/tap.. 59, Justices and
Constables, Sec. 22 and 91, 92, 93, 94. Also Chap. 14, Bail, Sec. 5 and 8. Aet concern-
ing Justices of the Peace and Constables, app. 3 Heb., 1821. [Rev. Code of 1827, Page 260,
et seq.]  Act amendatory of the preceding.  [Rev. Laws of 1838, Page 407, et seq.]

TAYLOR, PADDOCK & PHELPS,

April 16, 1860. - Attys. for Defendant.



STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

SAML. A. IIOPKINS and JOHN W. HOPKINS,

. 8. Lirror to Burea.
JAMES R. MOON.

ARGUMENT FOR DEFENDANT IN ERROR.

Tue defendant in error, who was defendant below, was sued before a
Justice of the Peace, as special bail for one Elias Dakin. Dakin had
been arrested for debt, as the record shows, October 16, 1858, under the
1 Purplest. 665 22d Section of Chapter 59, Revised Statutes. This section authorizes
the Justice to issue a warrant for the body of the defendant, if the plain-
tiff shall make oath that otherwise there is danger that his debt will be
lost ; and shall also state under oath the cause of such danger, 50 as to
satisfy the Justice that there is reason to apprehend such loss.

g; s A statute similar to the one in question has already received a con-
fmnter struction from this Court ; and the constitutional grounds of that decision
/6 Loz, 3y Vi

are cqually applicable to the case at bar.

FIRST POINT IN BRIEF q. v.

Therefore the first question to be raised on the part of defendant in er-
ror is upon the sufficiency of the oath made for the warrant (capias) in
the original action against Dakin. The position being that it such war-
rant was void for not coming within the rule laid down by the Court in
the case just cited, there could be no valid and binding undertaking as
special bail upon it by Moon, or any one else.

It seems not necessary to sct out the evidence upon this point, as it
is embodied in the abstract filed by the plaintiffs in error. To this ab-
stract the Court are respectfully referred by the defendant, who insists
that it thereby appears that the oath of plaintiffs did not “by facts and
circumstances stated,” show a “strong presumption” that Dakin had -
been guilty of a fraud. If so, the arrest of Dakin was a trespass, aud
the recognisance ot Moon a nullity.

SECOND PCINT OF DEFENDANT'S BRIEL,

Sccondly, as to the form, or rather entire lack of form, in the indorse-
ment sued upon. Aside from the statute in this case provided, there
must have been some formal instrument in the nature of a bond or re-
cognisance, whereby to create the lability of special bail. Our act has,
however, given a form of words which, if followed, as nearly as the case
will admit, has the torce of a recognisance of bail, with certain condi-
tions. The technical and material word in this form is * acknowledge.”
The langunage of Moon’s undertaking is “ Inter,” or “I enter myself
special bail for the within named defendant.” [Signed.] “James R.
Moon.”  Besides, the writing bears no date, and does not contain, on
its face, the name of the defendant ; a further departure from the form
of the statute.
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THIRD POINT OF BRIEF.

It is.clear that plaintiffs in error have not used due diligence against

the property of Dakin. By our statute, if a suflicizney of the property
”’é‘é}:’gfc‘ye{_;: of the principal be found, “¢ke bail shall be ewonerated.” Hence, the
plaintiffs in this case were bound in law to use such due and reasonable

diligence against Dakin’s property as would have tested his solvency, and

averted the liability of the surety, Moon, if possible.

But what are the facts, as shown by the record? The Hopkinses ob-
tained their judgment vs. Dakin, October 23,1858. Consequently they
were entitled to execution November 12, 1858. However, they wait un-
til December 1, 1858, when they sue out their (first) fier? facias ; which,
after running only 55 days, is returned, “no property,” January 25,
1859. After a second pause of more than two months, an alias f£. fa.

‘ is sued out March 31, 1859, which, after running 67 days, is returned,
'i : “no property,” on the 6th of June, 1859, or June 10, 1859, if we may
credit the interlined and altered docket entry of the Justice. There is
10 pretense that any transcript was filed in the Circuit Clerk’s office of
that county, whereby to charge the real estate of Dakin, if any he had.
Ought not this to have been done ?

It has been Leld in this Court, in Hamlin vs. Ieynolds ct al., that
22 1lls. 211. where an indorsee relied upon diligence to charge his indorser, he should
show that he had prompily sued out his fi. fa., and kept it in the hands
of the officer during its whole life. It the latter fact appears in this
case, the former does not. There is, certainly, no reason why the law of
Lamlin vs. Reynolds should not reach any case of surcty, where there
is an obligation to use diligenee against a principal.

FOURTH POINT OF BRIEF.

So far as the Common Law authorities are concerned, there is no ques-
tion upon the fourth point of defendant in error’s brief. There must be
a ca. sa. returned zon ¢st inventus, before the bail are liable. Black-
stone: *“If a caplas ad satisfuciendum is sued ont and a non est tnventus

3 Com. 419. . Y. . .
is returned thereon, the plaintiff may suc out a process against the bail,”

i 'y ) . . . . .
Cg{’,{,‘gt‘,‘l"o;% &e. Tidd: “ Before any proceedings can be had against the bail in the

action upon their recognisance, a capias ad satisfaciendum must be sued
out against the principal, and returned non est inventus.” ¢ The bail
are not bound to render the principal, till they know by the plaintiff’s
sueing out this writ that he means to proceced against the person of the
defendant.” To the same purport are the cascs collected by Comyn,
cited on the brief. Indeed, our ownr bail act is declaratoiy of the Com-
mon Law in this respect.

But it is contended by counsel, that under our Justice Act the rule as
above stated has been changed ; and that if the defendant in a capias is
1 Purp. st. 675 00t surrendered on a fieré facias on or before the return day, his princi-
pal [bail] is liable for the debt. The argument is based upon a nice con-
struction of scction 92 in the act last cited : *“In all cases in which a de-
fendant shall give special bail under the provisions of this chapter, and
shall not be surrendered on or before the return day of the fieri facias
upon the judgment, nor a sufficiency of property be found to pay the
Judgment and costs within the time aforesaid, it shall be the duty of the
Justice of the Peace” [&e.] “to issue a summons against tho special
bail,” &e.




Citéd on Bricf.

Tidd 995.

This section, and section 22, were taken by the revisers from differeht
acts, and a reference to the ¢énrolled law will probably show fieré fucias
to be a misprint for seire fucias. In the original act, app. Jan. 23;
1829, the word scire fucias is found instead of fieri facias in the section
above cited.  But it will be perceived that the section, granting it to
read as printed, does not purport to fle a liability ; it merely p-escribes
a duty to be performed by the Justice in case a surrender is not made
“on or hefore” a certain time.  That time, we are told; is the rettrn day
of the “ fierd facias.”  But it does not follow, as argued, that such sur-
render is to be made “wpon” a fi. fa. There is nothing to prevent a
ca. sa. and a fi. fa. ranning at the same time; the statute allows a capi-
as for the Lody at any time after judgment; upon the proper oath.  This
the plaintifis conld have procured immediately upon their judgment; it
entitled thereto, and thereby could have made it the duty of Dakin and
Liis Dail to surrender “on or before the return day of the /i fa.”  Dut
‘they did no such thing, and accordingly, when the summons had issued
under section 92, the bail was able to present the statutory defence given
Ly the 94th section, viz.: that the act ot the plaintiff in not sueing out a
cu. sa. had prevented a surrender:

If, then, the liabilities assumed by Moon are correctly set forth in sec-
tion 22, the issuance of a sumnmons by a Justice of the Peace under a
subsequent section can in no wisc lessen or increase them: ‘The ques:
tions which are to govern this case are : * What was the undertaking eet
forth in the recognisance?” * What is a defence under the statute #”
and not  What are the facts which will justify the Justice inissuing the
summons under section 9227

The defendant’s case is submitted upon the abstracts, briefs, and argu-
nents; in accordance with the rule taken herein.
GEO. L. PADDOCK,
Lor Defendant in £2rrors
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Fn :uptzme @owt, State of Jlinwis,
THIRD GRAND DIVISION.
APRIT: TEIRIM, A. 1D., 1860.
SAMUEL A. HOPKINS, and ) .
ANz W;rsI:IOPKINS’ I Error from Bureau.
JAMES R. MOON. . f
ABSTRACT OF RECORD.

This cause was brought by the Plaintiffs in Error against the Defendant in Error before

Justice of the Peace of Bureauv County, State of Illinois, in which Court judgment was

rendered for the Defendant, and the Plaintifts appealed to the Circuit Court of said County.

The suit was brought against the Defendant as Special Bail of one Elias Dakin, entered
into bj’ the Defendant on a Capias issued in favor of the Plaintiffs and against the said Dakin. In
the Circuit Court a jury was waived and the cause submittbd to the Court for trial, and the
Court found the issues for the Defendant.

The substance of the cause is set out in the Bill of Exceptions which is as follows in
ubstance :

Be 11 ReMEMBERED, that in this cause a jury was waived, and by agrecment of the

wties the cause was submitted to the Court for trial.  Plaintiffs sue Defendant as Special Bail
wr Elias Dakin, and the Transcript of Docket and the Summons are as follows, to wit (they
are in the usual form).

.The Plaintiffs produced as a witness, Asahel Wood, a Justice of the Peace ot said County
and proved by him that he was such, and by him identified his Docket and the Papers in the
case of the same Plaintiffs against Elias Dakin before said Jdstice in which said defendant was
Special Bail.

The Plaintifts then gave in evidence the following, to wit:, The Docket of the Justicé
showing the said Judgment against Dakin, and the proceedings in the case of the Plaintifts
against Dakin—the Capias and Bail Bond—the Return of the ofticer upon the Capias and two
several IExecutions issued against said Dakin, and the returns thereon, which papers are as
follows—

(The Docket Entries and the Capiag—Special Bail Bond on back of the same, and the
Return thereon, and the Executions are in the usual form)—

The second Execution was issued 81st March, 1859, and returned * no property found ” 10th
June, 1859.

The Plaintiffs then admitted that no Ca. Sz. had been issued on said Judgment against
said Dakin, and that if there had been he could have been arrested, but claimed that no Cu. Sa.
was necessary to make Defendant, Moon, liable, but that he should have surrendered up the
body of Dakin upon the Executions against the goods and chattels of Dakin, which surrender
Defendant conceded had never been made, and insisted that there never had been any demand
made for such surrender.

The Defendant then asked Esq. Wood what kind of an oath had been made when the
original Capias issued, and he stated that his recollection was not distinet, but he thought the
Plaintiffs made oath in the form required by the Statute, and in addition thereto stated his
reasons for believing that the debt would be lost unless the said Dakin was held to bail, that
the said Dakin was secreting his property from his creditors to avoid the payment of his debts;
that a portion of the said Dakin’s property had been recently found by the ofticer hid under a
straw pile, and the Justice further stated that at the time he so issued such Capias, he thought
a case of fraud was made out, that his memory was very indistinct, and that he might have got

what oceurred afterwards mixed up with the oath upon which the Capias issned, that he had
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frequently issued such writs without any allegation of fraud, but that it was diftferent in this
Page 11, case, but did not know certainly, becanse he could not recollect. This was all the evidence in
the case.
The Court decided that a Cu«. Sa. should have issued, and found for the Defendant, and
rendered Judgment against the Plaintiffs for costs, to which said decision of the Court the
Plaintiffs then and there excepted, and prayed tho Court to sign and seal tlnis, his bill of
Exceptions, which is done accordingly.
M. E. HOLLISTER, [sEAL.]
Judge 9th Judicial Circuit of Illinois.

POINTS AND AUTHORITIES RELIED UPON BY PLAINTIFFS.
1st. If the Defendant in the Capias and Execution is not surrendered on a Fieri Fuacias
on or before the return day, his principal is liable for the debt.

LRev. Stat., Page 328, ~ec. 92,

2nd. In cases in the Circuit Court the Statute declares that the Bail shall not be liable
until a Ca. Sa. has been issued against the Defendant, and returned, but the Statute does not
require it before Justices of the Peace. ;

Lev. Stat., Page 83, Sec. 8. 2 @il Page 360.

3d.. The Bail can seize and surrender his principal at any time. It therefore cannot besaid
that the security cannot surrender his principal on a Fieri Facias.

T Johns., 153. 10 Jolns., 590.

4th. The return of an execution is not complete until it is returned into the court w
issued.

hence it

19th 1ils. 455, 446, and 447.
PETERS & FARWELL, for Plaintift:.
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Pages 3, 4, and 5.

Page 6.

Page G,

Pages 7,5 and 9.

Page 9.

Page 10.

Page 10.

e Supeene Court, State of Illinois,

‘"THIRD GRAND DIVISION.

APRIT. TEERNM, A.ID. 1860.

SAMUEL A. HOPKINS, and)
JOHN W. HOPKINS, . fError from Bureau.

JAMES R. MOON.
ABSTRACT OF RECORD.

This cause was brought by the Plaintiffs in Error against the Defendant in Error before a
Justice of the Peace of Bureau County, State of Illinois, in which Court judgment was
rendered for the Defendant, and the Plaintiffs appealed to the Circuit Court of said County.

The suit was brought against the Defendant as Special Bail of one Elias Dakin, entered
into by the Defendant on a Capias issued in favor of the Plaintiffs and against the said Dakin. In
the Circuit Court a jury was waived and the cause submitted to the Court for trial, and the
Court found the issues for the Defendant.

The substance of the cause is set out in the Bill of Exceptions which is as follows in
substance :

B 1 ReymeMBERED, that in this cause a jury was waived, and by agreement of the
Parties the cause was submitted to the Court for trial. » Plaintifts s'\lq Defendant as Special Bail
for Elias Dakin, and the Transcript of Docket and the Summons are as follows, to wit (they
are in the usual form). 3 ’

The Plaintifts produced as a witness, Asabel Wood, a Justice: of the Peace of said County
and proved by him that he was such, and by him identified his Docket and the Papers in the
case of the same Plaintiffs against Elias Dakin before said Justice in which said defendant was
Special Bail.

The Plaitiffs then gave in evidence the following, to wit: The Docket of the Justice
showing the said Judgment against Dakin, and the proceedings in the case of the Plaintiffs
against Dakin—the Capias and Bail Bond—the Retarn of the officer upon the Capias and two

several Executions issued against said Dakin, and the returns thereon, which papers are as

follows—

(The Docket Entries and the Capias—Special Bail Bond on‘b:wk of the same, and the
Return thereon, and the Executions are in the usual formj——

The second Execution was issued 81st March, 1659, and returned “ no property found ” 10th
June, 1859.

The Plaintiffs then admitted that no Ca. Sa. had been issued on said Judgment against
said Dakin, and that if there had been he could have been arrested, but claimed that no Ca. Sa.
was ncéessary to make Defendant, Moon, liable, but that he should have surrendered up the
body of Dakin upon the Executions against the goods and chattels of Dakin, which surrender
Defendant conceded had never been made, and insisted that there never had been any demand
made for sugh surrender. A

The Defendant then asked- Esq. Wood what kind of an oath had been made when the
original Capias issued, and he stated that his recollection was not distinct, but he thought the
Plaintiffs made oath in the form required by the Statute, and in addition thereto stated his
reasons for believing that the debt would be lost unless the said Dakin was held to bail, that
the said Dakin was secreting his property from his creditors to avoid the payment of his debts;
that a portion of the said Dakin’s property had been recently found by the officer hid under a
straw pile, and the Justice further stated that at the time he so issued such Capias, he thought
a case of fraud was made out, that his memory was very indistinet, and that he might have got

what oceurred afterwards mixed up with the oath upon which the Capias issued, that he had
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frequently issued such, writs \vithoult any allegation of fraud, but that it was different in this
Page 11, case, but did not know certainly, because he could not recollect. This was all the evidence in
the case.
The Court decided that a Ca. Sa. should have issued, and found for the Defendant, and
rendered Judgment against the Plaintiffs for costs, to which said decision of the Court the
Plaintiffs then and there excepted, and prayed the Court ‘to sign and seal this, his bill of
Exceptions, which is done accordingly.
M. E. HOLLISTER, [seaL.]
Judge 9th Judicial Circuit of Illinois.

N POINTS AND AUTHORITIES RELIED UPON BY PLAINTIFFS
3 1st. If the Defendant in the Capias and Execution is not surrendered on a Fieri Facias

on or before the return day, his principal is liable for the debt.
l Rev. Stat., Page 328, Sec. 92.

2nd. In cases in the Circuit Court the Statute declares that the Bail shall not be liable
until a Ca. Sa. has been issued against the Defendant, and returned, but the Statute does not

require it before Justices of the Peace.
: Lev. Stat., Page 83, Sec. 8. 2 Gk Page 360.

3d. The Bail can seize and surrender his principal at any time. It thelefmo cannot be said
that the security cannot surrender his principal on a Fieri Facias.
7 Johns., 158, 10 Jokns., 590.

4th. The return of an execution is not complete until it is returned into the court whence it
issued.
19t Z1ils. 455, 446, and 447,
PETERS & FARWELL, for Plaintifts,
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I Supreme Cowt, State of Jllinois,

THIRD GRAND DIVISION.

APRIYT:. TERNM, A. 1ID., 1860.

SAMUEL A. HOPKINS, and)
JOHN W. HOPKINS, jError from Bureau.

FAMES R. MOON.
ABSTRACT OF RECORD.

This cause was brought by the Plaintiffs in Error against the Defendant in Error before 3
Justice of the Peace of Bureau County, State of Illinois, in which Court judgment was
rendered for the Defendant, and the Plaintiffs appealed to the Circuit Court of said County.

The suit was brought against the Defendant as Special Buail of one Elias Dakin, entered
into by the Defendant on a Capias issued in favor of the Plaintiffs and against the said Dakin. In
the Circuit Court a jury was waived and the cause submitted to the ‘Court for trial, and the
Court found the issues for the Defendant.

The substance of the cause is set out in the Bill of Exceptions which is as follows in
substance :

Be 1t REMEMBERED, that in this cause a jury was waived, and by agreement of the
Jarties the cayse was submitted to the Court for trial. Plaintiﬂ's.sue Defendant as Special Bail

; for Elias Dakin, and the Transcript of Docket and the Summouns are as follows, "to wit (they
Pages 3, 4,and 5. are in‘ the usual form).
Page 6. The Plaintifts produced as a witness, Asahel Wood, a Justice of the Peace of said County
and proved by him that he was such, and by him identified his Docket and the Papers in the
case of the same Plaintiffs against Elias Dakin before said Justice in which said defendant was
Special Bail.

The Plaintiffs then gave in evidence the following, to wit: The Docket of the Justice
showing the said Judgment against Dakin, and the proceedings in the case of the Plaintifts
Page 6, against Dakin—the Capias and Bail Bond—the Return of the ofticer upon the Capias and two

several Executions issued against said Dakin, and the returns thereon, which papers are as

« follows—
L]
(The Docket Entries and the Capias—Special Bail Bond on back of the same, and the

Pages 7,8 and 9. Return thereon, and the Executions are in the usual form)—

Page 9. The second Execution was issued 31st March, 1859, and returned * no property found ” 10th

June, 1859.

Page 10. The Plaintiffs then admitted that no Ca. Sa. had Dbeen issued on said Judgment against
said Dakin, and that if there had been he could have been arrested, but claimed that no Ca. Sa.
was necessary to make Defendant, Moon, liable, but that he should have surrendered up the

body of Dakin upon the Executions against the goods and chattels of Dakin, which surrender

Defendant conceded had never been made, and insisted that there never had been aty demand
made for such surrender.

The Defendant then asked Esq. Wood what kind of an oath had been made when the
original Capias issued, and he stated that his recollection was not distinct, but he thought the
Plaintiffs made oath in the form required by the Statute, and in addition thereto stated his
reasons for believing that the debt would be lost unless the said Dakin was held to bail, that
the said Dakin was secreting his property from his creditors to avoid the payment of his debts;
that a portion of the said Dakin’s property had been recently found by the ofticer hid under a
straw pile, and the Justice further stated that at the time he so issued such Capias, hie thonght
a case of fraud was made out, that his memory was very indistinct, and that he might have got

Page 10,
what oceurred afterwards mixed up with the oath upon which the Capias issued, that he had




L ”

frequently issued such writs without any allegation of fraud, but that it was different in this

Page 11. case, but did not know oertainly, because he could not recollect. This was all the evidence in

the case.

The Court decided that a Ca. Sa. should have issued, and found for the Defendant, and
rendered Judgment against the Plaintiffs for costs, to which said decision of the Court the

Plaintiffs then and there excepted, and prayed the Court to sign and seal this, his bill of
Exoeptions, which is done accordingly.

M. E. HOLLISTER, ([sEaL.]
Judge 9th Judicial Circuit of Illinois.

POINTS AND AUTHORITIES RELIED UPON BY PLAINTIFFS.

1st. If the Defendant in the Capias and Execution is not surrendered on a Zier: Facias

on or before the return day, his principal is liable for the debt.

Rev. Stat., Page 328, Sec. 92.

2nd. In cases in the Circuit Court the Statute declares that the Bail shall not be liable

until a Ca. Sa. has been issued against the Defendant, and returned; but the Statute does not
require it before Justices of the Peace.

Rev. Stat., Page 83, Sec. 8. 2 @il Page 360.

3d. The Bail can seize and surrender his principal at any time. It therefore cannot be said
that the security cannot surrender, his principal on a Fier: Facias.

T Johns., 153, 10 Jolns., 590.

4th. The return of an execution is not complete until it is returned into the court whence it
issued.

19th Llls. 455, 446, and 417.
‘4 PETERS & FARWELL, for Plaintiffs.
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