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STATE OF ILLINOIS,

SCPREME COURT AT OTTAWS, APRIL TERM,

A. 1., 1862.

Appeal from Whiteside County.

George Foy, Appo]lnnt~—vs——Timothy?3Blnck@.‘tn/ne, Ap-
pellee.

Reeorl.  I'his suit was commenced to recover the amount.due upon
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Coupon note before A. J. Matteson a Justice of the Peace.—
Judgment rendered against said George Foy for the amount due
upon said note, Said George Foy appealed to the Circuit Court
of said county, and a trial was had therein. The jury returnei
their verdict for one hundred and thirtcen and 40-100 dollars.
The said George Foy filed his motion for arrast of judgment and
new trial, and to dismiss the suit for want of jurisdiction, which
was all overruled by the court, and the plaintiff below filed his
motion to remit thirteen and 40-100 dollars, (the interest onsaid
note) on the verdict, which was sustained by the court and that
amount was remiuted.  To all of which holdings and rulings of
kaid conrt the said George Foy excepted and filed his exceptions
thereto and prayed one appeal to the Supreme Court, which was
allowed, and the requisite band was given to the said George
Foy. y

The defendant below objected to the introduction of the nots
in evidence to the jury, Court overraled objection and allowed
it to go to the jary,

The Plaintift asked leave to amend endorsement which leave
was objected to.by Defendant below, but was permitted by the
Court, and was accorningly made by the Plaintift below (Sco
Record P. 20,) it being admitted that said Coupon Note was
given for one year's interest dne upon a Bond given by said
George oy to the Camanche Albany and Mendota Railvoad
Company in payment of ten shares of the Capital Stock of one
hundred dodlars each, Said bond was dated February 10th 1857
and due ten years after its date.

The defendant below introduced Rufus Sheldon who said he
lived five miles from said contemplated road and was acquaint-

ed with the officers of said company. A, J. Mattson, and . B,

company. The defendant below asked  witness to state what
inducements were held out by the oflicers and agents of said
Railroad Company to induce the defendant to subseriba for the
said ten shaves of the capital stock of said company, to which
the plaintiff below objected. Court sustains ohjection. Defend-
ant below excepted. I, B. Warner was introduced by the de-
fendant below as a witness, Said he was a divector of said
eompany in 1857, that Mr. Blackstone was one of the original
directors of the company and has oeen ever since, and was Pres-

Warner were directors, Dr. Cottle was Viee President of said
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ident of said company in 1857 and 1858. ‘Knew nothing about
the transfer of this note, A, J. Mattson was one of the active
members of said company. Mr. Blackstone did not attend all
the meetings of the board. The defendant below offered to prove
that the Coupon note sued upon was attached to a bond call-
ing for a thousand dollars payable ten'years after its date, made
by the said George Foy, that said bond and all the said oupon
notes attached thereto,was by an agreement between the said
Camanche Albany and, Mendota Railroad Company and the
said George Foy and the said A:J. Mattson one of the directors
of said company, and a Banker in Prophetstown deposited with
A. J. Mattson, to be held by him until all the capital stock had
been subseribed for. The defendant below also oftered to prove
that the said company and the said Mattson agreed with the de-
fendant below that said bond and Coupon notes should not be
regotiated,or used in any maoner to make the defendant below
F 1Y liable thereon until said road should be built and {ully complet-
ed, and ifnot built and completed within two years from the
date of said bond and Coupen notes, the bond and Coupen
E) /$ "notes were to be returs ed to the eaid George Foy, and that the
#nid road 1s not built and the work is and has been suspended
thereon, and that the plaintiffbelow received said Coupen note,
on a pre:existing debt, and on no other counsideration, and the
defendant below offered also to prove by competent evidence
that the amount of the capital stock had not been subscribed
for and taken. And that the bond and Coupen notes had been
given in payment of ten shares of the capital stock of the Ca-
manche Albany and Mendota Railroad Company, which the said
George oy had previously subseribed for. The plaintiff below
objected to any and all of the above testimony going to the jury
and the court sustained the objection, and the testimony was
not admitted, to all of which rulings and holdings,the defendant

below excepied.
Page 22, 23, 24 “Articles of Association” cof said company.
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ERRORS.

Ist, The Court erred in permitting the note to go to the
Jury until it was proved by competent evidence that Hap-
per, the Treasurer had authority to transfer said note

./—Z /Ll ree < 74
2nd. The Court erred in permitting to fill up the as-
signment on said note, /1

3d. The Court erred in permitting the note to be given
in evidence to the Jury- until it was proved that the diree-
ors had made a demapnd on defendant below, for his capi-
tal stock,

4th. The Court erred in letting the note go to the jury
without proof that the Directors. authorise the taking of it

5th. The Company had no power to take said note.

6th. There was no consideration for said note,

Tth. The evidence offered by the defendant halow
ought to have been admitted.

8th. The case ‘ought to have heen dismissed on the
defendant’s motion below

9th. The verdict is against the law and the evidence,

10, 4 new trial ought to have heen granted on Foy's
motion, '



The fivst question is, what powers are given to the Com-
pony ander the charter?  The company organized under
the genral Railroad act.  Cook’s statutes, page 937, sec.
Ist, says:  “Any number of persons not less than twenty-
five, being subscribers to the stock to any contemplated
Railroad, may be formed into a corporation for the purpose
of constructing and building said Railvoad, by complying

~with the following 1'e(1u'11'cmeuts: when stock to the amount
of at least one thousand dollars per mile of said road, shall
be in good faith subscribed, and ten per cent paid therein,
then said subscribers may commence forming a permanent
organization to build said Railvoad, and not before. They
shall severally subscribe articles of association, in which
shall be set forth the name of the corporation, the number
of years it shall continue, which shall not exceed fifty.

The amount of the capital stock of the company which
shall be the actual cost of constructing the road together
with the cost of right of way, mctive power, and every oth-
er appurtenance for complefing and running said road as
nearly as can Dbe estimated Dby competent engineers, the
number of shaves of which said stock shall consist, the num-
ber of directors and their names, the place from and to
which the proposed road is to b2 constructed and the coun-
ties through which said road is to pass, and its length as
pear as may be. and the names of five commissioners t»

_open hooks of subseription to the capital stock; each sub:
seriber shall subseribe lis name to said articles of associas
tion, his place of residence, the number of shares of stock
take by him in said company.

Section 2nd states that such articles of association shall
not he filed in"the office of the Secretary of State until ten
per cent on the amount of the stock subscribed shall actual-
ly and in good faith bz paid in, in cash, to the directors nam-:
.ed in the articles of association,

Section 5th states that the commissioners for openiag

books of subseription shall from time to time after the com-
pany shall be incorporated, open books of subseription to
the cajital stock of said company, which shall be kept open

until all the Capital Stock shall be subscribed, if the compe.
ny shall so long exist, and in case a greate ramount of stock
shall he saberibed than the whole capital required by said
estimate, then the enmmissioner shall distribute said capital

steck amoene the subseribers equally. =aid comii-sioner )



open hooks of subseription to the capital stock of said com-
pany. The word capital stock, is used for the first time in
the fifth section,and “when the capital stock shallall be sub-
scribed for and distributed” &e., then the sixth section says,
as soon as practicable after such capital stock shall have
been subseribzd and distributed as aforesaid, the commis-
sioners (not the directors) shall appoint a time and place for
the meeting of the stockholders to eleet directors, and
shall give notice thereof at least twenty days, of the time
and place of such clection; thirteen directors shall be elec-
ted.

Section Tth says that the commissioners shall be inspec-
tors'of the first election of directors, and shail declare the
result thereof, and shall file a certificate of <aid election in
the office of the Secretary of State, and with the Clerks of
the different counties througl which said road is to run,and
shall also deliver to the Treasurer all the moneys by them
received on subscriptions to the capital stock of said com-
pany, and shall deliver over all boolks and papers belonging
to said company, and all subsequent elections shall be gov-
erned by the by-laws of the company. Now the commis.
sioners leave. The permanent organizition of the compazsy
is completed. 15th Ill, Report, page 400; Smith—vs.—
Bangs.

Section 11th says that it shall be lawful for the directors
tocall in and demand from the’ stockholders respectively,
all sums of money by them subscribed, at such time and in
such instalments as the directors may deem proper, giving
the necessary notice thereof.

' The directors authorized to call in and collect the capital.
stock could not bz elected until after capital stoek was all -
subscribed for, that is a condition precedent, for the 6th sec.
says, as soon as practicle after such Capitd! Stosk shall
have been subseribed and distrivuted, €e., the com nissioner shall
appoint the time and place of election at which said diree-

tors shall be elected.
Section 7th says the commissioners shall be inspectors of

the first election of the directors which are aunthorized to
demand and collect in {he capital stock of said company,are
not the same directors mentioned in the first section of the
charter, becanse the directors mentioned in the first section
were appginted by those who subseribed stock to the amount”
of one thousand dollars per mile; in the first instance the



th c;usand dollars per mile; in the first instance the commis-
sioners were at the same time appointed, and after which
the articles of association were drawn up and the names of
the directors and commissioners were included in said arti-
cles of association, which clearly shows that the Legislature
when it passed the charter only intended to give to such
preliminary orgaunization such powers as were necessary to
get the necessary amount of capital stock subscribed to build
and equip said road.

The commissioners had no power to call an election to
elect directors until al the capital st ock had been subserib-
ed for, therefore no directors, possessing the power to
collect the capital stock can legally exist until after the
capital stock is all taken; consequently no person had the
authority to demand the money and receive the notes in
payment thereof, by virtue of the charter. The commis-
sioners have the control of the Books and Stock until after
all the capital stock is subscribed for and the directors elec-
ted, and they had no power to take notes in payment of
stock from the subscribers; foy, the taking of all the Cap-
ital Stock is a condition precedent, expressly so made in the
6th section of the charter. Also see Redfield on Railways
Page 117, Sec. 1, and page 79, and notes. In the case of
Atlantic Cotton Mills—vs—Abbott, 9th Cush. Reports, 423,
where it was inserted in asubscription for stock,that the cap-

pital stock of the company should be not less than $1,500,000
% was held to be a condition precedent to making calls.
There is a good reason forit. Suppose a project to cost
three millions of dollars and the parties got one fourth suk-
seribed that would be all lost if the halance could mo be
subscribed—it would be a great fraud on those who sub-
seribed if their subscriptions could be collected when they

supposed and had a right to suppose they would not be cal-
ed upon to pay, unless the balance of the capital stock was

subscribed for to complete the work, and thereby give val.
ue to the Stock. :

Che 1st section of the charter says: “That my nnmber
of person not less than twenty:five who being subscribers of
and contemplated Railvoad, may be formed into a corpora-
tion, &e.” Suppose that the persons only who being sub-
<eribers to the stoek of a contemplated Railroad, shonld sub-



scribe stock to the amount of a thousand dollirs per mile
ghould make the necessary esiimate of its cost, appoint di-

rectors, also commissioners to open Books and sohc1t capital
stock, and pay ten per cent in cask and file the articles of
association in the office of the Secretary of State and get
the same recorded ; and the commissioners should gét a
small portion of the eapital stock subseribed and should eall
an election and directors should be elected and the commis-
sioners certify to their election and should then hand over

to'the Treasurer of said company the books, ‘money and pa-
pers. Could the company collect the amount of capital
stodk thus subseribed for?  We think not.  No legal corpo-
ration would exist in such a case, the charter requiring at
least twenty-five members before they could become incor-
p'oi':liml, when'in fact, they had but ten, and by the same
parity of reasoning under the Gth section of the charter the
whole amount of capital stock” must be subseribed for, he-
fore the commis<ioners can cal] an election to elect the first
directors of said company; such directors are the only per-
sons under the charter that have the authority or power to

make an assessmentor collect the amount of capital stock sub-
seribed from said stockholders, The charter is a part of the

contract, and the the party having the right to and in fact
does examine it,and upon such examination concludes to be-
come a party to it,and subscribesfor stockinit. Now what is
the contract if all written out ia fullat the time the defend-

ant signed it ? 7 It is this: “I, George Foy, do herely
agree to take ten shares of lplle cmpltul stock of the Ster-

ling and Rock Island Railroad Company, at one hundred
dollars each, which I hereby agree to pay therefor to said
company one thouswd dollars, at such times and in such in-
stalments as the direetors that have been ¢lected by all the
stocklholders shall direct, they giving the required notice-—
provided all of the ¢ 11)1’0.11 stock r(aquued to build and equip
said Railroad shall be subseribed for according to the esti-
mate made.” Ifthe contract had been tlm.s written out
could the money be collected on the subscription until the
whole of the capital stock had been taken? I think not;
it is a condition précedent.  We must take the charter, the
books of subscription, and the articles of association, and
the estimates of the cost of building said road, and put
them together, in order to ascertain what the contract real-
ly was,



When the organization of the company i3 perfeeted for
the purpose of building said Road, the company owns
no stock, it cannot have any; it must have been all subseri-
Led and taken and owned Dy its members in their individ-
ual right, before the commissioners can call an election to
elect directors to build said Road, and when all the capital
stock is subseribed for, it may be and should be and would
be represented at the first election of directors, which was
clearly the design of the Legislature.  In the case of Walk-
er—vs—De Vereaux et al., 4 Pagie’s Report, page 229, 2
Vol. Rail Road eases page 529.

The act as set forth in that case,creating the Utica & Schenec-
tady Railroad requives the capital stock to be all subscribed
£or and that the commissioners appointed to open the books
for stock subscriptions should in case of an excess of
stock subseriptions apportion the stock among the subscri-
bers, the Court says no person. can be a stockholder of the
corporation, neither does any corporation exist, nor has any
person any lnterest in stock as the legal owner thereot so as
to authorize him to vote upon it or transfer it as stock nor
can an election be held until the commissioners apportion
tha stock, In the case of Crocker & Williams—vs—Crane,
93 Wendall's Reports page 211, 2 Vol. Railroad cases page
184, the Court says that when the charter provides for a
distribution of the stock among the stockholders no corpo-
ration exists before the distribution is made; the Court says
it is a condition precedent..  The 6th section of the charter
in this case, requires the commissions to apportion the stock
among the subseribers after it is all taken, and before they
call an elect ivn. for it could not be distributed if it had not
Deensubseribed. Therefore, the subseribing for all the capital
stods is a condition precedent. It seems to us that it was the in-
tention of the legislature in making the subscription forall cap-
ital stock of said company a condition precedent to prevent
frand from being practicedupon those who might first sub-
seribe £r capital stock on said books. There is not the twen-
tieth part of the stock taken of said company and the presump-
tion is it will never be taken ; the road is not built and in
all human probability never will be built. YWhere the
charter prescribes the particular mode m which a corpora-
tion shall make and execute its contracts, that mode must
be followed. Angel & Ames on Corporations, page 268,
see. 253,



The charter in this ease provides that the divectors shall
make estimates, give notice when the estimate must be
paid, and a fair construction of the charter is, that the esti-
‘mate shall be made at such times and in such amounts as
will be required to pay for the work as it progresses, and
no faster.

‘A corporation is a mere creature of law, and has no pow-
ers nor rights except such as are espressly given it by the
charter,  Trustees, &ec.,—vs.—McConnel, 12th IIl. re-
port, page 138 to 140. Angel & Ames on Corporation,
page 276, sec. 257, same, page 279, sec. 260, same,page 103
sec. 111. It was undoubtly the intention of the Legislature
in passing the act under which this company claims to be
incorporated, to permit any number of persons not less than
twenty-five, who were desirous to build a Railroad. between
given poiuts, to be incorporated for that purpose.  The
Road could only bhe built by a solid capital of a large
amount, to be created by voluntary subscription of individ-
uals in the form of stock, and to be paid from time to time
as the work progressed, and in order to protect the stock-
holders from frauds and impositions.as well as the public,the
Statute points out the method how the amount of capital
stock required to build and equip said Road should be as-
certained. The llth section requires the directors to col-
lect the amount of stock subseribed at such time and in
such instalments as they may deem proper.

The company has not the power to ‘take a note in payment
of subseription to the capital stock, due five, ten, or twenty
years after its date, with or wmhoub interest. buch a note
is not the capital intended by the Legislature that the com-
pany should raise to build the road with. If the interest
should be collected as it hecomes due and expended on the
work, it would rot. down before the money became due on
the note, so as to complete the road. It may be said that
the company may throw the note into the market and sell
it. 1If the company has the power to do so, it can sell it
for what it can getforit. Suppose it sold for eight hun-
dred dollars; the party who gave the note would own a
thousand dollars of the capitnl stock, and draw his divi-
dends on it, and the party who actually paid in his thousand
dollars would own but a thousand dollars. It would be a
wfrand upon the other stockholders, and one that the Leuisla-

lgare intended to prevent by preseribing the manner by
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which the capital stock should be raised and collected. As

e corvell might the company take the pay for the stock thus

subseribed for in a flock of sheip orin pat-nt rights YK The
company has nndertaken to do aspecies of banking, “vsing
the stock as the capital, taking notes in payment of itsstock,
payable in five, ten aud twenty yeais after theiv date with
interest at ten per cent, payable semi-annually and aonue’-

possible. It never was intended by the Legislature that it
should be. Such trading and traflicking is foreign to the ol

ject for which the company was inccrporated, and the » 72
is therefore void. There is a difference between an incor-
poration organized to trade, and one to build and 1un a
Railroad.  Angel & Ames on Corportions, page 292 and
293, sec. 271; 5th Corn. Reports, page 560, N. Y. Fire In-
surance Co.,—vs.—Ely. The ea-e of Hood and Armory,—
vs.—The Providence Insurance Co.; 2d Cranch Reports,

page 127, Condensed, page 371. The court says it is a
general rule that a corporation can only actin the manuer
prescribed by law, in it corporate capacity, it is the mere
creature of the act to which it owes its existence. It may
be said to be precisely what the incorporating act has made
it—to derive all its powers from that act and to be capable

of exerting its faculties only in the manner which that act
anthorizes. : Tn the case of Crocker & Williams-vs-Crane 23
Wendell's Rep, ; 2 Vol. Railroad cases page 485. The de-
fendant Crane sub-cribed for 143 sharns of stock to the Buf-
falo & Erie Railroad Company, the shares being fifty dol-
lars each, and the act of corporation required the pay-
went of two dollars on each shave at the time of subserib-
ing. A check wa: given and received in payment of and for
aid instalments. The court said that the check was void.
it heing contrary to the policy of the charter or statute.
The New York Fire Insurance Co.——vs.—Ely, before refer-
red to; McCullough-vs.-Moss, 5 Denio reports page 567,
same page 579.

The case of the Vermont Central Railroad company—
vs—George Coyes, 21 Vermont Zeports page 30; 1 Vol.
Railroad cases page 226, In this ¢ se the defendant sub-
seribed for fifty shares of the stock of said g¢ompany, the,
note in suit was given for the fitst five dollars payable on
each share, which was required to be paid by the eharter



at the time of subscribing.  The note was payable on de-
mand. It was claimed that there-was no considération for
the note, but the Court held it raised a mutuality in the
contract and gave efficiency to the subscription. This case
differs-very materially from theone at bar. The party gave
his contract to pay when they required it as if they ascer-
tained the amount by computation and the party gave his
due bill to be paid when called for, and the money was re-
ally then to be used as a part of capital to build the road ;
in effect the relation of the parties was not different from
the one contemplated by the charter. Not soin the case
at bar; a credit has been given to the defendant for more
than five years to pay his stock; theve is no authority for
such a contract given by the charter.

The general Railroad Law; passed November 5th, 1849,
and an amendatory act thereto passed November 6th, 1849,
The 3d section of the Amendatory act anthorized the Rail-
road Company to recsive in payment forstock subseriptions
the bonds of any county ox city. If the general lawsauthor-
ized the Company to take notes in payment of stooks paya-
ble on time, why pass the amendatory act. Cookis. Stat-
utes page 9503 Sec. 3

Our Government is divided into three different and inde-
pendant departments—the Executive, Legislative,-and Ju-
diciary, and in no case must the one infringe upon the rights
and duties of the other. Therefore, the preamble to the act
of the.legislature approved, January 30th, 1857, Laws of T1-
linois, page 108-109, which declares that the Camanche,
Albany & Mendota Railroad Company became a body cor-
])m'ut,é ander the act to provide for a general system of rail-
road, incorporations. approved Nov. 5th, 1849, is not bind-
ing. ' That is a (uestion of fact, to be ascertained by the
Court in accordance with the known aud ad mitted rules of

evidence, aud the construction to be given to said act by

the Court; the legislature has not the power to construe
laws, its duty is to make laws; but it is the duty of the
judiciary to construe and enforce them.

The smendatory act gives the company authority to
change the location of the road, aad confers on it all the
powers of the general railroad act,therefore itis hou.ud by.th.e
gengral railrpad law of the State. The ond section gives
the éompany ;111thm:ity to give and take bonds nn'(\ n_otos at
a raté of interest not exceeding ten: per cent.  This d.oes



not effect the conditions and limitations imposed on the
¢ompany by the general railroad law under which said com-
pany is organized, as to the manner of raising the capital
stock and -collecting the same to build the railroad with;
neither was it the intention of the legislature to do so, as
is clear upon the examination of the act itself.

I'he Supreme Court of the state has decided that a rail-
yoad company may in the ordinary course of business take
and give notes, as, for instance, it may sell a car or ware-
house, and take a notein payment, orany such transac-
tion: but that does not authorize taking promissory mnotes
payable ten wd twenty years from date in payment of the
:apital stock, which should he cash in order to build the
yoad, The act is not retrospective, if 1t was it would not
be binding. If the contract as made by the parties was
ot binding at the time. the Legislature could not make it
Dbinding: Lessee of Good,—vs— Zeorcher,12th Okio Reports,
yage B6-+ Rillinian,—vs.—Cummins & Cummins, 13th
Ohio Reports, page L1G.

The Court helow ought ta have dismissed the case on the
motion of the defendant below. A\ justice has not jurisdic-
tion where the amount claimed and theamount due is more
than One Ilundred Dollars.  If the note was valid then,
ane hundred dollars, and the interest from March 1st fo
April 21st wasdneonit, The interest underthe general stat-
nte is a legal claim azainst the maker of a note after it be-
somes due, and the court is bound to allow it,  The plain-
(1 helow might have vemiitted the interest on the note, but
he did not before submitting his case t» the justice. Iis
leal elaim as presented by himselt on the trial before the
Justice was more than one hundred doilars, Tf he recover-
ed anything he onghi to recavor the amount due him.

A remitter wmay be entered when the verdict:

i« more than it should bz, but when the jury have
found correctly, and the amount thus found ons(E ‘the
jm"\s(\'\cﬁnn of the (hary, thy purty afeer having thussub-
mitted his claim, aud the jury having passed upon it, can-
not remit a portion of it and therehy give jurisdiction to the
Court ; he should have remitted first.

The Circuit Court as an Appelate Court has no jurisdie-
tion of the subject matter where the Court in which the
vause originated had none. The parties cannot I8; consent
give it any.  But the cause ought ta Le dismissed®at any

s *
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stage of the proceedings when the want of jurisdietion i3
ascertained. Nichols—-vs.—Pallison, 4 Obhio Reports page
200; Condensed OhioReports page (755 2 O,State Reports
or 220 Ohio Reports page 223. Gilliman—vs.—Admninis-
trators of Sellers.

There was no evidenca given or offered, to show the ori-
ginal bond or note was by the diectors of said Company
yeceived as payment of such capital stock. The directors
must have received it in payment as a Board of Directors
when duly assemblel.  All parties ave bouad by the con-
tract, or neither is bound.  McCullough—vs—Moss, 5 De-
nio page 577. Thefact that some of the directors received
the note is not evidenza that the board of directors receiv-
ed as a Boavd, (sam:2),page 577, Livingston--vs.--Lynch, 4
John. chaneery Rzports page 596, 507.

The plaintiff bzlow hul no authority under the charter
and laws to fill up the endorsement on the trial in the man-
ner he did, without first showing by testimony that the said
Happer. the treasarer had authority by the board of direc-
tors ‘as a board to do so.  There was no evidence showing
that ITapper was treasurer of said Co. There is nothing in
the office of treasurer showing his anthority to receive and
transfer notes of the company. 5 Denio same ease page
575.  The Plaintiff hbelow no right to add to the name of
Samuel Iapper, treasurer, the words © of the Camanche;
Albany & Mendota Railroad Company,” the amendment
and addition to the assienment was not the mere filliug un
of a blank assignment. he comjany who claimed torkave
owned the note had not assigned it until the names it the

Lrupany was attached to the assignment, therefore, there
was plainly no blank asssignment to fill up; it was
a material alteration, and the plaintiff below had no right
to make it. at least, without proof that the company author-
izod it.  The record of the company would b2 the best, if
ot the only proof allowabie to show tha treazarer was au-
thorized to veceive and transfer said pote. 2 Vol. Cowens
& TTis notes to Phillip’s Evidence, page 1156, 1157.¢

A party that receives a note on a pre-existing debt, must
prove that he received the note in payment of such debt,
and that the original debtor is discharged therefrom, other-
wise he holds it in trust to apply the money when collected
on said debt, and without such proof he holds the notes
subject to all equities. After the makerof the nofs proves
that the holder took the note on a pre-existing deli, the
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onus is on the holder to prove that he inok the note in pay-
ment of sich debt, an” that the deh’cr was dischasss 1 im
the original liability. Arming—-s.—Johuson ¢t al.; 8 O,
Reports, P, 526 : 20 Johu.'Reports 637. Coddington et al.
—vs. Berry—but see 11 O. Reports page 172. Carlisle—uvs,
— Wishart, where the _authority is reviéwed and the result 13
as above claimed.

The plaintiff below wasnot and is not an innocent pur-
chaser of said note for a valuable copsideration in that
sense. He wa= a divector of smid Compsny when this note
was™given, and for nearly two yeais afterward, and was and
is bound to know by what authority the note was taken and
upon what terms and by what authority it was transferred ;
for such gets’must have been authorized by the hoard of
directors as a board, and a record made of it, and he
as the president, and a member of said board, is bound
to take notice of all such acts, and therefore holds the note
subject to all equities. A1l persons who deal with a Corpo-
ration are bound to take notice of the powers’given by the
powers given by the act of Incorporation. Angel & Ames
on (Corporations, page 284; 3 McLean’s Circuit Court ZRe-
ports, page 102. Root—vs.—Goddard, Story on Promissory
Notes. yage 229, Sec. 197, Hall—vs.—-Hall 8 Conn. Re-
ports 336. Notice to Matteson, one of the directors, was
notice to the company that the note was taken to be kept
safe and not disposed of, or the defendant below in any way
to be liable thereon until all the capital stock had Leen
subscribed for. ’

The defendant below offered a witness to prove that when
the bond and coupon notes were given to the said company
that the agreement_between the Company and 4. J, Mattson
svho was at that time and has ever since been a director of
said Company. and the defendant below, was that said note
was to be kept by said company in the possession of said
Mattson as the director and agent of said company, and
that the defendant was in no wise to be made liable there-
on until the whole amount of the capital stock required to
build said road should be subseribed for aud taken, and if
the Road was not built and completed within two years
from the ‘date of the bonds and coupons then the boudsand
coupons were to be given up to the defendant below, and
that that capital stock has not been subscribed for and the
road is not built, and that the work is suspended. The




Court below erred in refusing to let said testimony be given to the
jury.

The notice to Matlson, one of the directors, was notice to Company
ofthe contract, and also to the plaintiff below, he being one of the Diree-
tors and the President of the Boad. Aungel & Ames on Corporations,
page 358 See. 306 page 357, Sec. 305.

A railroad company that receives a promissory note under a special
contract made by one of its direotors imposing certain conditions upon
the company, the non-performance of which waould make the note void,
cannot transfer and assign said note to one of it3directors he being the
President of said compauy and thereby give it another and differsnt
circulation and direction than the one agreed upon by the parties at the
time the note was given, and hold that such director and President
was an innocent purchaser of said note for a valuable considevation,and
thereby deprive the party from introducing his defence. Such a rule
would lead to endless frauds ; such is not the law. Such a party re-
ceiving such a note is bound from his relation to the Company to know
the terms upon which such notes were received and takes it subject to
all equities. %

In the case of Rodes vs. Ayres 16, 0, R, Page 283,7it was held that
a cireulation given to a note contrary to the purposes for which it was
delivered and such as the parties never designed rendered the note~
void. 16, of Pick P, 574 hold same doctrme. Cooks Statute P. 292,
Sec. 1), says it any frauds or circumvention is used in obtaining the
making or executing a note, such fraud becomas attached to the note
and follows it into whosocever's hands it may go and it is liable to all
equities. A note has no legal value until it is delivered, it is the deliv-
ery that gives it legal life. Gardner vs. Walch 32 Vol. Law and
L quity, R. . 162. The Portage County Branch Bank vs. Gustaves
sane, 8 Ohio State R. or 28 Vol. of O. R. P, 405. This note was not
delivered in the sense that would make the party liable theyfon
it was to lay lifeless in the safe, until the capital stock was all sabi < (y-
ed for and the maker was in no way to be liable theron and if the road
was not built in two years the note was to be returned, neither'of t he
events has happened therefore the note never had legal life and is void.

A corporation mnst of necessity act through and by its officers and
agents and it is bound by the acts and declarations of its officers and
agents, Story on Agency, Section 127-135-137-452 17 Texas R, 560,
Frauds oviates a contract ub mitio Chitty on contracts P. 678, 679, 650
and notes,

1f these notes and mortgages are held to be valid the directors aud

officers of this pretended company caa divide said notes and mortgages

anong themselves, as this case evidence at a nominal value, If thgy”

have such power it is not restricted, and‘the result will be the people

along the line where said road was to run will be bankrupt. Now the
road is abandoned there is no power to call the officers to account for
the money, and if there was the notes being sold to each other for o
neminal sum say ten or twenty per cent, whish amount would b
all be consumed in incidintal expences inone way and another.

So the people would be defrauded out of the amount, and the officers

the only gainers. A court is said to be the place where jusli_ce is ju

dicially administered and all transactions there are stripped of all frauds
that may surround them and justice is meted out to all partiesg  If so
these notes and mortgages will be declared fraudunient and void.

SAMUEL STRAWDER,

Attorney for George Foy,
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STATE OF [LLINDIS,
SUPRENIL GIIUI%‘I;A%’ HEKA“W APRYG TERM,

Appeal fro . VW hiteside County.

George Foy, Appellant——vys- -"l‘imothy?Blnckg(o-ne, Ap-
pellea.
Record.  T'his suit was commenced to recover the amount due upon
P. 3 Coupon note before A. J. Matteson a Justice of the Peace.—
Judgment rendered against said George oy for the amount due
upon saidnote, Said George Foy appealed to (he Circuit Court
P 5 of said county, and a trial was had therein. The jury returned
their verdict for one hundred and thirteen and 10-100 dollurs,
L § The said George oy fled his motion for arrest of judgment and
L. 9 new trial, and to dismiss the suit for want of jurisdietion, which
was all overruled by the court, and the plaintiff below filed his
motion to remit thirteen and 40-100 dollars, (the interest on said
note) ou the verdict, which was sastained by the court and that
amount was remitted.  To all of which holdings and rulings of
7raid court the said George Foy excepted and filed his exceptions
thereto and prayed one appeal to the Supreme Court, which was
allowed, and the requisite bord was given to the said George
Toy.
The defendant below objected to the introduction of the note
P 7/ iuevidence to the jury,  Court overraled objection and allowed
it to go to the jury,

The Plaintiff asked leave fo amend endorsement which leave
was oljected to by Defenduant below, but was permiited by the
Court, and was accorningly made by the Plaintift below (Seo
Record P.20,) it being admitted that said Coupon Note was
given for one year's interest daa upon a Bond given by said

/. George Foy to the Camanche Albany and Mendota Railroad
Company in payment of ten shaves of the Capital Stock of one
bundred dotlars each, Said bond was dated February 10th 1857

and due ten years after its date.
p 72%73 'l‘hu'd(-li.-x.nl:m.t. b(-lo“.' introdueed Rufus Sheldon who said he
lived five miles (com suid contemplated read and was acqaaint-
ed with the ofiicers of said company. A, J. Mattson, and =, B
Warner were divectors, Dr. Cottle was Vice President of said
company.  The defendant below asked  witness to state what
indncements were held out by the ofiicers and agents of said
Railroad Company to indues the defendant to subseribs for the
said ten shaves of the capital stock of said company, to which
the Plaint’ Il below objocted. Couct sastains ohjection. Dafund-
ant below excepted. K. B. Warner was introduced by the de-
tendant below as a witnes:, Said he was a dirvector of suid
company in 1857, that Mr. Blackstone was one of the original
directors of the company and has been ever since, and was Pres-
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ideut of said company in 1857 and 1838, IKnew nothing about
the transfer of this note, A.J. Mattson was one of the active
members of said company. MMr. Blackstone did not attend all
the meetings of the board. The defendant below offered to prove
that the Coupon note sued upon was attached to a bond call-
ing for a thousand dollars payable ten’years after its date, made
by the said George Foy, that said bond and all the said Goupon
notes attached thereto was by an agreement between the said
Camanche Albany and Mendota Railroad Company and the
said George Foy and thesaid A. J. Mattson one of the directors
of said company, and a Banker in Prophetstown deposited with
A. J. Maltson, to be held by him until all the capital stock had
been subscribed for. The defendant below also oftered to prove
that the said company and the said Mattson agreed with the de-
fendant below that said bond and Coupon notes should not be
regotiated,or used in any manner to make the defendant below
linble thereon uniil said road should be built and fully complet-
ed, and ifnot built and completed within two years from the
date of said bond and Coupen notes, the bond and Coupen
notes were to be returred to the said George Foy, and that the
said road 1s not built and the work is and has been suspended
thereon, and that the plaintiffbelow reccived said Coupen note,
on a pre-existing debt, and on no other consideration, and the

defendant below offered also to prove by competent evidenae

that the amount of the capital stoek had not been subscribed
for and taken. And that the bond and Coupen notes had been

given in payment of ten shares of the capital stock of the Ca-

manche Albany and Mendota Railroad Company, which the said
George IFoy had previously subseribed for. The plaintiff below

objected to any and all of the above testimony going to the jury

and the court sustained the objection, and the testimony was

not admitted, to all of which rulings and holdings,the defendant
below excepted.

Page 22, 23, 24 “Articles of Association” of said coypany.



ERRORS.




The first question s, what powers are given to the Com-
pany under the ckarter?  The company organized under
the gensral Railroad act. Cook’s statutes, page 937, sec.
Ist; says: “Any number of persons not less than twenty-
five, being subseribers to the stock to any contemplated
Railroad, may be formed into a corporation for the purpose
of constructing and Dbuilding said Railroad, by complying
with the following requirements: when stock to the amount
of at least one thousand dollars per mile of said road, shall
be in good faith subscribed, and ten per cent paid therein,
then said subscribers may commence forming a permanent
organization to build said Railroad, and not before. They
shall severally subseribe articles of association, in which
shall be set forth the name of the corporation, the number
of years it shall continue, which shall not exceed fifty.

The amount of the capital stock of the company which
shall be the actual cost of constructing the road together
with the cost of right of way, mctive power, and every oth-
er appurtenanee for completing and running said road as
nearly as can be estimated by competent enginecers, the
number of shares of which said stock shall consist, the num-
ber of directors and their names, the place from and to
which the proposed road is to ba constructed and the coun-
ties through which said road is to pass, and its iength as
pear as may be. and the names of five commissioners t>
open hooks of subscription to the capital stock; each sub-
“seriber shall sybzeribe liis name to said articles of associa-
tion, his place of residence, the number of shares of stock
take by him in said company.

Section 2nd states that such articles of association shall
not be filed in the office of the Seeretary of State until ten
per cent on the amount of the stock subscribed shall actual-
ly and in good faith b2 paid in, in cash, to the directors nam-
ed in the articles of association, '

Section 5th states that the commissioners for openiag
books of subseription shall from time to time after the com-
pany shall be incorporated, open books of subseription to
the cagital stock of said company, which shall be kept open
watil all the Capital Stock shall be subscribed, if the compa.
ny shall so long exist, and in case a greater amount of stock
ehall he suberibed than the whole capital required by said
estimate, then the eommissioner shall distribute said eapital
steek amone e subseribers equally, sald compissioners {9



open hooks of subscription to the capital stock of said com-
pany. The word capital stock, is used for the first time in
the fifth section,and “when the capital stock shallall be sub-
scribed for and distributed” &e., then the sixth section says,
as soon as practicable after such capital stock shall have
been subscribad and distributed as aforesaid, the commis-
sioners (not the directors) shall appoint a time and place for
the meeting of the stockholders to elect directors, and
shall give notice thereof at least twenty days, of the time
and place of such election; thirteen directors shall be elee-
ted.

Section Tth says that the commissioners shall be inspee-
tors of the first clection of directors, and shall declare the
result thereot, and shall file a certificate of <aid election in
the office of the Secretary of State, and with the Clerks of
she different counties through which said road is to run, and
shall also deliver to thie Treasurer all the moneys by them
received on subscriptions to the capital stock of said com-
pany, and shall deliver over all books and papers belonging
to said company, and all subsequent elections shall be gov-
erned by the by-laws of the company. Now the commis-
sioners leave. The permanent organizition of the compaay
is completed, 15th IIl, Report, page 400; Smith—vs.—

Bangs.

Section 11th says that it shall be lawful for the directors
to eull in and demand from the stockholders respectively,
all sums of money by them suhscribed, at such time and in
such instalments 18 the directors may deem proper, giving
the necessary notice thereof.

The directors authorized to call in and collect the capital
stock could not bz elected until after capital stoek was all
subscribed for. that is a condition precedent, for the 6th see.
says, as soon as practicwble after such Capitsl Stosk shall
Jhaave been subseribed and distributed, Ee., the com nissioner shall
appoint the time and place of election at which said direc-
tors shall be elected.

Section Tth says the commissioners shall be inspectors of
the fivst election of the directors which are authorized to
demand and collect in the capital stock of said company,are
not the same directors mentioned in the first section of the
charter, beeause the directors mentioned in the first section
were appointed by those whosubscribed steck to the amount
of one thousaud dollars per mile; in the first instance the



th.ousand dollars per mile; in the first instance the commis-
sioners were at the same time appointed, and after which
the articles of association were drawn up and the names of
the directors and commissioners were included in said arti-
cles of association, which clearly shows that the Legislature
when it passed the charter only intended to give to such
preliminary organization such powers as were necessary to
get the necessary amount of capital stock subscribed to build
and equip said road.

The commissioners had no power to call an election to
elect directors until a4 the capital st ock had been subserib-
ed for, therefore no directors, possessing the power to
collect the capital stock can legally exist until after the
capital stock is all taken; consequently no person had the
authority to demand the money and receive the notes in
payment thereof, by virtue of the charter. The commis-
sioners have the control of the Books and Stock until after
all the capital stock is subscribed for and the directors elec-
ted, and they had no power to take notes in payment of
stock from the subscribers; for, the taking of all the Cap-
ital Stock is a condition precedent, expressly so made in the
6th section of the charter. Also see Redfield on Railways
Page 77, Sec. 1, and page 79, and notes. In the case of
Atlantic Cotton Mills—vs— A bbott, 9th Cush. Reports, 423,
where it was inserted in asubscription for stock,that the cap-
pital stock of the company should be not less than $1,500,000
i5 was held to be a condition precedent to making calls.

There is a good reason for it. Suppose a project to cost
three millions of dollars and the parties got one fourth suk-
seribed that would be all lost if the balance could no be
subscribed—it would be a great fraud oa those who sub-
scribed if their subscriptions could be collected when they
supposed and had a right to suppose they would not be cal-
ed upon to pay, unlezs the balance of the capital stock was
subscribed for to complete the work, and thereby give val.
ue to the Stock. :

The 1st section of the charter says: “That iy number
of person not less than twentyfive who being subscribers of
and contemplated Railroad, may be formed into a corpora-
tion, &e. Sujpose that the persons only who being sub-
seribers to the stock of a contemplated Railroad, shonld sub-



seribe stock to the amount of a thousand dollars per mile
should make the necessary esiimate of its cost, appoint di-
rectors, also commissioners to open Books and solicit capital
stock, and pay ten per cent in cask and file the articles of
association in the office of the Secretary of State and get
the same recorded; and the commissioners should get a
small portion of the capital stock subseribed and should eall
an election and directors should be elected and the commis-
stoners certify to their election and should then hand over
to the Treasurer of said company the books, 'money and pa-
peré Could the company collect the amount of capital
stodk thus snbseribed for?  We think not.  Nolegal corpo-
ration would exist in such a case, the charter requiring at
least twenty-five members before they could become incor-
porated, when in fact, they had but ten, and by the same
parity of reasoning under the 6th section of the charter the
whole amount of capital stock must be subscribed for, be-
fore the commis<ioners can call an election to elect the first
directors of said company; such directors are the only per-
sons under the charter that have the authority or power to
make an assessmentor collect the amount of capital stock sub-
seribad from said stockholders. The charter is apart of the
contract, and the the party having the right to and in fact
does examine it,and upon such examination concludes to be-
‘come a party to itand subseribesfor stockinit. Now what is
the contracs if all written out ia fullat the time the defend-
antsigned it?2 It is this: “L, George Foy, o hereby
agree to take ten shares of the capital stock ot ihe Ster-
ling and Rock Island Railroad:Company, at one hunndred
dollurs each, which T hereby agree to pay therefor to said
company one thouswnd dollars, at such times and in such in-
stalments as the dircctors that have been elected by all the
stockholders shall direct, they giving the required notice—
provided all of the capital stock required to build and equip
said Railroad shall be subscribed for according to the esti-
mate made.” If the contract had been thus written ont
could the money be collected on the subscription until the
whole of the capital stock had Dbeen taken? I think not;
it is a condition precedent,  We must take the charter, the
books of subscription,} and the articles of association, and
the estimates of the cost of building said road, and put
them together, in order to ascertain what the contract real-
by was,




When the organization of the company is perfected for
the pnrpose of building said Road, the company owns
10 stoclk, it cannot have any; it must have been all subseri-
Ded and taken and owned by its members in their individ-
ual right, before the commissioners can call an election to
elect directors to build said Road, and when all the capital
stock is subscribed for, it may be and should be and would
be represented at the first election of directors, which was
clearly the design of the Legislature. In the case of Walk-
er—vs—De Vereaux ¢t al., 4 Pagie’s Report, page 229. 2
Vol. Rail Road cases page 529.

The act as set forth in thatcase,creating the Utica & Schenee-
tady Railroad requires the capital stock to be all subseribed
£or and that the commissioners appointed to open the books
for stock subscriptions should in case of an excess of
stock subscriptions apportion the stock among the subseri-
Ders, the Court says no person can be a stockholder of the
corporation, neither does any corporation exist, nor has any
person any interest in stock as the legal owner thereot so as
to authorize him to vote upon it or transfer it as stock nor
can an election be held until the commissioners apyortion
the stock, In the case of Crocker & Williams—vs—Crane,
93 Wendall's Reports page 211. 2 Vol. Railroad cases page
184, the Court says that when the charter provides for a
distribution of the stock among the stockholders no corpo-
ration exists before the distribution is made; the Court says
it is a condition precedent.. ‘The 6th section of the charter
in this case, requires the commissions to apportion the stock
among the subscribers after it is all taken, and before they

.all an eleet ien. for it could not be distributed if it had not
Leensubseribed. Therefore, the subseribing for all the capital
stoclis a condition precedent. Tt seems to us that it was the in-
tention of the legislature in making the subseription for all cap-
ital stock of said company a condition precedent to prevent
frand from being practiced upon those who might first sub-
ceribe for capital stock on said books. There is not the twen-
tieth part of the stock taken ofsaid company and the presump-
tion is it will never be taken ; the road is not built and in
all human probability never will be built. Yyhere the -
charter prescribes the particular mode mn which a corpora-
tion shall make and execute its contracts, that mode must

e followed. Angel & Ames on Corporations, page 268,

gec 253,



The charter in this ease provides that the directors shall
-make estimates, give notice when the estimate must be
.paid, and a fair construction of the charter is, that the esti-
mate shall be made at such times and in 5uch amounts as
will be required to pay for the work as it progresses, and
no. faster.

A corporation is a mere creature of law, and has no pow=-
ers nor rights except such as are expressly given it by the
charter.  Trustees, &c.,—vs.—McConnel, 12th Il re-
port, page 138 to 140. Angel & Ames on Corporation,
page 276, sec. 257, same, page 279, see. 260, same page 103
sec. 111. It was uudoubtl) the intention of the Legislature
In passing the act under which this company claims to be
incorporated, to permit any number of persons notless than
twenty-five, who were desirous to bnild a Railroad between
given points, to be incorporated for that -purpose.  The
Road could cnly be bLuilt by a solid capital of a large
amount, to be created by voluntary subscription of individ-
uals in the form of stock, and to be paid from time to time
as the work progressed, and in order to protect the stock-
lolders from frauds and impositions,as well as the publie,the
Statute points out the method how the amount of capital
stock required to build and equip said Road should be as-
certained. The Ilth section requires the directors to col-
lect the amount of stock subscribed at such time and in
such instalments as they may deem proper.

The company has not the power to take a nofe in payment
of subscription to the capital stock, due five, ten, or twenty
years after its date, with or without interest. Such a note
is not the capital intended by the Legislature that the com-
pany should raise to build the road with. If the interest
should be collected as it becomes due and expended on the
work, it would rot down before the money became due on
the note, so as to complete the road. It may be said that
the company may throw the note into the market and sell
it. 1f the company has the power to do so, it can sell it
for what it can getforit. Suppose it sold for eight hun-
dred dollars; the party who gave the note would own a
thousand dollars of the capital stock, and draw his divi-
‘dends on it, and the party who actually paid in his thousand
dollars would own but a thousand dollars. It would he a
frand upon the other stockholders, and one that the Legisla-
ture intended to prevent Ly preseribing the manuer by



which the capital stock should be raised and collected, As
well might the company take the pay for the stock thus
74 /gdm% /. ~ub~4<,nbed for in a flock of sheop or in patcnt rightsI< The

"‘&"‘T)m]mny has undertaken to do aspecies of banking, “vsing
the stocls as the eapital, taking notes in payment of its stoclk,

J/ dzﬂ\%/ j‘; payable in five, ten and twenty yeais after theiv date with

_interest at ten per cent, payable semi-annunally and aouue’-
/ﬁ m ly. The road cannot be built with such a capital, it is im-
/ possible. It never was intended by the Legislature that it

/7 o Z 3 5 % should be. Such trading and trafficking is foreign to the ol
—_ jeet for which the company was inccrporated, and the »nof2
ﬁu”’//é /ﬁ 0L, is therefore void. There is a difference between an iucor-
@ poration organized to trade, and one to build end 11 a
Railroad.  Angel & Ames on Corportions, page 292 and

Z L /&0“ % 298, see. 271; 5t Corn. Reports, page 560, N. Y. Itive In-
(28 &g /4/ surance Co.,—vs.—Ely. The co-e of Hood and Armory,—

ys.—The Plovulcm,e Insuranee Co.; 2d Cranch Repoics,

page 127, Condensed, page 371. I‘he court says it is a

general rule that a corporation ean only actin the mauvner

preseribed by law, in i*: corporat: capacity, it is the mere

creature of the act to which it owes its existence. It may

be said to be precisely what the incorporating act has made

it—to derive all its powgrs from that act and to be capable

of exerting its faculties only in the manner which that act

authorizes. - Tn the case of Crocker & Williams—vs~Crane 28

Wendell's Rep. ; 2 Vol. Railroad cases page 485. The de-

fendant Crane subscribed for 143 share+ of stock to the Buf-

falo & Erie Railroad Company, the shares being fifty dol-

Jars each, and the act of corporation requived the pay-

ment.of tywo dollars on each shave at the time of subscrili-

ing. A check wa: given and received in payment of and for

aid instalments. The court said that the check was void,

it being contrary to the policy of the charter or statuts.

The New York Fire Jusurance (o.——vs.-—Ely, before refer-

red to; McCullough.~-vs.--Moss, 5 Denio reports page 567,

same page 579.

The case of the Vermont Central Railroad company—

vs—George Coyes, 21 Vermont Reports page 30; 1 Vol.

Railroad cases page 226, In this c..e the defendant sub-

seribed for fifty shares of the stock of said company, the

note in suit was given for the first five dollars payable on

cach share, which was required to be paid by the  charter




at the time of subscribing.  The note was payable on de-
mand. It was claimed that there was no consideration tor
the note, but the Court held it raised a mutuality in the
contraet and gave efficiency to the subscription. This case
differs very materially from theone at bar. The party gave
his contract to pay when they required it as if they ascer-
tained the amount by computation and the party gave his
dye Dbill to be paid when called for, and the money was re-
ally then to be used as a part of capital to build the road ;
in effeet the relation of the parties was not different from
the oue contemplated by the charter, Not soin the case
at bar; a credit has been given to the defendant for more
than five years to pay his stock; there is no authority for
such a contract given by the charter.

The general Railroad Law, passed Novenber 5th, 1849.
and an amendatory act thereto passed November Gth, 1849

T'he 3d seetion of the Amendatory aet anthorized the Rail-

road Company to reesive in payment for stoek subserip tions
the bonds of any couniy or city. If the general law author-
ized the Company 15 take notes in payment of stock, paya-
ble on time, why pass the amendatory act. Cook’s Stat-
utes page 9503 Sec. 3.,

Our Government is divided into three different and inde-
pendant departments—the EBxecutive, Legislative, and Ju-
diciary, and in no case must the one infringe upon the rights
and duties of the other. Therefore, the preamble to the act
of the legislature approved, January 30th, 1857, Laws of Tl
linois, page,108-109, which declares that the Camanche,
Albany & Mendota Railroad Company hecarme a body cor-

porate nnder the act to provide for 4 general system. of rail- |

roud incorporations. approved Nov. 5th, 1849,is not bind-
ing. Thatis a question of fact, to be ascertained hy the
Court in accordance with the knowi aud admitted rules of
evidence, and the construction to be given to said act Dy,
the Court; the legislature has not the,‘power to con‘struu
laws, its duty is to make laws; but it is the duty of the
judjeiary to construe and enforce them. ‘

The amendatory act gives the company authority to
chpnge the location of the road, aad confers on it all the
pé_wers of the general railvoad act,therefore itis hound by the
gencral railroad law of the State. The 2nd section gives
the company anthority to give and take bonds and notes at
n rate of interest not exceeding ten per cent: This does



gt effect the conditions and limitations imposed on the
company by the general railroad law under which said com-
pany is organized, as to the manner of raising the capital
stock and collecting the same to build the railroad withj
peither was it the intention of the legislature to do so, as
is clear ypon the examination of the act itself.

The Supreme Court of' the state has decided that a rail
road company may in the ordinary course of business take
and  give notes, as, for instance, it may sell a car or ware-
house, and take a note in payment, oi any such transae-
tion; but that does not anthorize taking promissory notes
payable ten and twenty years from date in payment of the
apital stock, whicl should be cash in order to build the
posl. Phe act is not retrospective, it 1t was it would not
be binding. Ifthe contract as made hy the parties was
not bindine at the time. the Legislatyre could not make it
hinding; Lessee of Good,—vs.— Zercher,12thy Oliia Reports,
Tage 364 [illivan,—vs.—Cummins & Cummins, 13th
Qhio Reports, prge 114G.

- The Court below ought to have dismissed the case on the
motion of the defendant Lelow. A\ justice hes not jurisdic-
tion where the amount ¢laimed and the amount due is more
ghan One Hundred Dollars. It the note was valid then,
H'nc hundred dollars, and the interest trom March 1st to
April 21st wasdueonit. The interest underthe general stat-
ute is a legal clain azainst {he maker of a mnote after it be-
comes due, and the court is houn:! to allow it.  The plain-
tiff helow might have remitted the interest on the note, but
he did not hefare submitting his case to the justice, His
]égul claim as presented by himself on the trial hefore the
Justice was more than one hundred doilars. If he recover-
ed anything he ought to recover the amount due him.

A remitter may he entered when the verdict
is more than it should bz, but when the jury have
found correctly, and the amount thus found ousts the
jurisdiction of the Chu=i thy puety afier having thussub-
mitted his claim, and the jury having passed upoin it, can-
not remit a portion of it and thereby give jurisdiction to the
Court ; he shonld have remitted fivst.

The Circuit Court as an 4 ppelate Court has no jurisdic-
tion of the subject matter where the Court in which the
eause ariginated had none. The parties cannot by consevt
gi_\je it any. But the car ¢ oug'it to be dismissed at any



gtage of the proceedings when the want of jurisdietion s
ascertaine.  Nichols —-vs.—Pallison, 4 Ohio Reports pag
200; Condenszd Ohic Reports page 775; 2 O. State Repocts
or 220 Ohio Leports page 223.  Gilliman—vs.—Adminis-
trators of Sellers. i

There was no evidence given or offered, to show the ori-
ginal bond or note was by the directors of said Company
received as payment of such capital stock. The directors
must have received it in payment as a Board of Directors
when duly assembled.  All parties are bound by the eon- -
gract, or neither is bound.  MeCallough—vs—2Moss, 5 De-
nio page 377. Thefact that some of the directors received

the note is not evidensz that the board of directors receiv-
ed as a Board, (samz),page 577. Livingston--vs.--Lyach, 4
Joln. chaneery Reports page 596, 507.

The plaintiff b2low hal no authority und=r the | charter
and laws to fill up the endoraement on the trial in the man-
ner hie did, without first showing by testimoay that the said
Tapper. the treasuver had authority by the board of direc-
tors as a hoard to do so.  There was no evidence showing
that Happer was treasurer of said ¢b. There is nothing in
the offi-e of treasurer showing his anthority to receive and
transfer notes of the company. 5 Denlo same case page
575. The Plaintiff helow no right to add to the name of
Samuel apper, tresurer, the words “of the Camanche;
Albany & Mendota Railroad Company,” the amendment
and addition to the assignment was not the mere filliug up
of a blank assighment. The comjany who elaimed to have
owned the note had not assigned it until the name of the
Company was attached to the assignment, therefore, there
was plainly no blank asssignment to fill up; it was
a material alteration, and the plaintift below had uo right
to make it. at least, without proof that the company author-
izadit. The record of the company would bz the best, it
not the only proof allowable to show the trea:uver was au-
thorized to receive and transfer said pote. 2 Vol. Cowens
& IIills notes to Phillip’s Bvidence, page 1156, 1157.

A party that receives anote on a pre-existing debt, must
prove that he received the note in payment of such debt,
and that the original debtor is discharged thevefrom, other-
avise he holds it in trust to apply the money when collected
on said debt, and without such proof he holds the notes
subject to all equities. After the makerof the note proves
¢hat the holder took the note on a pre-existing debt, the



onws is on the holder o prove that he took the no'~inpoy-
ment of such debt, and that the debtor was uischarged ‘ro 1
the original liability. Arming—-s.—Jobuson /a’; 8 O.
Reports, P, 526 ; 20 John. Reporis637. Coddingion e al,
—vs. Berry—but see 11 O. Reports page 172. Carlisle—vs.
— Wishart, where the_authority is reviewed and the result 13
as above claimed.

The plaintift below wasmnot'and is not an innocens pur-
chaser of said note for a valuable consideration in that
sense. He was a divector of said Company when this note
was given, and for nearly two yeas afterward,and was and
is bound to know by what authority the note was taken and
upon what terms and by what authority it was transferred ;
for sueh acts must have been authorized by the board of
directors as a board, and a record made of it, and he
as the president, and a member of said board, is bound
to take notice of all such acts, and therefore holds the note
subject to all equities. All persons who deal with a Corpo-
ration are bound to take notice of the powers’given by the
powers given by the act of Incorporation. Angel & Ames
on Corporations, page 284; 3 McLean'’s Circuit Court Ze-
ports, page 102. Root—vs.~Goddard, Story on Promissory
Notes. page 229, Sec. 197. Hall—vs.~-Hall 8 Conn. Re-
ports 336. Notice to Matteson, one of the directors, was
notice to the company that the note was taken to be kept
sufe and not disposed of, or the defendant below in any way
to be liable thereon until all the capital stock had been
subseribed for, i

The defendantbelow offered a witness to prove that when
the bond and coupon notes were given to the said company
that the agreement between the Company and 4. J, Mattson
who was at that time and has ever since been a director of
said Company. and the defendant below, was that said note
was to be kept by said company in the possession of said
Mattson as the director and agent of said company, and
that the defendant was in no wise to be made liable there-
on until the whole amount of the capital stock required to
build said road should be subscribed for and taken, and if
the Road was not built and completed within two years
from the -date of the bonds and coupons then the bondsand
coupons were to be given up to the defendant below, and
that that capital stock has not been subscribed for and the
yoad is not built, and that the work is suspended. The



Court below erred in refusing to let said testimony be given to thie
jury.

The notice to Matlson, one of the directors, was notice to Company
ofthe contract, and also to the plaintift below, he being one of the Direc-
tors and the President of the Boad. Angel & Ames on Corporations,
page 358 Sec. 306 page 357, Sec. 805. 3

A railroad company that receives a promissory nofe under a special
contract made by one of its direotors imposing certain sonditions upon
the company, the non-performance of which would make the note void,
cannot transfer and assign said note to one of itsdirectors lhie heing the
President of said company and thereby give it another-and different
circulation and direction than the one agreed upon by the parties at the
time the note was given, and hold that such director and President
was an innocent purchaser of said note for a valuable consideration,and
thereby deprive the party trom introducing his defence. Such a rule
would lead to endless frauds ; such is not the law. Suoch a° party re-
ceiving such a note is bound from his relation to the Company to know

the terms upon which such notes were received and takes jt subject to
all equities.

In the case of Rodes vs. Ayres 16, O, R, Page 283,7it was held that
a circulation given to a note contrary to the purposes for which it was
delivered and such as the parties never designed rendeted the note
void. 16, of Pick P. 574 hold same doctrine. Cooks Statute P. 292,
See. 1], says 1 any frauds or circumvention is used in oB:nining the
making or exccuting a note, sueh fraud becomas attached to the note
and follows it into whosoever's lands it may go and it is liable to all
equities. A note has no legal valne until it is delivered, it is the deliv-
ery that gives it legal life. Gardner vs. Walch 32 Viol. Law and
Xquity, R. P.162. The Portage County Branch Bank vs. Gustaves
Lane, 8 Ohio State R. or 28 Vol. of O. R. P, 405. This note was not
delivered in the sense that would make the party liable thereon
it was to lay lifeless in the safe, until the capital stock was all subscrib-
ed for and the maker was in no way to be ljable theron and if the road
was not built in two years the note was to be returned, neither of t he
events has happened therefore the note never had legal life and is void.

A corpovation mnst of necessity act through and by its officers and
agents and it is bound by the acts and declarations of its officers and
agents, Story on Agency, Section 127-135-137-452 17 Texas R. 560,
Frauds oviates a contract b mitio Chitty on contracts P. 678, 679, 680
and notes,

If these notes and mortgages are held to be valid the directors aud
officers of' this pretended company caa divide said notes and mortgagis
among themselves, as this case evidence at a nominal value, It they
have such pawer it is not restricted, and the result will be the people
along the line where said road was to run will be bankrupt. Now the
road is abandoned there is no power to call the officers to acconnt for
the money, and if there was the notes being sold to each other for a
nominal sum say ten or twenty per cent, which amount would bo
all be consumed in incidental expences inone way and another.
So the peoplo wonld be defrauded out of the amount, aud the officers
the only gainers. A court is said to be the place where justice is ju-
dicially administered and all transnotions there are stripped of all frauds
that may surround them and justice is meted ont to all parties. If so
these notes and mortgages will be declared frauduient and veid.

SAMUEL STRAWDER,
Attorney for George Foy,
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The fitst question iy, what powers are given to the .(z‘ump:lny under
#the charter 2 The company organized under the generalRailroad act.
Cook’s statutes, page 937, sce. 1st, says: “Any number of persons
ot less than twenty-five, being subscribers to the stock to any con-
‘templated Railroad, may be formed into -2 corporation for the purpose
of constructing and building said Railroad, by complying with the
Aollowing requiremets : when stock to the amount of at least one thous-
and dollars per mile of said road, shall he in good faith subseribed, and
ten per cent paid therein, then said subscribers may commence form-
ing a permanent organization to huild said Railroad, and not before.—
They shall severally subseribe articles of association, i~ which shall be
set forth the name of the corporation, the number of years it shall
continue, which shall not exceed fifty. .

The amount of the capital stock of the company which shall be the
actual cost of constructing the road together with the cost of right of
way, motive power, and every other appurtenance for completing and
running said road as nearly as can be estimated by competent engi-

neers, the number of shares of which said stock shall consist, the num-
ber of directors and their names, the place from and to which the pro-
posed road is to be constructed and the countizs through which said
road is to pass, and its length as near as may be, and the names of five
commissioners to open books of subscription to the eapital stock ; each
subscriber shall subseribe his name to said articles of association, his
place of residence, the number of shares of stock taken by him in said
company.

Section 2d states that such articles of association shall not be filed
in the office of the Seeretary of State until ten per cent. on the amoun-
of the stock subseribed shall actually and in good faith be paid in, in
cush, to the directors named in the articles of assoeciation.

Section 5th states that the commissioners for opening bouks of sub-
seription shall from time to time after the company shall be incorpora-
ted, open books of subscription to the capital stock of said company,
which shall be kept open until «ll the Capital Stock shall be subscri-
bed, if the company shali so long exist, and in case a greater amount
of stock shall be subseribed than the whole capital required by said
estimate, then the commissioner shall distribute said capital stock
among the subseribers equally, said commissioners to open books
of subscription to the the capital stock of said company. The words
capitul stock, ave used for the first time in the fifth section, and “when
the capital stock shall all be subseribed for and distributed” &e., then

~ the sixth section says, as soon as practicable after such capital stock
shall have Dbeen subscribed and distributed as aforesaid, the commis-
sioners, (not the directors) shall appoint a time and place for the meet-
ing of the stockholders to elect directors, and shall give notice thereof
at least twenty dayz, of the time and place of such election ; thirteen
directors shall be clected. ¢

Section 7th says that the commissioners shall be inspectors of the
Jirst election of dircetors, and shall declare the result thereof; and shall
file a certificate of said eiection in the office of the Secretary of State,
and with the Clerks of the different connties thraugh which said road
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is to run, and shall atso deliver to the T'reasurer all l\hu moneys by
them received on subscriptions to the capital stock oféaid company,
and shall deliver over all books and papers belonging'wo said company,
and all subsequent elections shall be governed by the \;t\"-]'lk\\'s of the
company. Now the commissioners leave.  "The permanent organiza-
ion of the company is completed.  15th Il Report, page 4005 Smith
—vs.—Bangs.

Section 11th says that it shall be lawfnl tor the directors to eall in
and demand from the stockholders respectively, all sums of money by
them subscribed, at such time and in such instalments as the directors
may deem proper, giving the necessary notice therecof.

The directors authorized to call in and collect the capital stock could
not be elected until after the capital stock was all subseribed for, that
is a condition precedent, tor the 6th see. says,as soon as practicable af-
ter such Capital Stocl: shall have been subseribed and distributed, dee.,
the commissioner shall appoint the time and place of election at which
said directors shall be elected.

Section 7th says the commissioners shall be inspectors of the first
celection of'the directors which are authorized to demand and collect in
the capital stock of said company, are not the same directors mention-
ed in the first settion of the charter, because the directors mentioned
in the first section were appointed by those who subseribed stock to
the amount of one thousand dollars per mile; in the first instance the
commissioners were at the same time appointed, and after which the
articles of association were drawn up and the names of the directors
and commissioners were included in said articles of association, which
clearly shows that the Legislature when it passed the charter only in-
itended to give-to such preliminary organizations such powers as were
necessary to get the necessary amount of capital stock subseribed to
build and eqnip said road.

The commissioners had no power call an eleotion to eleet directors
until «?/ the capital had been subscribed for, therefore no directors,
possessing the power to collect the capital stock can legally exist until
after the capital stock is all taken ; consequently no person had the au-
thority to demand the money and receive the notes in payment thereof,
by virtue of the charter.  The commissioners have the control of the

* Books and Stock until after all_the capital stock is subseribed for and
the directors elected,and they had no power to take notes in payment of
-stock from the subscribers; for, the taking of all the Clapital Stock is a

«-condition precedent, expressly so made in the 6th section of the char-
ter.  Also see Redfield on Railways, page 77, sec. 1, and page 79, and
notes. In the case of Atlantic Cotton Mills—vs.—Abbott, 9th Cush.
Reports, 423, where it was inserted in a subseription for stock, that the
apital stock of the company should be not less than $1,500,000, it was
lield to be a condition precedent to making calls,

There is a good reason for it. Suppose a project to cost three mil-
lions of dollars and the parties got one fourth subseribed, that would
be all lost it the balance could not he subseribed—it wanld be a great
fraud on those who subscribed if their subseriptions could be collected
when they supposed and had a right to suppose they would not be cal-
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ed up6n to pay, unless the balance of the capital stoeks was subseribed
for to complete the work, and thereby give value to the Stock.

The 1st section of the charter says:  “That any number of persons
not less than Zwenty-five who being subseribers of :1n‘_\:‘bo&telnphltml
Ruailroad, may be formed into a covporation, &e.” Suppose “that ten
persons only who being subseribers to the stock of a contemplated

Railroad, should subseribe stock to the amount of a thousand dollars
) er mile should make the necessary estimate of its cost, appoint diree-
to1s, also commissioners to open Books and solicit capital stock, and
pay ten per cent in cask and file the articles of association in the office
of the Secretary ol State and get the same recorded ; and the commis-
sioners should get a small portion ot the capital stock subscribed and
should eall an election and  directors should be elected and the com-
missioners  certity to their election and should then hand over to the

Treasurer of' said company the books, money and papers.  Could the
company colleet the ainount of eapital stoek thus subseribed for? We
think not.  No legal corporation would exist in such a ease, the char-
ter requiring at least twenty-five members before they could become in-
corporated, when in fact they had but ten, and by the same parity of
reasoning under the 6th section of the charter the whele amount of
capital stoek must be subseribed for, Lefore the commissioners can call
an election to elect the first divectors of said company; such directors
are the only persons under the charter that have the authority or pow-
er to make an assessment or collect the amount ot capital stock sub-
scribed irom said stockholders.  The eharter is a part of the contract,

and the party having the right to and in fact does examine it, and up-

on such examination concludes to become a party to it, and subscribes

for stock in it.  Now what is the contract it all written out in full at

the time the defendant signed it? Tt is this:  “I, Calvin Goodrich,

do hereby agree to take five shaves of the capital stock of the Sterling

& Rock Island Rail Road Company, at one hundred dollars each,

which T hereby agree to pay therefor to said company five hundred

dollars, at such times and in such instalments as the directors that

have been eleeted by all the stockholders shall direct, they giving the

required notice—provided all the eapital stock required to build and

equip said Railvoad shall he subscribed for according to the estimate
made.” It the contract had been thus written out could the money be
collected on the subseription until the whole of the capital stock had
been taken? T think not; itis a condition preced at.  We must take

the charter, the books ot subscripiion, articles of Association, and the

cestimates of the cost of building said road, and put them together, in
order to ascertain what the contract really was.

‘When the organization of the company is perfected for the purpose of
building said Road, the company owns no stock, it cannot Lave any;
it must have been all subscribed and taken and owned by its members
in their individual right, before the commissioners can call an election
to elect divectors to build said Road, and when all the capital stock is
subscribed for, it may be and would be and should be represented at
the first clection of directors, which was clearly the design of the Leg-
islature. In the case of Walker—vs.—DeVereaux, et al., 4th Paige’s
Report, page 228. 2d Vol. Rail Road cases, page 529,
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The act as set forth in that case, creating thedde
Railroad requirves the capital stock to be all substeibed for and that
the commissioners appointed to open the books for stocksubscriptions
should in case of an excess of stock ' subscriptions apportion~the stock
among the subseribers; the Court says no person canbea stockholder™
of the corporation, neither does any corporation exist, nor has any per-
son any interest in stock as the legal owner thereof so as to authorize
him to vote upon it or transfer it as stock, nor can an election be held
until the commissioners apportion the stock. In the case of Crocker
& Willinms—vs.——Crane, 23 Wendall’s Reports, page 211. 2 Vol
Railroad cases, page 184, the Court says that when the charter pro-
vides for a distribution of the stock among the stockholdors no corpo-
ration exists before the distribution is made: the Court saysit is a
condition precedent.> The 6th section of the chartergin this case, re-
guires the commissioners to apportion the stock among the subseribers
after it is all taken, and before they ecall an election, for it could not
be distributed it it had not been subscribed.  Therefore, the subserib-
ing for all the capital stock is a condition preccdent. 1t seems to us
that it was the intention of the legislature in making the subseription
for all capital stock of said company a condition precedent to prevent
traud from being practiced upon those who might first subscribe for
capital stock on said books. There is not the twentieth part of the
stock taken of said company, and the presumption is, it never will be
taken; the road is not built, and in all human probability never will
be built. Where the charter presecribes the particular mode in which
a corporation shall make and execute its contracts, that mode must be
followed. Angel & Ames on Corporations, page 268, sec. 253. In
the case of Head and Amony—vs.—The Providence Insurance Com-
pany, 2 Cranch, page 127, Condensed reports. 371, the Court say, that
a corporation can only act in the manner prescribed by its charter.

The charter in this case provides that the directors shall make esti-
mates, give notice when the estimate must be paid,and a fair construc-
tion of the charter is, that the estimate shall be made at such times and
in such amounts as will be required to pay for the work as it progres-
ses, and no faster.

A corporation is a mere creature of law, and has no power nor rights
except such as are expressly given it by the charter. Trustees, dre.—
vs.—McConnel, 12th Ill. report, page 138 to 140. Angel & Ames on
Corporation, page 276, sec. 257, same, page 279, sec. 260, same, page
103, sec. 111. It was undoubtedly the intention of the Legislature in
passing the act under which this company claims to be incorporated,to
permit any number of persons not less than twenty-five, who were de-
sirous to build a Railroad between given points, to be incorporated for
that purpose. The Road could only be built by a solid capital of a
large amount, to be created by voluntary subscription of individuals in
the form of stock, and to be paid from time to time as the work pro-
gressed, and in order to protect the stockholders from frauds and im-
positions as well as the public, the Statute points out the method how
the amount of capital stock required to build and equip said Road
should be ascertained. Inthe case of Newel—vs.—The Galena &
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e Court says
secessity of ap-
plying the rule of strict construction to the powers g aranted: ,ul these
Railroad charters.  But the rule can only be .1ppl|od in eases of ant- N
!n-rmh. or when a power is claimed by interence or implieation, and is
A0t expressly given by the charter.

~ Apply the above well to the charter in this ease, and the notes and
bonds are void for the want of power in the Company to make the con-
tract by which it reecived them.  There is no ambiguity in the char-
ter; it provides how the capital stock to build and equip the Road
shall be raised, and how and by whom it should be collected. The

¢ hicago Union Luilroad Co., 14 TIL reports, pag
thut they fully recognize the propriety and even

11th section requires the direetors to colleet the amount of stock sub-
seribed at such time and in such instalments as they may decm proper.

The company has not the power to take a note in payment of sub-
seription to the capital stock, due five, ten, or twenty years after its
date, with or without interest.  Such a note is not the capital intended

by the Legislature that the company  should raise to build the road
with. It the interest should be collected as it beeomes due and ex-
pended on the work, it would rot down hetore the mouey hecame due
on the note, so as to complete the road. It may be said that the com-
pany may throw the note into the market and sell it. It the company
has the power to do so, it can sell it for what it can get for it.  Sup-
. pose it sold for tour hundred dollars ; the party who gave the note
would own five hundred dollavs of the capital stock, and draw his div-
idends on it, and the party who actually paid in his five hundred dol-
lars would own hut five hundred dollars. It would be a fraud upon
the other stockholders, and one that the Legislature intended to pre-
vent by preseribing the manner by which the capital stock should be
‘raised and collected.  As well might the company take the pay for the
stock thas subseribed fov in a fock of sheep or in patent rights.  The
company has undertaken to do a species of banking, using the stock as
the capital, taking notes in payment of its stock, payable in five, ten
and twenty years after theiv date, with interest at ten per cent., paya-
ble semi-annually and annually, The road cannot be built with such a
capital, it is impossible. Ii never was intended by the Legislature that
it should be. Such trading and trafficing is foreign to the object for
whieh the company was incorporated, and the noteis therefore void.—
There is a difference hetween an incorporation organized to trade, and
‘one to build and run a Railroad. Angel & Ames on Corporations,page
292 and 293, see. 271; 5th Conn. Reports, page 560, New York Fire
Insurance Co.—vs.—Ely. The case of Hood and Armory—vs.—The
Providence Insurance Co. ; 2d Cranch Reports, page 127, Condensed,
page 871. The court says it is the rule that a corporation can only act
in the manner prescribed by law,in its corporate capacity,it is the mere
creature of the act to which its owes its existence. It may be said to
be precisely what the incorporating act has made it—to derive all its
powers from that act and to be capable of exerting its faculties only in
the manner which that act authorizes. In the case of Head—vs.—The
Provideice Ins. Co., 2d Cranch reports, page 127, in delivering the
opinions vi the Court, Chicf Justice Marshall said: “The act of incor-
poration is to them an enabling act; it gives them all the power they
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possess ; it enables them to contract, and when it {,’ “ibes to them a
mode of contracting they must observe that modéypd =€ instrument no
more creates a contract than if the body had never Lign incorporated.”
So in this case the charter preseribes how the stock sha J){g“ subscrib-
ed for and how it shall be paid and collected. In the casd of “stearng
and Brother—vs.—The Eagle Insurance Company of Cincinnati, 5th
Ohio State Reports, page 59, was an action brought by the plaintifis
against the Company, to recover the amount due them on a policy is-
sued by the Company to them, insuring them against a loss by fire on
a stock of goods; the company bought some notes and attempted to
file them as an ofiset, and the real question was, whether the company
had the power to bay the notes to file as an offset. The 6th section
of the charter was the one relied upon for such authority, which reads
as follows: **It shall be lawful for such company to invest all or any
part of their capital stock, money, funds or other property in such a
way as the directors may deem best for the safety of capital and inter-
st of the stockholders, and may therefore sell and dispose of all inter-
‘est which the company may have acquired by such investment.”  The
Court says “the contract of indorsement, like every other, must have.
parties.  Without two parties competent to contract, there can be no
agreement by which the one ean loose and the other acquire the title to
megotiable paner.  The powers aud capacities of a corporation must
be derived from the Jaw of its ereation, or they do not exist. It a fair
construction of'its charter does not conter the power, it is incompetent
“to become a-party to the contract of endorsement, and without capaci-
:ty to take or hold thetiiic.  As well might 1 dead man by the mere act
of the endorser Le invested with the legal interest, as a corpora-
tion, which only lives for the purposes and objects intended by the
Legislature. Beyond these limits it has no existence, and its acts are
neither more nor less than a nullity,” held that the company had no
power to buy the notes ; thercfore, they could not oftset them against
the plaintift’s claim. The People upon the Rel. of ti:e Peoria & Aqua-
ka Railroad Co.—vs.—The County of Tazewell; 22 Tll. reports, page

147; 8 Ohio reports, page 285: Chillicothe Bank—vs.—Noah H.
Swayne; 2 Peters’ reports, page 527; U. S. Bank—vs.—Owen, ¢t. al.
‘8 Wheaton's Cun. reports, Bank of U. S.—vs.—Dandridge, page 443;
J. R. page 1.

In the case ot Crocker & Williams—vs—Crane,23 Wendell's Rep. 2d Vol.
Railroad cases, page 485. The defendant, Crane, subscribed for 143
‘shares of stock to the Buftalo & Erie Railroad Company, the shares
heing fifty dollars each, and the act of corporation required the pay-
ment of two dollars on each share at the time of subseribing. A check
was given and rceeived in payment of and for said instalments.  The
court said that the check was void, it being contrary to the policy of

- the charter ov statute. The New York Fire Insurance C'o.—vs.—Ely,
before referred to; McCullongh—ys.—Moss, 5th Denio reports, page
567 3 same, page H79.

The case of the Vermout Central Railroad Co.—vs.—George Coyes,

2] Vermont Reports, page 8035 Ist Vol Railvoad cases, page 226, 1In

- this case thae defendant subseribed for fifty shares of the stock of said

- company; the note in suit was given for the fivst five dollars payable on
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each share, which was tequired to be paid by theg s at the time of
subscribing. The note was payable on demand. tggas claimed that
there was no consideration for the note, but the Courtheld it raised a
mutuality in the contract and gave cfticiency to the subscﬁp‘fimj»_;.fl‘lys
case differs very materially from the one at bar. The party gave his
contract to pay when they required it as if they ascertained the amount
by computation, and the party gave his due bill, to be paid when cal-
led for, and the money was really then to be used as a part of capital,
to build the road ; in effect the relation of the parties was not different
from the one contemplated by the charter. Not so in the case at bar ;
a credit has been given to the defendant for more than five years to
pay his 'stock ; there is no authority for such a contract given by the

charter.

The general Riilroatl Law, passed November 5th, 1849, and an
amendatory act thereto, passed November 6th, 1849.  The 3d section
of the Amendatory act authorized the Railroad Company to receive m
payment for stock subseriptions the bonds of any cowuty or city. It
the general law authovizes the Company to take notes in payment of
stock, payable on time, why pass the amendatory act. Cook’s Stat-
utes, page 950, Sec. 3.

The special aet for the move perfect organization of the Sterling &

Rock Island Railroad Company, passed Feb. 19, 1859. Laws of Illi~
nois, page 512, does not aftect the guestion made in this case. That
act only declaves that said Company is a subsisting corporation, duly
organizeibunder théx@tto-provide for a general system of’ Railroads,
passed Nov. 5th, 1849.  The company having filed their certificates in
the oftice of the S crefary of State, they were incorporated for certain
purposes and authorized to do certain acts before this special act was
passed, and the act has given them no additional powers with refer-
ence to any question raised.  The 3 section says, that capital stock
shall be $256,000, with power to inercase the capital stock, which in-
creased stock may hereafter be subsribed for, but has no reference to
the original stock.

The Legislature, if it had attempted to do so, has now power to make
a contract that was valid in its inception, void; nor has it power to
make a void one valid. The note in quesiion was given Aug. 27th,
1857, if it was void then, the Legislature had not the power to make it
binding in 1859. Lessee Y. Good.—vs,—Zercher, 12th Ohio Reports

page 364. Sillimans,—vs,—Cummins & Cummins, 13th Ohio Reports,
page 116. Redfield on Raifways, page 80, and notes. The Legisla-
. ture has no right to pass a Law impairing the right of contract. Av-
ticle 8d, State Consitution See. 17 ; Section 10 of first article of Fed-
eral constitution ; Story on Constitutions, page 502-3—4.

The parties may contract that ten per cent per annum, or & less sum
of interest may be paid; if morve is agreed to be pard, it is usury, and
the interest is forfeited ; Cook’s Statute, page 600. The statute has
made each year the period for rests in the computation of interest, it
is the natural division of time, and any contract entered into by parties
or any method of computing interest adopted by parties which shall
give a greater profit or rate of interest for the use of onc dollar for the
whole period of one year, than 10 per cent., is usury. So a mistakein
construing a statute, it' it gave a party a greater interest, is usurious.
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It is the substance and effect of' the contract that wrts look at, and
not the words; Blydenburgh on usury, page 32,5 m&}, 69, 70 and
71. Totake a note for $1000, payable in five years, cnlhn}?ﬁs;&euﬁpcr
cent interest, to be paid semiannually, is a species of compound interest
not authorized by the statutes. For instance, the party desires to loan
one thousand dollars for a year, and agrees to pay for the use of df-ten
per cent, or one Juendred dollars semi annually @ therefore fifty dollars
must be paid in six months, and the remaining fifty dollars at/the end
ol the year. Now, in faet, the party had the use of only niné hundred
and fifty dollars for six months of the year, yet the lcl\(:l\‘l"l‘c(‘e'\\' ed
his hundred dollars interest.  Such a contract in fact gives the lender

the use of fifty dollars of the money for six months of that year, and
the longer such a contract has to run the greater will be the amount of
the usury. The Statute contemplates that the borrower should have
the use of the thonsand dnllars for the whole year. Contracts that
have a less time torun than one year, ave not analogous, for the rea-
con that the interest is but an incident to the principal, il when the
principalis due and paid, the interest being an incident to the principa
must cease.  Notso with a contract that has a term of years to run.
It is not usury to take interest in advance, if the paper is payablein a
short time; but it would be if the paper had to run five or ten years;
Blydenburgh, page 232, and 233. New York Fire Insurance Com-
“-pany,—V&i- ~Elyand Parsons, 2d Cowens’ Reports, page 678; 8th
Cowens’ Reports;pagu398.  In Blydenburgh on Usury, page 128, is
here five hundred pounds were lent to the borrower for five

a case w
years, at the rate of five per cent ber anmum; fifty pounds were return-

ed‘at the time of the loan, yet the party paid the interest on the sum
of five hundred pounds. The Conrt said it was usurious—that in fact

the party had the use of onty four hundred and fifty pounds, the oth-

er being returned.  So in this case the party pays interest on fitty dol-

Javs in each year the note has to run, that he does not have the use of
if the note had been given for money loaned. It makes no difference

what the cousideration of the note was, the party would have the use

of the fifty dollars for six months in each year, the interest on the note
was payablesemi-annually.

There is no good reason why each fifty dollavs when it becomes due,
at the end of every six moaths, should not draw interest under the
general Statute. Many of the States hold that interest payable anmu-
ally, ifnot paid when due, will draw interest, and by the same pavity
ity of reasoning the amount of interest due each six months would
draw interest if not paid. If the contract be a binding one, the party
‘could sue and recover his judgment for the interest, each six months
the judgment would draw interest.

The contract being an exeentory one, the Court will not interpose to
enforce it. 'The note upon which this suit is brought, called for one
‘thousand dollars, and is payable to the Sterling & Rock Island. Rail-
road Company five years after date, with interest at ten per cent, the
interest payable semi-annually. This note conveys to the world upon
its face its extraordinary chavacter; therefore every person who pur-
chased and received it, was put upon his inquiry as to the power of
the Company to take, reccive and dispose of it. It was given to a
Railroad Company whose business it is to build and equip it. move
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wy nane shows it
A hanking insti-
s Wﬂuy.

“.and transport passengers and freight upon it. T
was not incovporated for tiading purposes like that 0
sution. A note payable five years after date, to a Railro

with interest payable semi-nnmually, is sufficient to put any prudent mair———

on his inquiry, not only as to the powers of the company under its
«charter to take, and receive, and dispose of such notes, but weald
put him on inquiry as to the manner in which the company receiyéd it,
the consideration and every other circumstance that attended iltf: Sto-
ry on Promisory notes, page 229, See. 179. Cranc—vs—Baldwin, 12
Pickering Reports 545 3 Hall-—vs—IIall 8 Conn. Rep. 336.%

All persons who deal with Corporation are bound to take notice ol
the powers given by the act ot Incorporation. Angel—vs.—Ames oix
Root—yvs.—Goddord, 3 MeLean’s Cireuit

Incorporations, page 285+
Court Report, page 102.
The ease of the Tlinois River Railroad Co.—vs.—Zimmer, 20th Il
eports, page 634, does not conflict with the principles urged in [the
defence in this case.  Weclaim that the subseription to the whole
capital stock is made a condition precedent, by the 6th section ot the
chavter.  The statute is imperative. It issaid that fraud contaminates
everything it comes in contact with. A pertect system of” frauds was
practiced upon the people along the line where this imaginary road
was o run, in order to obtain these notes and mortgages, waich is
_averred in the pleas and admitted by the demurrer. The road is not
utibe-apdoniver wilk be-in all human probability. If these notes are
held valid and colleviaole, it will substantially baukrupt all that por-
tion of the country through which said road was to run.
;[‘llo geaeral issue puts in issue the existence of the corporation, and

the corporation is bound to prove that they are incorporatod. Bell—
vs.—Great Western Turnpike Company, 14th Johnson’s Reports, page
415. General plea avers the fact that the instrument was obtained by
fraud, and circumvention is sufficient ; 2d vol. Swan’s Practice and
Precedents, page 7423 Ohio Forms & Practice, by Wilcox, page 136,
and 2413 1 Chitty's Pleadings, page 1363 Marginal, 536, and 538, al-
so 581 ; Marginal, 582.

The agreement enterc:l into by the parties as appears on the record
“stating that the note was the only eause of action,”™ has the eftect to
nolle all other counts in the declaration, except such as the notes may
be given in evidence under, and the counts so abandoned ave consid-
ered as stricken out of the declaration: 2 Swan’s Practice, page 900,
and authorities there cited. The pleas profess to answer any and
all counts under which the note may be given in evidence at the com-
mencement and in the body and conclusion, and no more. It makes
no difference under what plea the note is introduced, the plea meets
it by showing that the plaintift: ought not to recover on the note ; and
the plaintiff says he has no other eause of action, therefore the .plens
fully answer the declarntion. The other counts being abandoned, are
<o far as this trial is concerned, as if they had never existed. Again,
the plaintift should have demwrred specially, if the pleas do not an-
wer the whole declarat® y1, when they assume to do so; 2 vol. Swan's
Practice. page 630 and anthoritics there cited.  The demurrer in this
case is a specinl Lemurrer and ought to ke overruled.

SAMUEL STRAWDER, Def'e's, Atty.
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“The first question is, what powers are given to the Company under
the charter ? The company organized under the general Pailrpad act.
Cool’s statutes, page 937, sce. 1st, says: “Any nuinb.

“not less than twenty-five, being subseribers to the stock to ahy con

templated Railroad, may be formed into a corporation for the purpose
of’ constructing and building said Railroad, by -complying—with-the
following requiremets : when stock to the amount of av least one thous-
and dollars per mile of said road, shall be in good faith subscribed, and
ten per cent paid therein, then said subscribers may commence form-
ganization to build said Railroad, and not before,—
They shall severally subseribe articles of association, i which shall be
set forth the name of the corporation, the number of years it shall

continne, which shall not exceed fifty.

The amount o the capital stock of the company which shall'be the
actual cost of constructing the road together with the cost of right of
wiy, motive power, and every other appurtenance for completing and
ranning said road as nearly as can be estimated by competent vu:gi-
neers, the number of shares of which said stock shall consist, the num-
ber of divectors and their names, the place from and to which the pro-
posed road is to be constructed and the countizs through which said
road is to pass, and its length as near as may be, and the naumnes‘of: five
commissioners to open hooks of subscription to the capital stock ; each
subscriber shall subseribe his name to said articles of association, his
place of residence, the number of shaves of stock taken by him in said
company.

Section 2 states that such articles ot association shall not e filed
in the office of the Scevetary of State until ten per cent. on the amoun-
of the stock subsceribed shall actually and in good faith be paid in, fin
cshy to the directors named in the articles of association.

« Section 5th states that the commissioners for opening books of sub-

- seription shall from time to time after the company shall be incorpora-

ted, open books of subscription to the capital stock of said company,
which shall be kept open until @l the Capital Stock shall be subseri-
bed, it the company shall so long exist, and in case a greater amount
of'stock shall be subscribed than the whole capital required by sadd
estimate, then the commissioner shall distribute said capital stock

“among the subscribers equally, said commissioners to open hooks

of subscription to the the capital stock of said company. The words

“ cupital stoek, are used for the first time in the fifth section, and “when

the capital stock shall all be subscribed for and distributed” &e., then
the sixth section says, as soon as practicadle after such capital stock
shall have been subscribed and distributed as aferesaid, the commiy-
sioners (not the directors) shall appoint « time and placg for the meet- &+
ing of the stockholders to elect directors, and shall gi\'e‘l\o -
at least twenty days, of the time and place of such election: o~ «a
directors shall be elected. ;
Scetion 7th says that the commissioners shall be inspectors of the
Jirst election of dircetors, and shall declave t]wsulb thereof, and s!)illl
file a certilicate of said eiection in the office of the Nacretary of State,
apd with ihe Clerks of the different counties through which said yoad
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is to run, and shall also deliver to the Treasurer all the maneys by
them received on subscriptions to the capital stock of muur ooml,”, 3
and shall deliver over all books and papers belonging to s u-mp.un,

o

Y
and all subsequent eleetions shall be governed hv tlies s L
company. Now the commissioners leave.  The permanenvssgmnangs
tion of the company is completed. 15th Ill. Report, pnge 400 ; Smith
—vs.—Bangs.

Section 11th says that it shall be lawfnl for the directors to call in
and demand from the stockholders respectively, all sums ot money by
them subseribed, at such time and in such instalments as the dirvectors
may deem proper, giving the necessary notice thereof.

The directors authorized to call in and collect the capital stock could
uot be clected until after the capital stock was all subseribed for, that
is a condition precedent, tor the Gth sce. says,as soon as practicable af-
ter such Capitul Stock shall have been subscribed and distributed, &Le.,
the commissioner shall appoint the time and place of election at which .
said directors shall be elected.

Section 7th says the commissioners shall be inspecfors of the first
election ofthe directors which are authorized to demand and colleet in
the capital stock of said company, are not the same directors mention-
ed in the first section of the charter, because the directors mentioned
in the first section were appointed by those who subseribed stock to
the amount of one thousand dollars per mile; in the first instance the
commissioners were at the same time appointed, and after which the
articles of association were drawn up and the names of the divectors
and commissioners were included in said articles of association, which
clearly shows that the Legislature when it passed the charter only in-
tended to give to such preliminary organizations such powers as were
necessary to get the necessary amount of capital stoek subscribed to
build and equip said road.

The commissioners had no power call an eleotion to elect directors
wntil @/ the capital had been subseribed for, therefore no directors,
possessing the power to collect the capital stock can legally exist until
after the capital stock is all taken; consequently no person had the au-
thority to demand the money and receive the notes in payment thereof,
by virtue of the charter. The commissioners have the control of the
Books and Stock until after all_the capital stock is sulizeribed for and
the directors elected,and they had no power to take notes in payment of
stock from the subscribers; for, the taking of all the Cupital Stock is a
condition precedent, expressly so made in the 6th <ooti0n of “the char-
ter.  Also see Redfield on Railways, page 77, see. 1, and page 79, and
notes. In the case of Atlantic Cotton Mills—vs.—Abbott, 9th Cush.
Reports, 423, where it was inserted in a subseviption for stoek, that the "~
capital s'to(.k of the company should be not less than $1,500,000, it \':;ﬂ‘
held to be a condition precedent to making calls.

There is a good reason for it. Suppose a project to cost t]n-ec mil-
lions of doll.ux and the parties got one fourth subscribed, that would
be all lost if' the balance could not be subscribed—it would be a froat
fraud on those who subscribed if their subseriptions could be collbeted
when they supposed and had a right to suppose they would not be cal-
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edl upon to pay, unless the balance of the capital stock was subseribed
for to camplete the work, and therehy give value to the Stogh.

The 1st section of the charter says: “That any numbex 5t persons
not less thon 2 ty-five who being subscribers of any L amplated

Railroad, may be formed into a corporation, &e.” Supp()\‘/f.mﬁ;?ﬁ
persons only who being subseribers to the stock of a contemplated ;
Railroad, should subseribe stock to the amount of a thousand dollars
per mile should make the necessary estimate of its cost, appoint direc-
tors, also commissioners to open Books and solicit capital stock, and
pay ten per cent in cos/ and file the articles of association in the oftice
of the Secretary of State and get the same recorded ; and the commis-
sioners should get a small portion of the eapital stock subsceribed and
should eall an election and  divecters should be clected and the com-
missioners certity to their election and should then hand over to the
Treasurer of §aid compauy the books, money and papers.  Could the
company collact the amount of capital siock thus subseribed for? We
think not.  No legal corporation would exist in sueh a case, the char-
ter requiring at least twenty-five members hefore they could hecome in-
corporated, when in fact they had but ten, and by the same pavity of
rensoning wnder  the 6th sectiou of the charter the whole amount of
capital stock must be subseribed for, before the commissioners can call
an election to elect the first directors ot said company; such directors
ave the only peesons under the chavter that have the authority or pow-
er to make an assessment or collect the amount of capital stock sub-
seribed from said stockholders.  The charter is a part of' the contract,
and the party having the right to aud in fact does examine it, and up-
on such examination concludes to hecome a party to it, and subseribes
for stock in it. Now what is the contract it all written out in full at
the time the defendant sigaed it? Ttis this: I, Calvin Goodrich,
do hereby agree to take five shares of the capital stock of the Sterling
& Rock Island Rail Road Company, at one hundred dollars each,
which T hereby agree to pay therefor to said company five hundred
.dollars, at such times and in such instalments as the directors that
have been elected by all the stockholders shall direct, they giving the
required notice—provided all the capital stock required to build and
equip said Railroad shall be subseribed for according to the estimate
made.” If the contract had been thus written out could the money be
collected on the subscription until the whole of the eapital stock had
been taken? I think not; itisaconditien precadind.  We mast take
the charter, the books of subseription, articles of Association, and the
ostimates of the cost of huilling said road, and put them together, in
order to ascertain what the countract really was. ;

When the oraanization of the company is periected for the purpose of
building said Road, the company owns no stock, it ecannot have any; |
it must have been ull subseribed and taken and owned by its membwi

« in their individual right, betore the commissioners can call am sieeti D
to elect divectors to build smud Road, and when all the capital sto% is

~ subseribed for, it may be and would be and should be represente
“the first election of directors, which was clearly the design of the Leg-
islurure, In the case of Walker—vs.—DeVereaux, ef. «l., 4th Paige’s
Report, page 228, 2d Vel. Rail Road cases, page 529.

dik.
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The act as set forth in that case, creating the Utica & Schenzetady
Railroad requires the eapital stock to be all subseribed fn+7and that
the commissioners appointed to open the books for stock4 Niscriptions
chould in case of an excess of stock subscriptions apportic: i‘h,n'gtock

: T e
among the subseribers ; the Court says no person can be 2\ o enTronic:

of the corporation, neither does any corporation exist, nor has any per-

son any interest in stock as the legal owner thereof so as to authorize
him to vote upon it or transfer it as stock, nor can an eleetion be held
until the commissioners apportion the stock. In the case of Crocker
& Williams—vs.——Crane, - 23 Wendall's Reports, page 211.° 2 Vol.
Railroad cascs, page 184, the Court says that when the charter pro-
vides for a distribution of the stock among the stockholdors no corpo-
ration exists before the distribution is made: the Court saysit is a
condition precedent.  The 6th section of the charter”in this case, re-
quires the commissioners to apportion the stock among the subseribers
after it is all taken, and before they call an election, for it could not
e distributed if it had not been subseribed.  Therefore, the subserib-
ing for all the capital stock is a condition precedent. Tt seems to us
that it was the intention of the legislature in making the subscription
for all eapital stock of said company a condition precedent to prevent
fraud from being practiced upon those who might first subseribe for
capital stock on said books. There is not the twenticth part of the
stock taken of said company, and the presumption is, it never will be
taken; the road is not built, and in all human probability never will
be built. Where the charter prescribes the particular mode in which
a corporation shall make and execute its contracts, that mode must be
followed. Angel & Ames on Corporations, page 268, sec. 253. In
the case of Head and Amony—vs.—The Providence Insurance Com-
pany, 2 Cranch, page 127, Condensed reports, 371, the Court say, that
a corporation can only act in the manner prescribed by its charter.

The charter in this case provides that the directors shall make esti-
mates, give notice when the estimate must be paid,and a fair construc-
tion of the charter is, that the estimate shall be made at such times and
in such amounts as will be required to pay for the work as it progres-
ses, and no faster.

A corporation is a mero creature of law, and has no power norrights
except such as are expressly given it by the charter. Trustees, &c.—
vs.—McConnel, 12th 11l report, page 138 to 140. Angel & Ames on
Corporation, page 276, sec. 257, same, page 279, sec. 260, same, page
103, see. 111. It was undoubtedly the intention of the Legislature in
passing the act under which this company claims to be incorporated,to
permit any number of persons not less than twenty-five, who were de-
sirous to build a Railroad hetween given points, to be incorporated for
that purpose. The Road could only be built by a solid capital of a.
large amount, to be created by voluntary subscription of individuals in
the form of stock, and to be paid from time to time as thgfPork pro-
gressed, and in order to protect the stockholders from {frauds and im-
positions as well as the public, the Statute points out the method how
the amount of capital stock required to build and equip said Road
should be ascertained. In the case of Newel—vs.—The Galena &
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Chicago Union Railroad Co., 14 Il reports, page 273, ¢fe Court says
that they fully rccognize the propriety and evy % “-lessity of ap-:

plying the rule of strict construction to the powers grgt . in_these
Railroad charters.  But the rule can only be appliod Tiecases==r &m-
biguity, or when a power is claimed by interenee or implication, and is
not expressly given.by the charter.

Apply the above well to the charter in this case, and the notes anhd
bonds are void for the want of power in the Company to make the-con-.
tract by which it received them.  There is no ambiguity in the char-
ter; it provides how the eapital stock to build and  equip the Road
shall be raised, and how and by whom it should be collected. The:
11th section requires the directors to colleet the amount of stock sub-
seribed at such time and in such instalments-as-they may de<m proper.

"The company has not the power to take a nofe in payment of sub-
seription to the capital stock, due five, ten, or twenty years after its
date, with or without interest.  Such a note is not the capital intended
by the Legislature that the company  should raise to build the road

with. It the interest should be collected as it hecomes due and ex-
pended on the work, it would rot down before the mouey beeame due
on the note, so as to complete the road. It may be said that the com-
pany may throw the note into the market and sell it. If the company
has the power to do so, it can sell it for what it ean get for it. ~ Sup-
pose it sold for four hundred dollars ; the party who gave the note
would own five hundred dollars of the capital stock, and draw his div-
idends on it, and the party who actually paid in his five hundred dol-
lars would own but five hundred dollars. Tt would be a fraud upon
the other stockholders, and one that the Legislature intended to pre-
yent by prescribing the manner by which the capital stock should be
raised and collected.  As well might the company take the pay for the
stock thus subscribed for in a flock of sheep orv in patent vights.  The
company has undertaken to do a species of banking, using the stock as
the capital, taking notes in payment of its stock, payable in five, ten
and twenty years after their date, with interest at ten per cent., paya-
ble semi-annually and annually. The road cannot be built with such a
capital, it is impossible. It never was intended by the Legislature that
it should be. Such trading and trafticing is foreign to the object for
which the company was incorporated, and the note is therefore void.—
There is a difference between an incorporation organized to trade, and
one to build and run a Railroad. Angel & Ames on Corporations,page
292 and 298, sec. 271; 5th Conn. Reports, page 560, New York Fire
Insurance Co.—vs.—Ely. The case of Hood and Armory—vs.—The
Providence Insurance Co. ; 2d Cranch Reports, page 127, Condensed,

page 371. The cowrt says it is the rule that a corporation can only.act .

in the manner preseribed by law,in its corporate capacity,it is tho niere
creature of the act to which its owes its existence. It may be-said to
be precisely what the incorporating act has made it—to derive all its
powers from that act and to be capable of exerting its faculties only in
the manner which that act authorizes. In the case of Head—vs.—The
Providence Ins. Co., 2d Cranch reports, page 127, in delivering the
opinions of the Court, Chief Justice Marshall said: “The act of incor-
poration is to them an cuabling act; it gives them all the power they

a
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“possess ; it enables them to contract, and when it Prescies o them a

mode of contracting they must obscrve that mode, or the

ed for and how it shall be paid and collected. In the case of Stearns.
and Brother—yvs.—The Eagle Insurance Company of Cincinnati, 5th
Ohio State Reports, page 59, was an action brought by the plaintiffs
against the Company, to recover the amount due them on a policy is-
sued by the Company to them, insuring them against a loss by fire on
a stock of goods; the company bought some notes and attempted to
file them as an ofixet, and the real question was, whether the company
had the power to huy the notes to file as an-oftset. The 6th section
of the charter was the one relied upon for such authority, which reads
as follows: “It shall be lawful for such company to invest all or any
part of their capital stock. money, funds or other property in such a
way as the directors may decm hest for the safety of capital and inter-
est of the stockholders, und may therefore sell and dispose of all inter-
est which the compiuy may have acquired by such investment.” The
Court says “the contract of indorsement, like every other, must have.

parties. Without two parties competent tc contract, there can be no

agreement by which the one can loose and the other acquire the title to

negotiable paver.  The powers and capacities of a corporation must

be derived from the law of its creation, or they do not exist. If a fair

construction of its charter docs not confer the power, it is incompetent

to become o party to the contract of endorsement, and without capaci-

ty to take or hold the title.  As well might a dead man by the mere act

of the cndorser be invested with the legal interest, as a corpora-

tion, which only lives for the purposes and objects intended by the

Legislature.  Beyound these limits it has no existence, and its acts are

neither morc nor less than a nullity,” held that the company had no

power to buy the notes; therefore, they eould not oftset them against

the plaintift’s claim.  T'he People upon the Rel. of the Peoria & Aqua-

ka Railroad Co.—vs.—~The County of Tazewell ; 22 Ill. reports, page

1475 8 Ohio reports, page 285; Chillicothe Bank—vs.—Noah H.

Swayne ; 2 Peters’ reports, page 5273 U. S. Bank—vs.—Owen, et. a/.

6 Wheaton's Con. reports, Bank of U. S.—vs.—Dandridge, page 443;

J. R. page 1.

In the case of Crocker & Williams—vys—Crane,2:3 Wendell's Rep. 2d Vol.
Railroad cases, page 485. The defendant, Cranc, subscribed for 143
shares of' stock to the Buftalo & Erie Railroad Cowpany, the shares
being fifty dollars each, and the act of corporation required the pay-
ment of two do!lars on cuach shave at the time of subscribing.  Aeheck
was given and received in payment of and for said instalments. “Tha
court said that tie check was void, it being contrary to the policy of
the charter or statute. The New York Fire Insurance Co.—vs.—Ely,
betore referred to ; McCullough—vs.—Moss, 5th Denio reports, page
567 ; same, page 570.

The case of the Vermont Central Railroad Co.—vs.—George Coyes,
21 Vermont Reports, page 30; 1st Vol. Railroad cases, page 226. In
this case the defendant subscribed for fifty shares of the stock of said
company. the nofe in suit was given for the first five dollars payable on
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eachshare, which was required to be paid by the charter o he time of
_subscribing. The note was payable on demand. It was adimed that
there was no consideratign for the note, but the Court he'sls aiﬂm" a
mutuality in the contract and gave cfliciency to the subsérion. 1) fiis-
case differs very materially from the one at bar. The party gave his
contract to pay when they required it as if they ascertained the amount
by computation, and the party gave his due bill, to be paid when cal-
led for, and the money was 1e'llly then to be used as a part of capital
to build the road ; in effect the relation of the parties was not different
from the one contemplated by the charter. Not so in the case at bar ;
a credit has been given to the defendant for more than five years to
pay his stock ; there is no authority for such a contract given by the

e

charter. &

The general Ruilroal Law, passedg ~Novémber 5th, 1849, and an
amendatory act thereto, passed \r)vember 6th, 1849. The 3d section
of the Amendatory act authorvized the Railroad Company to receive in
payment for stock subseriptions the bonds of any county or city. It
the general law authorizes the Company to take notes in payment of
stock, payable on time, why pass the amendatory act. Cook’s Stat-
utes, page 950, Sec. 3.

The special act for the more perfect organization of the Sterling &
Rock Island Railroad Company, passed Feb. 19, 1859. Laws ot Illi-
nois, page 512, does not affect the question made in this case. That
act-only declares that said Company is a subsisting covporation, duly
organized under the act to provide for a general system of Railroads,
passed Nov. 5th, 1849. The company having filed their certificates in
the office of the Szcretary of State, they were incorporated for certain
purposes and authorized to do certain acts before this special act was
passed, and the act has given them no additional powers with refer-
ence to any question raised. The 3Q section says, that capital stock
shall be $256,000, with power to increase the capital stock, which in-
creased stock may hereafter be subsribed for, but has no reference to
“the original stock.

The Legislature, if it had attempted to do so, hasnow power to make
a contract that was valid in its inception, void; nor has it power to
make a void one valid. The note in question was given Aug. 27th,
1857, if it was void then, the Legislature had not the power to make it
binding in 1859. Lessee Y. Good.—vs,—Zercher, 12th Ohio Reports
page 364. Sillimans,—vs.—Cummins & Cummins, 13th Ohio Reports,
page 116. Redfield on Railways, page 80, and notes. The Legisla-
ture has no right to pass a Law impairing the right of contract. Ar-
ticle 3d, State Consitution Sec. 17; Section 10 of first article of Ful-
eral constitution ; Story on Constitutions, page 502-3—4.

The parties may contract that ten per cent per annum, or a less stm
of interest may be paid; if more is agreed to be pard, it is usury, and
the interest is forfeited ; Cook’s Statute, page 600. The statute has
made each year the period for rests in the computation of interest, it
is the natural division of time, and any contract entered into by parties
or any method of computing intevest adopted by parties which shall
give a greater profit or rate of interest for the use of one dollar for the
whole penod of one year, than 10 per cent., is usury. So a mistakein
construing a statute, if'it gave a party a greater interest, is usurious.
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It is the substande ;_uﬂ eftect of the contract that tln-é:rm'ts‘iouk at, and

not the words; Blydehburgh on usary, page 32,59, 60,%%.89, 70 and

71. Totake a note for $1000, payablein five years, cnlliﬁﬁ,w.;té.k»f?u;
cent interest, to he paid semianuually,isa species of compound interest

not authorized by the statutes. For instance, the party desires to loan

one thousand dollars for a year, and agrees to pay for the use of if ten

per cent, or one Juenclred dollars semi annually : therefore fifty dollars

must be paid in six months, and the remaining fitty dollars at the end

of the year. Now, in fact, the party had the use of only nine hundred

and fifty dollars for six mouths of the year, yet the lender received
his hundred dollars interest.  Such a contract in fact givesthe lender

the use of fifty dollavs of the money for six .xvnuuﬂilfs of that year, and
the longer such a contract has to run tl};c\_{_g"éaler will be the amount of
the usury. The Statute contemplated that the borvower should have
“the whole year. Contracts that

the use of the thousand doliars for
have a less time to run than one year, are not analogous, for the rea-
son that the interest is but an incident to the principal, and when the
principal is due and paid, the interest being an incident to the principa
must cease. Not so with a contract that has a term of years to run.
It is not usury to take interest in advance, if the paper is payablein a
short time; but it would be if the paper had to run five or ten years;
Blydenburgh, page 232, and 233. New York Fire Inswrance Com-
pany,—vs.——Ely ~and Parsons, 2d Cowens’ Reports, page 678; 8th
Cowens’ Reports, page 398.  In Blydenburgh on Usury, page 128, i3
a ease where five hundred pounds were lent to the horrower for five
years, at the rate of five per cent ber annum; fifty pounds were return-
ed at the time of the loan, yet the party paid the interest on the sum
of five hundred pounds. The Court said it was usurious—that in fact
the party had the use of only four hundred and fitty pounds, the oth-
er being returned.  So in this case the party pays interest on fitty dol-
Jars in each year the note has to run, that he does not have the use of
if the note had Leen given for money loaned. It makes no difference
what the consideration of the note was, the party would have the use
" of the fifty dollarsfor six months in each year, the interest on the note
was payablesemi-annually.
There is no good reason why each fifty dollars when it becomes due,
" a6 the end of every six months, should not draw interest under the
general Statute. Many of the States hold that interest payable anna-
ally, if not paid when due, will draw interest, and by the same pavity
ity of reasoning the amount of interest due each six months would
draw interest if not paid. If the contract be a binding one, the party
“.could sue and recover his judgment for the interest, each six months

" the judgment would draw interest. -
The contract being an execntory one, the Court will not interpose to

* enforee it. The note upon which this suit is brought, called for one
“thousand dollars, and is payable to the Sterling & Rock Island Rail-
‘rond Company five years after date, with interest at ten per cent, the
interest payable semi-annually. This note conveys to the world upon

‘its face its extraordinary character; therefore every person who pur-
chased and received it, was put upon his inquiry as to the power of

the Company to take, receive and dispose of it. It was given to a

Railroad Company whose business it is to build and equip it. move
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and teansport passengers and freight upon it. The veryuneshows it
was not incorporated for trading purposes like that of a ban!/ "r i
tution. A note payable five years after date, to Railrondesmpiin
with interest payable semi-annually, is suflicient to put any prudent man
on his inquiry, not only as to the powers of the company under its
charter to take, and receive, and dispose of such notes, but would
put him on inquiry as to the manner in which the company received it,
the consideration and every other circumstance that attended it; Sto-
vy on Promisory notes, page 229, See. 179,  Crane—vs—DBaldwin, 12
Pickering Reports 5453 1all-—vs—Hall 8 Conn. Rep. 336.

All persons who deal with a Corporation are boun@to take notice of
the powers given by the act of ]m~nrpm'ution{;t"“‘z&ug(‘l—\'s‘——.’\mus on
Incorporations, page 284: Rm)t—\'sk—é(‘wddord, 3 McLean’s Cireuit

Court Report, page 102. =

The case of the Tlinois River Ruilvoad Co.—vs.—Zimmer, 20th IIL.
Reports, page 654, does not conflict with the principles urged in “the
defence in this case. Wecluim that the subseription to the whole
capital stock is made a condition precedent, by the 6th scetion of the
charter. The statute is imperative. It issaid that fiaud contaminates
everything it comes in contact with. A perfect system of frauds was
practiced upon the people along the line where this imaginary road
was to run, inorder to obtain these notes and mortgages, which is

e T B o A :
APOTTEd nrtho-prexemmi=cdinitied by the demurrer. The road is not

built and never will be in all human probability. Tt these notes arve
held valid and collectable, it will substantially bankrupt all that por-
tion of the country through which said road was to run.

The geaeral issue puts in issue the existence of the corporation, and
the corporation is bound to prove that they are incorporatod. Bell—
vs.—Great Western Turnpike Company, 14th Johnson’s Reports, page
415. General plea avers the fact that the instrument was obtained by
fraud, and circumvention is suflicient 5 2d vol. Swan’s Pracuce and
Precedents, page 742: Ohio Forms & Practice, by Wilcox, page 136,
and 2413 1 Chitty’s Pleadings, page 1363 Marginal, 536, and 438, al-

so 581; Marginal, 582.

The agreement entered into by the parties as appears on the record
“ gtating that the note was the only cause of action,” has the eftect to
nolle all other counts in the declaration, except such as the notes may
be given in evidence under, and the counts so abandoned are consid-
ered as stricken out of the declaration: 2 Swan’s Practice, page 900,
and authorities there cited. The pleas profess to answer any and
all counts under whicl the note may be given in evidence at the com-
mencement and in the budy and conclusion, and no move. It makes

no difference under what plea the note is introduced, the plea~meats &

it by showing that the plaintift ought not to recover on the note; amd
the plaintift says lie has uo other ¢ause of action, therefore the pleas
fully answer the declarntion. The other counts being abandoned, are
so far as this trial is concerned, as if they had never existed. Again,
the plaintift should have demurred specially, if the pleas do not an-
wer the whole declaration, when they assume to do so; 2 vol. Swan’s
Practice. page 630, and authorities there cited. The demurrer in this
case is a special demuvrer and ought to be overruled.

SAMUBRL STRAWDER, DellUs. Atty.

®
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“The titst question is, what powers are given to the Company under
the charter 2 The company organized under the general Railroad act.
Cook’s statutes, page 937, sce. Ist, says: “Any number of persons
not less than twenty-five, being subseribers to the stock to any con-
templated Railroad, may be formed into a corporation for the purpose
ot constructing and building said Railrond, by complying with the
following requiremets : when stock to the amount of at least one thous-
and dollars per mile of said road, shall be in good faith subseribed, and
ten per cent paid thercin, then said subscribers may commence form-
ing a permanent organization to build said Railroad, and not before.—
They shall severally subseribe articles of association, i: which shall be
set forth the name of the coiporation, the number of years it shall
continue, which shall not exceed fifty.

The amount of the capital stock of the company which shall be the
actual cost of constructing the road together with the cost of right of
way, motive power, and every other appurtenance for completing and
running said road as nearly as can be estimated by competent engj-
neers, the numbesr of shaves of which said stoek shall consist, the num-
ber of divectors and their names, the place from and to which the pro-
posed road is to be constructed and the countizs through which said
road is to pass, and its length as near as may be, and the names of five
commissioners to open books of subscription to the capital stock; each
subscriber shall subscribe his name to said articles of association, his
place of residence, the number of shares of stock taken by him in said
company. :

Section 2d states that such articles of association shall not be filed
in the office of the Scercetary of State until ten per cent. on the amoun-
of the stock subseribed shall actually and in good faith be paid in, in
cash, to the directors named in the articles of association.

Scction 5th states that the commissioners for opening books of sub-
seription shall from time to time after the company shall be incorpora--
ted, open books of subscription to the capital stock of said company,
which shall be kept open until «ll the Capital Stock shall be sudseri-
bed, if the company shali so long exist, and in case a areater amount
of'stock shall be subscribed than the whole capital required by said
estimate, then the commissioner shall distribute said capitual stock
among the subseribers equally, said - commissioners to open books
of subscription to the the capital stock of said company. The words
capital stoek, ave used for the first time in the fifth section, and “when
the capital stock shall all be subscribed for and distributed” &e., then
the sixth section says, as soon as practicable after such capital stock
shall have been subscribed and distributed as aferesaid, the commis-
sioners (not the directors) shall appoint a time and place for the meet-
ing of the stockholders to clect directors, and shall give notice thercof

at least twenty days, of the time and place of such clection ; thirteen
directors shall be eclected.

Section 7th says that the cominissioners shall be inspectors of the
Jirst election of direetors, and shall declare the result thereof; and shall
file a certificate of said ciection i the office of the Secretary of State,
and with the Clerks of the different counties through which said road
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-is to run, and shall atsy deliver to the Treasurer all the moneys by
them received on subscriptions to the capital stock of said company,
and shall deliver over all books and papers belonging to said company,
and all subsequent elections shall be governed by the by-laws of the
company. Now the commissioners leave.  The permanent organiza-
tion of the company is completed. 15th Tll. Report, page 400 ; Smith
—vs.—Bangs.

Section 11th says that it shall be lawful for the directors to call in
and demand from the stockholders respectively, all sums ot money by
them subscribed, at such time and in such instalments as the directors
may deem proper, giving the necessary notice thereof.

The directors authorized to call in and colleet the eapital stock could
not be elected until after the eapital stock was all subscribed for, that

"is a condition precedent, for the 6th see. says,as soon as practicable af-

ter such Capitul Stock shall have been subseribed and distributed, &e.,
the commissioner shall appoint the time and place of clection at which
said directors shall be elected.

Section Tth says the commissioners shall he inspeetors of the first
election of'the directors which are authorized to demand and collect in
the capital stock of said company, are not the same directors mention-
ed in the first section of the charter, because the direetors mentioned
in the first section were appointed by those who subseribed stock to
the amount of one thousand dollars per mile; in the first instance the
commissioners were at the same time appointed, and after which the
articles of association were drawn up and the names of the directors
and commissioners were included in said articles of association, which
clearly shows that the Legislature when it passed the charter only in-
tended to give to such preliminary organizations such powers as were
necessary to get the necessary amount of capital stock subseribed to
build and eqnip said road.

The commissioners had no power call an eleotion to elect directors
until @ZZ the capital had been subscribed for, therefore no directors,

" possessing the power to collect the capital stock can legally exist until
after the capital stock is all taken consequently no person had the au-

" thority to demand the money and receive the notes in payment thereof,
by virtue of the charter.  The commissioners®have the control of the

" Books and Stock until after all the capital stock is subseribed for and -
the directors elected,and they had no power to take notes in payment of
stock from the subscribers; for, the taking of all the Clupital Stock isa
condition precedent, expressly so made in the 6th scction of the char-
ter.  Also see Redfield on Railways, page 77, sce. 1, and page 79, and
notes. In the case of Atlantic Cotton Mills—v —Abbott, 9th Cush.
Reports, 428, where it was inserted in a subseription for stock, that the
capital stock of' the company should be not less than $1,500,000, it was
held to be a condition precedent to making calls.

There is a good reason for it. Suppose a project to cost three mil-
lions of dollars and the parties got one fourth subscribed, that would
be all lost if the balance could not be subseribed—it would be a great
frand on those who subseribed if their subscriptions could be co]I:cted
when, they supposed and had a right to suppose they would not be cal-
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ed upon to pay, unless the balance of the capital stock was subscribed
for to complete the work, and thercby give value to the Stock.

The 1st section of the charter says: “That any number of persons
not less than twenty,five who being subscribers of any contemplated
Railroad, may be formed into a corporation, &ec.” Suppose that ten
persons only who being subscribers to the stock of a contemplated
Railroad, should subscribe stock to the amount of a thousand dollars
per mile should make the necessary estimate of its cost, appoint direc-
tors, also commissioners to open Books and solicit eapital stock, and
pay ten per cent in cash and file the articles of association in the oftice
of the Secretary of State and get the same recorded ; and the commis-
sioners should get a small portion of the capital stock subscribed and
should eall an election and directors should be clected and the com-
missioners certify to their election and should then hand over to the
Treasurer of said company the books, money and papers. Could the
company collect the amount of ewpital stock thus subscribed for? We
think not. No legal corporation would exist in such a case, the char-
ter requiring at least twenty-five members before they could become in-
corporated, when in fact they had but ten, and by the same parity of
reasoning under the 6th section of the charter the whele amount of
capital stock must be subseribed for, before the commissioness can call
an eleetion to elect the first directors of said company; such directors
are the only persons under the charter that have the authority or pow-
er to make an assessment or collect the amount of capital stock sub-
scribed from said stockholders. The charter is a part of the contract,
and the party having the right to and in fact does examine it, and up-
on such examination concludes to become a party to it, and subscribes
for stock in it. Now what is the contract it all written out in full at
the time the defendant signed it? It is this: “I, Calvin Goodrich,
do hereby agree to take five shaves of the capital stock of the Sterling
& Rock Island Rail Road Company, at one hundred dollars each,
which T herc¢by agree to pay therefor to said company five hundred
dollars, at such times and in such instalments as the directors that
have been elected by all the stockholders shall direct, they giving the
required notice—vrovided all the capital stock required to build and
equip said Reilroad shall be subscribed for according to the estimate
made.” If the contract had been thus written out could the money be
collected on the subseription until the whole of the capital stock had
been taken? T think not; itis a condition preced-at. We must take
the charter, the books of subseription, articles of Association, and tne
estimates of the cost of' building said road, and put them together, in
order to ascertain what the contract really was.

When the organization of the company is periected for the purpose of
building suid Road, the company owns no stock, it cannot have any;
it must have been all subscribed and taken and owned by its members
in their individual right, before the commissioners can call an election
to elect directors to build smid Road, and when all the capital stock is
subscribed for, it may be and would be and should be represented at
the first election of directors, which was clearly the design of the Leg-
islature. In the case of Walker—vs.—DeVereaux, ef. al., 4th Paige’s
Report, page 228, 2d Vol. Rail Road cases, page 529,



(®)

"The act as set forth in that case, ereating the Utica & Schenectady
Railroad requires the capital stock ‘to be all subseribed for and that
the commissioners appointed to open the books for stock subscriptions
should in case of an excess of stock subseriptions apportion the stock
among the subseribers; the Court says no person canbe a stockholder
of the corporation, neither does any corporation exist, nor has any per-
son any inferest in stock as the legal owner thereof so as to authorize
him to vote upon it or transfer it as stock, nor can an election be held
until the commissioners apportion the stock. In the case of Crocker

~ & Williams—vs..—Crane, 23 Wendall’s Reports, page 211. 2 Vol
Railroad eases, page 184, the Court says that when the charter pro-
vides for a distribution of the stock among the stockholdors no corpo-
ration exists before the distribution is made: the Court says it is a

~condition precedent.  The 6th section of the charterzin this case, re-
quires the commissioners to apportion the stock among the subscribers
after it is all taken, and before they eall an election, for it could not
be distributed if it had not been subscribed.  Therefore, the subserib-
ing for all the: eapital stock is a condition precedent. It seems to us
“that it was the intention of the legislature in making the subseription
for all eapital stock of said company a condition precedent to prevent
fraud from being practiced upon those who might first subscribe for
capital stock on said books. There is not the twentieth pavt of the
stock taken of said company, and the presnmption is, it never will be
“taken; the road is not built, and in all hwman probability ‘never will
‘Le built.  Where the charter preseribes the particular niode in which
a corporation shall make and execute its contracts, that mode must be
followed. Angel & Ames on Corporations, page 268, sec. 253. In
“the case of ITead and Amony—vs.—The Providence Insurance Com-
pany, 2 Cranch, page 127, Condensed reports, 371, the Court say, that
a dorporation can only act in the manner prescribed by its charter.

The charter in this case provides that the directors shall make esti-
mates, give notice when the estimate must be paid,and a fair construc-
“ion of the charter is, that the estimate shall be made at such times and
in such amounts as will be required to pay for the work as it progres-
ses, and no faster.

A corporation is a mero creature of law, and has no power nor rights
except such as are expressly given it by the charter. Trustees, &e.—
vs.—McConnel, 12th TlI. report, page 138 to 140. Angel & Ames on
Corporation, page 276, see. 257, same, page 279, sec. 260, same, page
103, see. 111. It was undoubtedly the intention of the Legislature in
passing the act under which this company claims to be incorporated,to
permit any nmnber of persons not less than twenty-five, who were de-
§irous to build a Railroad between given points, to be incorporated for
that purpose. The Road could only be built by a solid eapital of a
large amount, to be created by voluntary subscription of individuals in
the form of stock, and to be paid from time to time as the work pro-
gressed, and in ovder to protect the stockholders from frauds and im-
positions as well as the public, the Statute points out the method how
the amount of capital stock required to build and equip said Road
should be ascertained, Inthe case of Newel—vs.—The Galena &
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Chicago Union Raitroad Co., 14 TIL reports, poyge 273, the Court sayd
that they fully recognize the propriety and even necessity of ap-
plying the rule of strict construction to the powers granted in these
Railroad charters.  But the rule can only be appliod in edses of‘am-
biguity, or when a power is claimed by inference or implication, and is
not expressly given by the charter.

Apply the above well to the charter in this case, and the notes and
bonds ave void for the want of power in the Company to make the con-
tract by which it reccived them.  There is no ambiguity in the char-

“ter: it provides how the capital stock to build and equip the Road
¢hall be raised, and how and by whom it should be collected.  The
“11th section requires the directors to collect the amount of stock sub-
seribed at such time and in such instalments as they may dezm proper.

The compauy has not the power to take a zote in payment of sub-
seription to the capital stock, due five, tén, or twenty years after its
date, with or without interest. Such a note is not the capital intended

+by the Legislature that the company should raise to build the road
‘with. It the interest should be collected as it becomes due and ex-
pended on the work, it would rot down hefore the mouey beeame due

“on the note, so as to complete the road. Tt may be said that the com-
pany may throw the note into the market and sell it. It the company
lias the power to do so, it can sell it for what it can get for it.  Sup-
pose it sold for four hundred dollars; the party who gave the note
would own five hundred dollars of the capital stock, and draw his div-
idends on it, and the party who actually paid in his five hundred dol-
-lars would own but five hundred dollars. It would be a fraud upon
the other stockholders, and one that the TLegislature intended to pre-
vent Ly prescribing the manner by which the capital stock should be
tpaised and collected.  As well might the company take the pay for the
stock thus subseribed for in a flock: of sheep or in patent rights.  The
* company has undertaken to do a species of banking, using the stock as
the capital, taking notes in payment of its stock, payable in five, ten
and twenty years after their date, with interest at ten per cent., paya-
ble semi-annually and annually. The road caunot be built with such a
capital, it is impossible. It never was intended by the Legislature that
it should be. Such trading and trafficing is foreign to the object for

which the company was incarporated, and the note is therefore void.—
There is a difference between an incorporation organized to trade, and
one to build and run a Railroad. Angel & Ameson Corporations,page
292 and 293, sec. 271; 5th Conn. Reports, page 560, New York Fire
Insurance Co.—vs.—Ely. The case of Hood and Armory—vs.—The
Providence Insurance Co.; 2d Cranch Reports, page 127, Condensed,

.page 371. The court says it is the rule that a corporation can only act
“in the manner preseribed by law,in its corporate capacity,it is the mere
creature of the act to which its owes its existence. It may be said to
be precisely what the incorporating act has made it—to derive all its
powers from that act and to be capable of exerting its faculties only in
the manner which that act authorizes. In the case of Head—vs.—The
Providence Ins. Co., 2d Cranch reports, page 127, in delivering the

opinions ot the Court, Chief Justice Marshall said: “The act of incor-

J poration is (o them an enabling act ; it gives them all the power they

2 Ny

-//
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< possess; it emibles them to contract, and when it preseribes to them a

5

mode of contracting they must observe that mode, or the instrument no
more creates a contract than if the body had never been incorporated.”
So in this case the charter preseribes how the stock shall be subserib-
ed for and how it shall be paid and collected. In the case of Stearns
and Brother—vs.—The Eagle Insurance Company ot Cincinnati, 5th
Ohio State Reports, page 59, was an action brought by the plaintifts

. against the Company, to recover the.amount due them on a policy is-

sued by the Company to them, insuring them against a loss by fire on
a stock of goods; the company bought some notes and attempted to
file them as an offset, and the real question was, whether the company
had the power to buy the notes to file as an offset. The 6th section.
of the charter was the one relied upon for such authority, which reads
as follows: It shall be lawful for such company to invest all or any

__part of their capital stock, money, funds or other property in such a
- way as the directors may deem best for the safety of eapital and inter-

st of the stockholders, and may therefore sell and dispose of all inter-
est which the company may have acquired by such investment.” The

‘Court says “the contract of indorsement, like every other, must have.

parties. Without two partics competeut to contract, there can be no
agreement by which the one can loose and the other acquire the title to

.negotiable paver.  The powers and capacities of « corporation must

be derived from thie law of its creation, or they do not exist. If a fair

« construction of its charter does not conter the power, it is incompetent

to become a party to the contract of endorsement, and without capaci-
A 3 )¢

.+ ty to take or hold the title.  As well might a dead man by the mere act

of the cndorser be invested with the legal interest, as a corpora-
tion, which only lives for the purposes and objects intended by the
Legislature.  Beyond these limits it has no existence, and its acts are
neither more norless than a nullity,” held that the company had no
power to buy the notes ; therefore, they could not offset them against
the plaintifi™s claim. The People upon the Rel. of the Peoria & Aqua-

. ka Railroad Co.—ys.—The County of Tazewell ; 22 Ill. reports, page
* 147 ; 8 Ohio reports, page 285; Chillicothe Bank—vs.—Noah H.

Swayne ; 2 Peters’ reports, page 527 ; U. S. Bank—vs.—Owen, et. al.
6 Wheaton’s Cou. reports, Bank of U. S.—vs.—Dandridge, page 443;

. J. R. page 1.

In the casé of Crocker & Willinms—vs—Crane,23 Wendell’s Rep. 2d Vol.
Railvoad cases, page 485. The defendant, Crane, subscribed for 143
shares of stock to the Butihlo & Erie Railroad Company, the shares
being fifty dollars each, and the act of corporation required the pay-
ment ot two dollars on each share at the time of subscribing. A check
was given and received in payment of and for said instalments. The

. court said that the check was void, it being eontrary to the policy of

the charter or statute. The New York Fire Insurance Co.—vs.—Ely,
before referred to; McCullough—vs.—Moss, 5th Denio reports, page
567 ; same, page 579.

The case of the Vermont Central Railroad Co.—vs.—George Coyes,
21 Vermont Reports, page 30; 1st Vol. Railroad cases, page 226. In

- this case the defendant subseribed for fitty shares of the stock of said

company, the note in suit was given for the first five dollars payable on
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each sture, which Was required to be paid by the charter at the time of
subscribing.  The nute was payable on demand. Tt was elaimed that
there was no consideratiot for the note, but the Court held it raised &
mutuality in the contract and gave cfficiency to the subscription. This
case differs very materially from the one at bar. The party gave his
contract to pay when they required it as if they ascertained the amount
by computation, and the party gave his due bill, to be paid when cal-
led for, and the moncy was really then to be used as a part of capital
to build the road ; in eftect the relation of the parties was not difterent.
from the one contemplated by the charter.  Not so in the case at bar ;
a eredit has been given to the defendant for more than five years to
pay his stock ; there is no authority for such a contract given by the
charter.

The general Ruilroal Law, passed November 5th, 1849, and an
amendatory act thercto, passed November 6th, 1849. The 3d section

‘of the Amendatory act authorized the Railroad Company to receive in
payment for stock subseriptions the bonds of any county or city. If
the general law authovizes the Company to take notes in payment of
stock, payable on time, why pass the amendatory act. Cook’s Stat-
utes, page 950, Sec. 3.

The special act for the more pertect organization of the Sterling &

tock Island Railroad Company, passed IFeb. 19, 1859. Laws of Illi-
nois, page 512, does not affect the question made in this case. That
act only declares that said Company is a subsisting covporation, duly
organized under the act to provide for a general system ot Railroads,
passed Nov, 5th, 1849. The company having filed their certifieates in
the office of the Szcretary of State, they were incorporated for certain
purposes and authorized to do certain acts before this special act was
passed, and the act has given them no additional powers with refer-
ence to any question raised.  The 3Q section says, that capital stock
shall be $256,000, with power to inerease the capital stock, which in-
creased stock may hereafter be subsribed for, but has no refercnce to
the original stock.

The Legislature, if it had attempted to do so, has now power to make
a contract that'was valid in its inception, void; nor has it power to,
make a void one valid: The note in question was given Aug. 27th,
1857, if it was void then, the Legislature had not the power to make it
binding in 1859. Lessee Y. Good.—vs,—Zercher, 12th Ohio Reports
page 364. Sillimans,—vs.—Cummins & Cummins, 13th Ohio Reports,
ptige 116. Redfield on Railways, page 80, and notes. The Legisla-
ture has no right to pass a Law impairing the right of contract. Ar-
ticle 8d, State Consitution Sec. 17 ; Section 10 of first article of Fed-
eral constitution ; Story on Constitutions, page 502-3-4.

The parties may contract that ten per cent per annum, or a less sum
of interest may be paid; it more is agreed to be pard, it is usury, and
the interest is forfeited ; Cook’s Statute, page 600. The statute has
made each year the period for rests in the computation of interest, it
is the natural division of time, and any contract entered into by parties
or any method of computing interest adopted by parties which shall
give a greater profit or rate of interest for the use of one dollar for the
whole period of one year, than 10 per cent., is usury. So a mistake in
<construing a statute, if it gave a party a greater interest, is usurious.
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It is the substance and eficet of the contract that the courts look at, and
not the words;- Blydenburgh on usury, page 32, 59, 60, 68, 69, 70 and
71. 'Totake a note for $1000, payable in five years, calling for ten per
cent interest, to he paid semiannually, is a species of compound interest
not authorized by the statutes. For instance, the party desires to loan
one thousand dollars for a year, and agrees to pay for the use of it ten
per cent, or one Juwndred dollars semi annually : therefore fifty dollars
must be paid in six months, and the remaining fifty dollars at the end
of the year. Now, in fact, the party had the use of only nine hundred
and fifty dollars tor six months of the year, yet the lender received
his hundred dollars interest.  Such a contract in fact gives the lender
the use of fifty dollavs of the mouey for six months of that year, and
the longer such a eontract has to run the greater will be the amount of
the usury. The Statute contemplates that the borrower should have
the nise of the thousand dollars for the whole year. Contracts that
have a less time to vun than one year, ave not analogous, for the rea-
son that the interest is but an incident to the principal, and when the
principal is due and paid, the interest being an incident to the principa
must cease. Not so with @ contract that has a term of years to run.
It is not usury to take interest in advance, if the paper is payable in u
short time; but it would be it the paper had to run five or ten yearss:
Blydenburgh, page 232, and 233. New York Fire Insurance Com-
pany,—vs.—REly and Parsons, 2d Cowens’ Reports, page 678; 8th
Cowens’ Reports, page 398.  In Blydenburgh on Usury, page 128, is
2 case where five mmdred pounds were lent to the: borrower for five
years, at the rate of five per cent ber annum; fiftty pounds were return-
ed at the time of the loan, yet the party paid the interest on the sum
of five hundred pounds. The Court said it was usurious—that in fact
the party had the use of onty four hundred and fitty pounds, the oth-
er being returned.  So in this case the party pays interest on fitty dol-
Jars in cach year the note has to run, that he does not have the use of
it the note had Leen given for money loaned. Tt makes no difterence:
what the consideration of the note was, the party would have the use
of the fifty dollars for six months in each year, the interest on the note
was payablesemi-annually.

There is no good reason why cuch fifty dollars when it becomes due,’
at the end of every six months, should not draw interest under the
general Statute. Many of the States hold that interest payable anmi-
ally, if not paid when due, will dvaw iuterest, and by the same parity
ity of reasoning the amount of interest due each six months would
dvaw interest if not paid. . If the contract be a binding one, the party
could sue and recover his judgment for the interest, each six months
the judgment would draw interest.

The contract being an executory one, the Court will not interpose to
enforce it. 'The note upon which this suit is brought, ealled for one
thousand dollars, and is payable to the Sterling & Rock Island Ruail-
road Company five years after date, with interest at ten per cent, the
interest payable semi-annually. This note conveys to the workd upon
its face its extraordinary character; therefore every person who pur-
chased and received it, was put upon his inquiry as to the power of
the Company to take, reccive and dispose of it. Tt was given to a
TRailroad Company whose business it is to build and equip il. mave
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and transport pussengers and {reight upon it. The very name shows it
qvas not incovporated for tiading purposes like that of a banking insti-
tution. A note payable five years after date, to a Railroad Company,
with interest payable semi-annually, is sufficient to put any prudent man
on his inquiry, not only as to the powers of the company under its
charter to take, and receive, and dispose of such notes, but would
put him on inquiry as to the manner in which the compauy received it,
1he consideration and every other circumstance that attended it; Sto-
1y on Promisory notes, page 229, Sec. I179. Crane—vs—DBaldwin, 12
Pickering Reports 5453 [all—vs—IIall 8 Conn. Rep. 336.

All persons who deal with a Corporation are bound to take notice of
the powers given by the act of Incorporation. Angel—vs.—Ames on
Incorporations, page 2843 Root—yvs.—Goddord, 3 McLean’s Circuit
Court Report, page 102.

The ease of the Ilinois River Railroad Co.—vs.—Zimmer, 20th TIL
Reports, page 654, does not conflict with the principles urged in ‘the
defence in this case.  We elaim that the subseription to the whole
eapital stock is made a condition precedent, by the 6th scction ot the
charter. 'The statute is imperative. It issaid that fraud contaminates
everything it comes in contact with. A perfeet system of frauds was

practiced upoun the people along the line where this imaginary road
was to run, in order to obtain these notes and mortgages, which is
averred in the pleas and admitted by the demurrer. The road is not
built and never will be in all human probability. Tt these notes are
held valid and collectable, it will substantially bankrupt all that por-
tion of the country through which said road was to run.

The geacral issue puts in issue the existence of the corporation, and
the corporation is bound to prove that they are incorporatod.  Bell—
vs.—Great Western Turnpike Company, 14th Johnson’s Reports, page
415. General plea avers the fact that the instrument was obtaiued by
fraud, and circumvention is sufticient ; 2d vol. Swan’s Pracice and
Precedents, page 742; Ohio Forms & Practice, by Wilcox, page 136,
and 241 ; 1 Chitty's Pleadings, page 136 ; Marginal, 556, and 538, al-
so 581 ; Marginal, 582. i

The agreement entered into by the parties as appears on the record
“stating that the note was the only cause of action,” has the eftect to
nolle all other counts in the declaration, except such as the notes may
be given in evidence under, and the counts so abandoned are consi(i-
ered as stricken out of the declaration: 2 Swan’s Practice, page 900,
and authorities there cited. The pleas profess to answer any and
all counts under which the note may be given in evidence at the com-
mencement and in the hody and conclusion, and no more. It makes
no difference under what plea the note is introduced, the plea meets
it by showing that the plaintift ought not to recover on the note; and
the plaintift' says he has no other cause of action, therefore the pleas
tully answer the declarntion. The other counts being abandoned, are
so far as this trial is concerned, as it they had never existed. Again,
the plaintift should have demurred specially, if the pleas do not an-
wer the whole declaration, when they assume to do so: 2 vol. Swan's
Practice. page 630, and authorities there cited. The demurrer in this
case is a special demurrer and ought to be overruled.

SAMUEL STRAWDER, Defts. Auy.
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The fitst question is, what powers are given to che Company under
the charter ? The company organized under the general Railroad act.
Cook’s statutes, page 937, scc. Ist, says: “Any number of persons
not less than twenty-five, being subscribers to the stock to any con-
templated Railroad, may be formed into a-corporation for the purpose
of' constructing and building said Railroad, by complying with the
following requiremets : when stock to the amount of av least one thous-
and dollars per mile of'said road, shall be in good faith subscribed, and
ten per cent paid therein, then said subscribers may commence form-
ing a permanent organization to build said Railroad, and not before.—
They shall severally subseribe artitles of association, i> which shall be
set torth the name of the corporation, the number of years it shall
continue, which shall not exceed fifty.

The amount of the capital stock of the company which shall be the
actual cost of constructing the road together with the cost of right of
way, motive power, and every other appurtenance for completing and
running said road as nearly as can be estimated by competent engi-
neers, the mumber of shares of which said stock shall consist, the num-
ber of directors and the'r names, the phace from and to which the pro-
posed road is to be constructed and the countizs through which said
road is to pass, and its length as near as may be, and the names of five
‘commissioners to open books of'subscription to the capital stock ; each
subscriber shall subseribe his name to said articles of association, his
place ol residence, the number of shares of stock taken by him in said
company.

Section 2d states that such articles of association shall not be filed
in the oflice of the Secretary of State until ten per cent. on the amoun-
of the stock subscribed shall actually and in good faith be paid in, *in
cush, to the directors named in the articles of association.

Scetion 5th states that the commissioners for opening books of sub-
seription shall from time to time after the company shall be incorpora-
ted, open books of subscription to the capital stock of said company,
which shall be kept open until «?Z the Capital Stock shall be subseri-
bed, if the company shall so long exist, and in case a greater amount
of stock shall be snbscribed than the whole capital required by said
estimate, then the commissioner shall distribute said capital stock
among the subscribers equally, said commissioners to open books
of subscription to the the capital stock of said company. The words
capitul stock, are used for the first time in the fifth section, and “when
the capital stock shall all be subscribed for and distributed” &e., then
the sixth section says, as soon as practicable after such capital stock
shall have Dbeen subscribed and distributed as aforesaid, the commis-
sioners (not the directors) shall appoint a time and place for the meet-
ing of the stockholders to eclect directors, and shall give notice thercof
at least twenty days, of the time and place of such clection ; thirteen
directors shall be elected.

Section 7th says that the commissioners shall be inspectors of the
Jfirst election of direetors, and shall declare the result thereof, and shall
file a certificate of said eclection iu the office of the Secretary of State,
andl with the Clerks of the different counties through which said road
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is to run, and shall also deliver to the Treasurer all the moneys by
them received on subscriptions to the capital stock of said company,
and shall deliver over all hooks and papers helonging to said company,
and all subsequent clections shall be governed by the by-laws of the
company. Now the commissioners leave.  The permanent organiza-
tion of the company is completed. 15th TIl. Report, page 400 ; Smith
—vs.—Bangs. i

Section 11th says that it shall be lawfnl for the diyectors to call in
and demand from the stockholders respectively, all sums of money by
them subscribed, at such time and in such instalments as the directors

may deem proper, giving the necessary notice thereof.

The directors authorized to call in and collect the capital stock could
not be clected until after the capital stock was all subseribed for, that
is a condition precedent, for the 6th see. says,as soon as practicable qf-
ter such Cupital Stock shall have been subseribed and distributed, &e.,
the commissioner shall appoint the time and place of election at which
said directors shall be elected.

Section 7th says the commissioners shall be inspectors of the first
election of'the directors which are.authorized to demand and collect in

“the capital stock of said company, are not the same dircetors mention-
ed in the first section of the charter, hecause the dircetors mentioned:
i the first section were appointed by those who subscribed stock to
the amount of one thousand dollars per mile; in the first instance the
commissioners were at the same time appointed, and atter which the
articles of association were drawn up and the names of the dircctors
and commissioners were included in said articles of association, which
clearly shows that the Legislature when it passed the charter only in-
tended to give to such preliminary organizations such powers as were
necessary to get the necessary amount of capital stock subscribed to
build and equip said road.

The commissioners had no power call an eleotion to eleet directors
until «?/ the capital had been subseribed for, therefore no directors,
possessing the power to collect the capital stock can legally exist until
after the capital stock is all taken ; consequently no person had the au-
thority to demand the money and receive the notes in payment thereof,
by virtue of the charter.  The commissioners have the control of the
Books and Stock until after all_the capital stock is subseribed for and
the directors elected,and they had no power to take notes in payment of
stock from the subscribers; for, the taking of all the (fupital Stock is a
condition precedent, expressly so made in the 6th section of the char-
ter.  Also see Redfield on Railways, page 77, see. 1, and page 79, and

" notes. TIn the case of Atlantic Cotton Mills—vs.—Abbott, 9th Cush.
Reports, 423, where it was inserted in a subseription for stock, that the
capital stock of the company should be not less than $1,500,000, it was
held to be a condition precedent to making calls.

There is a good reason for it. Suppose a project to cost three mil-
“lions of dollars and the parties got one fourth subseribed, that would
be all Jost if the balance could not be subscribed—it would be a great
‘fraud on those who subscribed if their subseriptions could be collected

when they supposed and had a right to suppose they would not be cal-
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ed upon to pay, unless the balance of the capital stock was subseribed
for to complete the work, and thereby give value to the Stock.

~“The 1st section of the charter says: “That any number of persons
not less than twenty-five. who: being subseribers of any contemplated
Railroad, may be formed into a corporation, d&ec.” Suppose that ten

persons only who being subseribers to the stock of a contemplated

Railroad, should subseribe stock to the amount of a thousand dollars

per mile should make the necessary estimate of its cost, appoint direc-
tors, also commissioners to open Books and solicit capital stock, and
};,ny ten per cent in cash and file the articles of association in the office
of the Secretary of State and get the same recorded; and the commis-
sioners should get a small portion of the capital stock subscribed and
should call an election and divectors should be elected and ‘the cowm-
missioners certify to their election and should then hand over to the
Treasurer of said company the books, money and papers. Could the
company collect the amount of cupital siock thus subseribed for? We
think not. No legal corporation would exist in such a case, the char-
ter requiring at least twenty-five members before they could become in-
corporated, when in fact they had but ten, and by the same pavity of
reasoning under the 6th section of the charter the whole amount of
capital stock must be subseribed for, before the commissioners can call
an election to elect the first directors of said company; such directors
are the only persons under the charcter that have the authority or pow-
er to make an assessment or collect the amount of capital stock sub-
seribed from said stockholders. The charter is a part of the contract,

and the party having the right to and in fact does examine it, and up-

on such examination concludes to become a party to it, and subseribes

for stock in it. Now what is the'contract if all written out in full at

the time the defendant signed it? It is this: “I, Calvin Goodrich,

do hereby agree to take five sharves of the capital stock of the Sterling

& Rock Island Ruil Road Company, at one hundred dollars each,

which I hereby agree to pay theretor to said company five hundred

dollars, at such times and in such instalments as the directors that

have been elected by all the stockholders shall dirvect, they giving the

required notice—provided all the capital stock required to build and

equip said Railroad shall be subscribed for according to the estimate

made.” If the contract had been thus written out could the money be

collected on the subscription until the whole of the capital stock had

been taken? I think not; itis a condition precedent.  We must take

the charter, the hooks of subseripiion, articles of Association, and the

estimates of the cost of building said road, and put them together, in

order to ascertain what the contract really was.

When the organization of the company is perfected for the purpose of
building said Road, the company owns no stock, it cannot have any;
it must have been all subscribed and taken and owned by its members
in their individunal right, before the commissioners can call an election
to elect directors to build said Road, and when all the capital stock is
subscribed for, it may be and would be and should be represented at
the first clection of directors, which was clearly the design of the Leg-
islature. In the case of Walker—vs.—DeVereaux, et. al., 4th Paige’s
Report, page 228. 2d Vol. Rail Road cases, page 529,
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The act as set forth in that case, creating the Utica & Schenectady
Railroad requires the capital stock to be all subseribed for and that
the commissioners appointed to open the books for stock subseriptions
should in ease of an excess of stock subscriptions apportion the stock
among the subseribers; the Court says no person can be a stockholder
of the corporation, neither does any corporation exist, nor has any per-
son any interest in stock as the legal owner thereof so as to authorize
him to vote upon it or transfer it as stock, nor c¢an an election be held
until the commissioners apportion the stock. In the case of Crocker
& Willinms—vs.-—Crane, 23 Wendall’s Reports, page 211. 2 Vol
Railroad cases, page 184, the Court says that when the charter pro-

‘vides for a distribution of the stock among the stockholdors no corpo-
fation exists before the distribution is made: the Court says it is a
condition precedent. "he 6th section of the charter,in this case, re-
quires the commissioners to apportion the stock among the subseribers
Atter it is all taken, and before they call an election, for it could not
he distributed if it had not been subseribed.  Therefore, the subserib-
ing for all the capital stock is a condition precedent. It seems to us
thac it was the intention of the legislature in making the subseription
for all eapital stock of said company a condition precedent to prevent
fraud from heing practiced upon those who might first subsecribe for
eapital stock on said books. There is not the twentieth part of the
stock taken of said company, and the presumption is, it never will be
taken; the road is not built, and in all human probability never will
be built.  Where the charter preseribes the particular mode in which
a corporation shall make and execute its contracts, that mode must be
followed. Angel & Ames on Corporations, page 268, sec. 253. In
the case of Head and Amony—vs.—The Providence Insurance Com-
pany, 2 Cranch, page 127, Condensed reports, 371, the Court say, that
atorporation can only act in the manner presceribed by its charter.

The charter in this ease provides that the directors shall make esti-
nates, give notice when the estimate must be paid,and a fair construc-
tion of the charter is, that the estimate shall be made at such times and
in such amounts as will be required to pay for the work as it progres-
ses, and no faster.

A corporation is a mere creature of law, and has no power nor rights
‘except such as are expressly given it by the charter. Trustees, &ec.—
vs.—McConnel, 12th IlI. report, page 138 to 140. Angel & Ames on
Corporation, page 276, see. 257, same, page 279, sec. 260, same, page
103, sec. 111. It was undoubtedly the intention of the Legislature in
passing the act under which this company claims to be incorporated,to
permit any number of persons not less than twenty-five, who were de-
¥irous to build a Railroad between given points, to be incorporated for
that purpose. The Road could only be built by a solid capital of a
large amount, to be created by voluntary subscription of individuals in
‘the form of stock, and to be paid from time to time as the work pro-
gressed, and in order to protect the stockholders from frauds and im-
positions as well as the public, the Statute points out the method how
'the amount of capital stock required to build and equip said Road
should be ascertained. In the case of Newel—vs.—The Galena &
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Chicago Union Ruailroad Co., 14 1. reports, page 273, the Comrt says
that they fuily recognize the propriety and even necessity of ap-
Plying the rule of striet construction to the powers granted in these
Railroad charters.  But the rule can only be appliod in cases of am-
biguity, or when a power is clainted by inference or implication, and is
Jrot expressly given Ly the charter.

Apply the above well to the charter in this case, and the notes and
bonds are void for the want of power in the Company to make the con-
tract by which it received them. There is no ambiguity in the char-
der; it provides how the capital stock to build and equip the Road
shall be raised, and how and by whom it should be collected.  The
11th section requires the directors to collect the amount of stock sub-
seribed at such time sad in such instalments as they may decm proper.

The company has not the power to take a zote in payment of sub-
seription to the capital stock, due five, tewy, or twenty years affer its
date, with or without intevest. Such a note is not the capital intended
by the Legislature that the company  should raise to build the road
with. If the interest should be collected as it becomes due and ex-
pended on the work, it would rot down before the mouey became due
on the note, so as to complete the road. It may be said that the com-
pany may throw the note into the market and sell it. It the company
as the power to do so, it can sell it for what it can get for it.  Sup-
pose it sold for tour hundred dollars ; the party who gave the note
would own five hundred dollars of the capital stock, and draw his div-
idends on it, and the party who actually paid in his five hundred dol-
sJars would own but five hundred dollars. It would be a fraud upon
the other stockholders, and one that the Legislature intended to pre-
vent by prescribing the manner by which the capital stock should be
raised and collected.  As well might the company take the pay for the
stock thas subseribed for in a flock of sheep or in patent rights. The
company has undertaken to do a species of banking, using the stock as
the capital, taking notes in payment of its stock, payable in five, ten
and twenty years after their date, with interest at ten per cent., paya-
ble semi-annually and annually. The road cannot be built with such a
capital, it is impossible. It never was intended by the Legislature that
it should be. Such trading and trafticing is forcign to the object for
which the company was incorporated, and the noteis therefore void—
*There is a difference between an incorporation organized to trade, and
. one to build and run a Railroad. Angel & Ames on Corporations,page
292 and 293, see. 271; 5th Conn. Reports, page 560, New York Fire
Insurance Co.—vs.—Ely. The case of Hood and Armory—vs.—The
Providence Insurance Co. ; 2d Cranch Reports, page 127, Condensed,
page 371. The court says it is the rule that a corporation can only act

- in the manner prescribed by law,in its corporate capacity,it is the mere
creature of the act to which its owes its existence. It may be said to

. be precisely what the incorporating act has made it—to derive all its
powers from that act and to be eapable of exerting its faculties only in
the manner which that act authorizes. In the case of Head—vs.—The
Providence Ins. Co., 2d Cranch reports, page 127, in delivering the
opinions of the Court, Chief Justice Marshall said: “The act of incor-
poration is to them an snabliug act; it gives them all the power they

-
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possess ; it enables them to contract, and when it prescribes to them a
mode of contracting they must observe that mode, ov the instrument no
more creates a contract than if the body hadnever been incorpor ated.”
So in this case the charter prescribes how the stock shall be subscrib-
ed for and how it shall be paid and collected. In the case of Stearns
and Brother—vs.—The Eagle Insurance Company of Cincinnati, 5th
Ohio State Reports, page 59, was an action brought by the plaintiffs
agajnst the Company, to recover the amount due them on a policy is-
sued by the Company to them, insuring them against a loss by fire on
a stock of goods; the company bought some notes and attempted to
file them as an oftset, and the real question was, whether the company
had the power to buy the notes to file as an offset. The 6th section
of the charter was the one relied upon for such authority, which reads
as follows: “It shall h¢ Jawful for such company to invest all or any
part of their capital stock, money, funds or other property in such a
way as the directors may deem best for the satety of capital and inter-
est of the stockholders, and may therefore sell and dispose of all inter-
est which the company may have acquired by such investment.” The
Court says “the contract of indorsement, like every other, must have.
parties. Without two parties competent to contract, there can be no
agreement by which the one can loose and the other acquire the title to
negotiable paver.  The powers and capacities of a corporation must
be derived from the law ofits ereation, or they do not exist. It a fair
. construction of'its charter does not confer the power, it is incompetent
to become a party to the contract of eudorsement, and without capaci-
ty to take or hold the title. As well might a dead man by the mere act
. of the endorser be invested with the legal interest, as a corpora-
tion, which only lives for the purposes and objects intended by the
Legislature. Beyond these limits it has no existence, and its acts are
neither more nor less than a nullity,” held that the company had no
power to buy the notes ; therefore, they could not oftset them against
the plaintift’s claim. The People upon the Rel. of the Peoria & Aqua-
;ka Railroad Co.—vs.—The County of Tazewell; 22 Ill. reports, page
147; 8 Ohio reports, page 285; Chillicothe Bank—vs.—Noah H.
Swayne ; 2 Peters’ reports, page 527: U. S. Bank—v:.—Owen, et. al.
6 Wheaton’s Con. reports, Bank of U, S.—vs.—Dandridge, page 443;
J. R. page 1.

In the case of Cracker & Williams—vs-Crane,23 Wendell's Rep. 2d Vol.
Railroad cases, page 485, The defendant, Crane, subscribed for 143
shares of stock to the Buftalo & Erie Railroad Company, the shares
being fifty dollars each, and the act of corporation required the pay-
ment of two dollars on each shave at the time of subseribing. A check
was given and received in payment of and for said instalments.  The
court said that the eheck was void, it being contrary to the policy of
the charter or statute. The New York Fire Insurance Co.—vs.—Ely,
betore referred to ; McCullough—vs.—Moss, 5th Denio reports, page
567 ; same, page 579,

The case of the Vermont Central Railroad Co.—vs.—George Coyes,

21 Vermont Reports, page 30; 1st Vol. Railroad cases, page 226. 1In
-this case the defendant subscribed for fitty shares of the stock of said
compaiy, the note in suit was given for the fivst five dollars payable on
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« each share, which was required to be paid by the-charter at the time of
subseribing. The note was payable on demand. It was claimed that
there was no consideration for the note, but'the Court held it raised a
mutuality in the contract and gave efticiency to the subscription. This
case difters very materially from the one at bar. The party gave his

, contract to pay when they required it as it they ascertained the amount.

by computation, and the party gave his due bill, to be paid when cul-
led for, and the money was really then to be used as a part of capital
“to build the road ; in eftect the relation of the parties was not different
from the one contemplated by the charter. Not so in the case at bar ;
a credit has been given to the defendant for more than five years to
pay his [stock ; there is no authority for such a contract given by the
charter.

The general Riilroad Law, passed November 5th, 1849, and an
amendatory act thereto, passed November 6th, 1849. The 3d section
of the Amendatory act authorized the Railroad Company to receive i
payment for stock subseriptions the bonds ot any county or city. It
the general law authorizes the Company to take notes in payment of
stock, payable on time, why pass the amendatory act. Cook’s Stat-
utes, page 950, Sec. 3.

The special act for the more perfect organization of the Sterling &
Rock Island Railroad Company, passed Feb. 19, 1859. Laws of Illi-
nois, page 512, does not affect the question made in this case. That
act only declares that gaid Company is a subsisting corporation, duly
organized under the act to provide for a general system of” Railroads,

: passed Nov. 5th, 1849. The company having filed their certificates in
the oftice of the Sacretary of State, they were incorporated for certain |
purposes and authorized to do certain acts before this special act was
passed, and the act has given them no additional powers with refer-
ence to any question raised. The 3Q section says, that capital stock

.- shall be $256,000, with power to increase the capital stock, which in-
creased stock may hereafter be subsribed for, but has no reference to
the original stock.

The Legislature, if it had attempted to do so, hasnow power to make
a contract that was valid in its inception, void; nor has it power to
make a void one valid. The note in question was given Aug. 27th,
1857, if it was void then, the Legislature had not the power to make it
binding in 1859. Lessee Y. Good.—vs,—Zercher, 12th Ohio Reports

~.page 364. Sillinans,—vs.—Cummins & Cummins, 13th Ohio Reports,
page 116. Redficld on Railways, page 80, and notes. The Legisla-
ture has no right to pass a Law impairing the right of contract. Ar-
ticle 8d, State Consitution See. 17 ; Section 10 of first article of Fed-
eral constitution ; Story on Constitutions, page 502-3—4.

The parties may contract that ten per cent per annum, or a less sum
of interest may be paid; if more is agreed to be pard, it is usury, and
the interest is forfeited ; Cook’s Statute, page 600. The statute has
made each year the period for rests in the computation of interest, it
is the natural division of time, and any contract entered into by parties
or any method of computing interest adopted by parties which shall
give a greater profit or“rate of intevest for the use of one dollar for the
whole period of one year, than 10 per cent., is usury. So a mistake in
-construing a statute, if it gave a party a greater interest, is usurious.
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It is the substance and effect ¢ the cortract that the courts look at, and
not the words; Blydenburgh on usury, page 32,59, 60, 68, 69, 70 and
71. Totake a note for $1000, payable in five years, calling for ten per
cent interest, to be paid semiannually, is aspecies of compound interest
not authorized by the statutes. Ior instance, the party desires to loan
one thousand dollars for a year, and agrees to pay for the use of it ten
per cent, or one Juendred dollars semi annually : therefore fifty dollavs
must be paid in six months, and the remaining fifty dollars at the end
of the year. Noyw, in fact, the party had the use of only nine hundred
and fifty dollars for six months of the year, yet the lender received
his hundred dollars interest.  Such a contract in fact gives the lender
the use of fifty dollars of the money for six months of that year, and
the longer such a contract has to run the greater will be the amount of
the usury. The Statute contemplates that the borrower should have
the use of the thousand dollars for the whole year. Contracts that
have a less time to run than onc year, are not analogous, for the rea-
son that the interest is but an incident to the principal, and when the
principal is due and paid, the interest being an incident to the principa
must cease. Notso with @ contract that has a term of years to run.
It is not usury to take interest in advance, if the paper is payable in a
short time; but it would be if the paper had to run five or ten years;
Blydenburgh, page 232, and 233. New York Fire Insurance Com-
pany,—vs.—Ely and Parsons, 2d Cowens’ Reports, page 678; 8th
Cowens’ Reports, page 398.  In Blydenburgh on Usury, page 128, is
2 case where five hundred pounds were lent to the borrower for five
years, at the rate of five per cent ber annum; fifty pounds were return-
ed at the time of the loan, yet the party paid the interest on the sum
of five hundred pounds. The Court said it was usurious—that in fact
the party had the use of onty four hundred and fifty pounds, the oth-
er being veturned.  So in this case the party pays interest on fitty dol-
Jars in cach year the note has to run, that he does not have the use of
if the note had been given for money loaned. Tt makes no difference
what the consideration of’ the note was, the party would have the use
of the fifty dollarsfor six months in each year, the interest on the note

was payablesemi-annually.

There is no good reason why each fitty dollars when it becomes due,
at the end of every six months, should not draw interest under the
general Statute. Many of the States hold that interest payable annu-
ally, if not paid when due, will draw interest, and by the same parity
ity of reasoning the amount of interest due each six months would
drvaw interest it not paid. Tf the contract be a binding one, the party
could sue and recover his judgment for the interest, each six months
the judgment would draw interest.

The contract being an exeentory one, the Court will not interpose to
enforce it. The note upon which this suit is brought, called for one
thousand dollars, and is payable to the Sterling & Rock Island Rail-
road Company five years after date, with interest at ten per cent, the
interest payable semi-annually. This note conveys to the world upon
its face its extraordinary character; therefore every person who pur-
chased and received it, was put upon his inquiry as to the power of
the Company to take, receive and dispose of it. It was given to a
Railroad Company whose business it is to build and equip it. move
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and transport passengers and {reight upon it. . The very name shows it
was not incorporated for trading purposes like that of a banking insti-
tution. A note payable five years after date, to a Railroad Company,
with interest payable semi-annually, is sufficient to put any prudent man
on his inquiry, not only as to the powers of the company under its
charter to take, and receive, and dispose of such notes, but would
put him on inquiry as to the manner in which the company received it,
the consideration and every other circumstance that attended it; Sto-
ry on Promisory notes, page 229, See. 179. Crane—yvs—DBaldwin, 12
Pickering Reports 545 ; 1all—vs—IIall 8 Conn. Rep. 336.

All persons who deal with a Corporation are bound to take notice of

the powers given by the act of Incorporation. Angel—vs.—Ames on
Incorporations, page 28+; Root—vs.—Goddord, 3 MecLean’s Cireuit
Court Report, page 102.

The ecase of the Hlinois River Railroad Co.—vs.—Zimmer, 20th Tl
Reports, page 654, does not conflict with the principles urged in Jthe
defenee in this ease.  We claim that the subseription to the whole
capital stock is made a condition precedent, by the 6th section of the

charter. The statute is imperative. It issaid that frand contaminates
everything it comes in contact with. A perfect system of’ frauds was
- practiced upon the people along the line where this imaginary road
was to run, in order to obtain these notes and mortgages, which is
averred in the pleas and admitted by the demurver. The road is not
built and never will be in all human probability. Tt thesc notes are
held valid and collectable, it will substantially bankrupt all that por-
tion of the country through which said road was to run.

The geaeral issue puts in issue the existence of the covporation, and
the corporation is bound to prove that they ave incorporatod. Bell—
vs.—Great Western Turnpike Company, 14th Johnson’s Reports, page
415. General plea avers the fact that the instrument was obtained by
fraud, and circumvention is sufficient; 2d vol. Swan’s Pracice and
Precedents, page 742: Ohio Forms & Practice, by Wilcox, page 136,
and 241 ; 1 Chitty's Pleadings, page 136 ; Marginal, 536, and 538, al-
so 581 ; Marginal, 582.

The agreement entered into by the parties as appears on the record
“stating that the note was the only cause of action,” has the eftect to
nolle all other counts in the declaration, except such as the notes may
be given in evideuce under, and the counts so abandoned are consid-
ered as stricken out of' the declaration: 2 Swan’s Practice, page 900,
and authorities there cited. The pleas profess to answer any and
all counts under which the note may be given in evidence at the com-
mencement aund in the body and conclusion, and no more. It makes
no difference under what plea the note is introduced, the plea meets
it by showing that the plaintiftf ought not to recover on the note; aund
the plaintifl’ says e has no other cause of action, therefore the pleas
fully answer the declarution. The other counts being abandoned, are
so far as this trial is concerned, as if they had never existed. Again,
‘the plaintift’ should have demwrred specially, if the pleas do not an-
wer the whole deelaration, when they assume to do so; 2 vol. Swan’s
Practice. page 620, and authorities there cited. The demurrerin this
‘case is a speial demurrer and ought to be overruled.

SAMUEL STRAWDER, Delts Atty.
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| Onthe firstday of Lo 1858, 1 promise !opm/lo the!
torder of ‘the Camaxcne,”Apaxy & Mesvora RaiLroap

@ML[KLW\L‘W(’/L ... Dollars,
1.1t theiroflicein_ Ak _____State of Illinois,
Hor value received, being Mm interest falling due onl|
"t]nt day on my Boud of ¥en date herewith, pay: able to the/
| urdel of the said Comp‘\n\, at their office as aforesaid.

[Cour\\x

o fmﬂm/&Mw@,,/_g,;_ﬁ}ésf

\the order of the CaMaNgHE,

at their office in '
e

for value received, bel

[C,u.\nn\.\\,

State of Illinois,
t falling due on

or cx of the said Company, .n;?n office .x~ aforesaid.
lrua) nf

On the first day of March, 1&0? 1 promise to pay to
\Lu.\\\ & Mexpora RarLroan|

Dollars,|

ithat day on my Bond or¥ven date herew ith, payable to-the |

b[ﬁf})} omise (o pay lo I/IL’
«order of the Cayaxcnr Aruaxy & Mexpora I{,\ILI«OAU

[Co.\nu\m, @M Aol Dolla).s,

".
],I On the /z;.s{r{u_/ of

'at their office in P e
m—m"{‘m(me\t falling: due on|

| for value received, being
|that day on my Bond of even daté hevewith, pt\al)lc to|l

‘thc mdel of the said Co%, at their nih( ¢ as .110|L\ud ;

B eurr 07(

e = b
No. 2 Prdditrtiineon 1o 185

I On the first day ‘of March, 1869, 1 promise to pay to
]thc order of the CaMaxcHE, ALBANY & MeNDOTA, h,\u.-

| RoAD CoMPANY, (D44 . B Dol-
{lars, at their office in Smte of‘

Qs
Illlm(n\ for value received, bumr?mmuut falling |
| due on that day onmy Bond of evth date herewith, pay: .1blc’
to the qrder of ‘the said Company, at their ofhc(, as aforesaid. |

No.5. Pl

Van: it 72" 188 7
¢

Onthe first day of' S 'AAS(‘{.I promise to pay tot

order of the Camancne, ALBany &

/v /ﬁ(w.,«
Linterest falling due on'

Jat their ulﬁuc in_

{for value received, b

lth.lt day on my Bond of even date hérew ith, pay able to the
'or(lm of the said Company, at their office as aforesaid.

&b»\m @wx

‘l
i
Mexpora l(,umo,\m

Clasel Dollars
State of Illinois,|

[ CoxpaNy,

State of lllm(m,

I
l

No.

VAN é:ﬂ/b..!!!.'.‘. .......... 166
h, 18()5 I promise to pay %o
AvLsayy & Mexvora RarLroap!|

0. 6.
On the ﬁht 411\ ol \Ifln
thc order of the Camaycne,

(()(ML bt edeoooo ])ollm«:':
: f

i
it
f
|

(o.\nn\‘\r,

at theiv officein__ State of Illinois,
= interest falling due on
date herewith, payable to the |

M
[ for value received, betng s
| that day on my Bond of eve
order of the said Company, at their office ;ls nt'orusnid.

- fod mm,.é}"_w_z.o_ _______ REY

Onthe first day of $ . 1804 I promise topay to the
1"1‘(112]' of the Camancur, ALaxy & Mexpora RaiLroan

No. .

[
Compaxy,
at their office in State of Illinois

I . e T 2 ' S 19e 7
| for value reeeived, being s interest falling due on
| that day on my Bond of even date herewith, payable to the

‘oulu of the said C ‘omipany, at their oflice as aforesaid.
1 ¥ 2) /
.%Mb (éitlfr‘(/(. :’7 0}/

/ v
No. 8. ijMAAA’VWu, e ta. 18 'Z

[ On the first day 0! Mareh 1869, 1 promise to pay
‘thc order of the Canaxgne, ALsany & Meynora RarLcoan

a)/llbL A A Dollars,

| at their office in___ o State pf Illinois,
|{'o\' ralue received, cmfr N est falling duc on! x
‘tll.lt day on my Bond of even datd herewith, p‘l\(lhlL te |
lthc mdel of the said Company, at their office as aforesaid |

No. ; Jevps Gl /0. Rt
+ On the first day of Sepgeagfev 186 ¢, ¥ pmnmo tQ- pw to

the order of tlw Cax ANCYE, ALpaxy & \h Npora, RaTLro s
(,omu\\\' : J)Ull.ll\
St.m' ot Illinois,
H.llhm due on

ICmuu\xv,

-

.-

Jnm
that day on my Boud of even date ‘lluc\nth. pay: able to'
[the order of th(, said Company, at thgii office ‘k dlmc\ aid. |

[ at their officein |
iim value received, bmug

{%“”?L R
'No. 0. M[@m e 187»

On the first an\' ) \Luch 186 Iplunmc to pay to|
ithe order of the Camaxcnr, Anm\\ & Mexpora Ran- ‘

Dollars,

luo,\n Comeaxy, Quu
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