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STATE OF ILLINOIS-—THIRD GRAND DIVISION.

Suprems bi:):n-.t. thorast, April term, 1880.

ic TheX W) R e

BoArp oF TrusTEES OF, TowNsHIP 40,
Range 8 EAst oF THE THIRD PRIN-
CIPAL MERIDIAN, i gt

8.

Mary ANN KIRWIN, Executl‘lx of the
last Will and Testament of ancls
M. Kirwin, deceased ; >

HENRY STEVENS, Admmxstrator of the =
Hstate of Franms M. 'Ku'wm, de-
ceased ;

AUGUSTUS M. HERRINGTGN, Adrmms-,
trator of the Estate of Rolla French,

deceased. gy J
POINTS AND A’UTé;ORITIES FOR THE DEFENDANTS IN
; ; " _BRROR. 7"

‘Upon similar prmcxples when the property of a party ha.s been wrong-
fully; mlsmpphed or a, trust fund has been wrongfully converted into an-
other species of propert;y, if its 1dent1ty can be traced it will be held, in
its new form, lm.ble to the rights of the original owner.

It matters not in the" shghtest degree in what other form from the
original the change may have been dee—whether it is that of promis-
gory note or of goods ox stock-=for the ‘produet of a substitute for the
qriginal thmg still follots the ‘nature:of .the thing itself so long as it can
be ascertained. to, be such The ngkt ceases only when the means of
ascertamment fazls, wluch, of. course, 3 the case when the sub;ect mat-
ter 18 turned into money, and mized and counfounded in a general mass
of propert y of the same description.

Story’s Equity, J unsprudence, vol, 2, pages 693, '94 and ’95, sections
1258 and 1259, and the n.uthomtles there referred to.

The Court will see by the record in this case, that both Kirwin and
French have departed this life, and that this suit i3 against the represen-
tatives of Kirwin, and I. cannot geo that the school trustees have any
equities over any other creditors. Upon’ this point I would call the at-
tention of the Court to section 115, on page 1216 of vol. 2 Parple’s Stat-
ute. ik '

This section clearly defines the rights of creditors, and points out
what class of creditors shall have a preference, and declares that no other
creditors shall have any preference. This claim is not one of the pre-
ferred claims.

W. D. BARRY, Att'y for Def’ts.
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STATE OF ILLINOIS--THIRD GRAND DIVISION.

Supreme Court thersof, 'Apf.'ii term, 1860.

Boarp oF Trugrees or TowNsHIp 40,

Ranee 8 East ofF THE THIRD PRIN-
" ¢c1PAL MERIDIAN,
V8. . !

Mary ANN Kirwiy, Executrix of the
last Will and Testament of Francis
M. Kirwin, deceased ; ! >

HENRY STEVENS, Admlmstmtor of the
Estate of Francis M. Kirwin, de-
ceased ;

AUGUBTUS M. HERRINGTGN, Adminis-
trator of the Estate of ‘Rolla French,
déceased. bEE G

POINTS AND AUTHORITIES ‘FOR THE DEFENDANTS IN
ani ¢ .. BERROR:-

Upon similar principles when the property of a party has been wrong-
fully misapplied;’or ‘a trust: fund has been wrongfully converted into an-
other species of property, if its identity can be traced it will be held, in
its new form, liable to the rights of the original owner.

It matters not m the slightest degree in what other form from the
original’ the change may have been madg—whether it is that of promis-
sory note or of rroods or stock—for the produet of a substitute for the
original thing Stlll follows the nature of the thing itself so long as it can
be ascextn.med to be such. The right ceases only whken the means of
ascertainment fails, which, of course, i8 the case when the subject mat-
ter is turned into money, and mized and counfounded in a general mass
of property of the same description.

Story’s Equity Jurisprudence, vol, 2, pages 693, 94 and ’95, sections
1"08 a.nd 1"59 and the authorities there referred to.

% The Court wnll see by the record in this case, that both Kirwin and

- French have departed this life, and that this suit is against the represen-

tatives of Kirwin, and I cannot seé that - the school trustees have any

equities over any other creditors. Upon this point I would call the at-

tention of the Court to section 115, on page 1216 of vol. 2 Purple’s Stat-
ute.

This section clearly defines the rights of creditors, and points out
what class of creditors shall have a preference, and declares that no other
creditors shall have any preference. This claim is not one of the pre-
ferred claims.

W. D. BARRY, Att’y for Def’ts.
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SUPREME COURT

OF THE

STATE OF ILLINOIS.

Start or Irrnizors, | = Ka~e County Crircuir CourrT,
Kaxe Couxty. | February Term, A. D. 1860.

Board of Trustees of Township Forty, Range Eight,
East of the Third Principal Meridian
Vs

Maryann Kirwin, Execcutrix of the last Will and
and Toestament ot I'rancis M. Kirwin, deceased.
Henry Stevens, Administrator of the Estate of Fran- |
cis M. Kerwin, deceased. Augustus M. Herrine-
ton, Administrator ot the Estate of Rolla French

deceased.

Page or RECORD.
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On the 30th day of April, A. D. 1858, the complainants filed in the office
of the Clerk of the Kane County Circuit Court, their Bill of Complaint against
Maryann Kirwin, Executrix &e., of Francis M. Kirwin.

Bill alleges, that John Randall, Henry Minim and Leonard Howard were
duly elected Trustees ot Schools for said township, &c., and at the time of filing
this Bill were a body corporate and politic by the name and style of ¢ Trustees-
of Schools of Township number forty, North of Range number eight, East of
the third principal meridian,” &e.

That at a regular mecting of said Board &c., Rolla French was appointed
township Treasurer; that he held that office until his death ; all of which ap-
pears from the Records of said Board, &c. That said township treasurer had
received from time to time the funds belonging to the Corporation from the
proper authorities and sources provided by law, and that at the time of his
deatly, April 17th, 1858, there was in his custody alarge sum of money, to wit
$3,000, or thereabouts, of said School funds, as appears from the books and,
vouchers of said Corporation, &c. That at the time the said French was ap-
pointed township Treasurer, he was in the employ of one Francis M. Kerwin,
a Broker and dealer in exchange and deposits in said town, to wit, St. Charles,
as principal Clerk and book-keeper. That said Kirwin at the time of such ap-
pointment or soon after, was fully cognizant thereof, and fully aware of the
funds received by said I'rench as such Treasurer, and of the amount thereof’.
That said Kirwin about the 16th day ot January 1858, it being the same day
the said French was appointed township treasurer as aforesaid, or but g short
time thereafter, became and was surety, upon the Bonds of said French to sajd
Corporation for the security of said School Funds, which appears from said

bonds whicly is here referred to &e. e
That at the time said French,, treasurer as aforesaid, he had no such funds
as complainants are informed and believe, and did not have thereafter until his,
death, save and except his salary at the rate of some $600 per year, which sum
was scarcely suflicient for the support of his family, and that Kirwin well knew
the same. That the said French held the said school funds aforesaid, for the
use of said Corporation to the amount of $3000, or thereabouts, in ’Cash, as

complainants are informed and believe ; which funds French deposited in the
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office of said Kirwin, and with the knowledge and approbation of said Kirwin
on or about the._._____ day of March 1858, nominally in his own name, but
really for the benetit and in trust for said Corporation. That said funds or a
large portion thereof (of the precise amount complainants are not informed) are

still held by said Kirwin or hislegal representatives in trust and of a right belong-
ing to said Corporation. That said French died intestate. That said Kirwin died
April 15th, 1858, leaving a Will, and in compliance therewith Maryann Kirwin,
his wife, has taken out letters as Executrix, but has filed no bonds as required by

law,? as such exccutrix in said estate &e. That said executrix has entered upon

ber duties, as executrix in the estate of her late husband, and szeks to convert

said Trust fund above described and referred to, as assets belonging to the estate

of said F. M. Kirwin deceased, and neglects and refuses to set apart the same for

the use and benefit of said Corporation &e. That there are large amounts due from
the said Estate of Ierwin to depositors, and other demands as complainants are
credibly informed and believe. That said exccutrix has no property in her own
right, sufficient to protect the bonatfide ereditors of said Kirwin’s Estate, from
the wrongful acts of omission or commission of said exceutrix in relation thereto.
That the bulk of the assets of his said estate is in personal property, consisting
of money and securities. That there is danger that said Trust fund will be
wholly lost unless the said executrix be enjoined from in any manner convert-
ing the same as the assets of her husband’s estate, and that she be decreed to
set apart and pay over the said fund for the use and benefit of said corporation
&c. That said French died insolvent, and that said Trust F'und will be in dan-
ger of being lost unless the relief above sought be granted &e.

That said executrix combining &e., (here follows the usual charge of con-
federacy with unknown persons) refuses to set aside the said Trust Funds right-
fully belonging to said Corporation or to sccure the same to and for the use of
the same, or to pay the same over to your Complainants, pretending that the
tfunds so received as aforesaid, is a sum deposited in the common way of ordi-
nary depositors, therefore the assets of the estate of F. M. Kerwin. Said confe-
derates refuse to discover what such funds were, or the particalars whercot' the
same consisted ; or the amount or value thercof’; when or in what manner they
were received ; or to whom or how paid; and what has become thereof particu-
larly.  Complainants expressly charge that said Kirwin died seized and posses-
sed of said funds in Trust only, and that said executrix has, or is about to con-
vert them as assets of such Estate, without making any satistaction to complain-
ants for the control or use of said Trust TFund &e.

Here follows the usual prayer for discovery as to said execrutrix and con-
federates, (without oath).as to all charges and matters in said bill, and especially
whether the said Trust Fund was received by said F. M. Kirwin, in trust for
the use of said Corporation ; at what date said fund was received, and the full
amount of the same, and whether or not after the time said French was appoin-
ted Township Treasurer, as aforesaid, he deposited any other and different mo™
neys, except said Trust I'unds herein referred to with the said F. M. Kirwin’
and whether or not said I. M. Kirwin, when such deposits were made, wasnot
fully ecognizant that such funds were the School funds of said Corporation, if
not, what funds they were, and from whom received, that said executrix mav
specifically answer whether the said F. M. Kirwin died possessed of said School
tund in trust or otherwise, and if not, where the same now is, and what has be-
come of the same; that she may set forth a truc account of all such debts as
were due and owing from said Testator at the time of his death, to whom, by
whom, and on what securities, and how or in what manner, and on what account
said debts were contracted respectively, and that said Trust Fund be set apart
and paid over to complainants and not to be converted as the assets of said Es-
tate. (IIere follows usual prayer for general relief, &e.) Also usual prayer for
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injunction to accord with charges in the bill, and also for usual writ of sum-
mons ; all in the usual form.
. Signed by Jonx Raxparr, President
of the said Board of Trustees.
(Iere follows the usual affidavit as to the charges in said bill, by said John
J. Randall, made the 80th day of April 1858.) :
Injunction issued out of the proper office April 30, 1858, in accordance
with said bill. Said writ of injunction was returned served by the proper officer
April 30, 1858. '
Summons in Chancery isssued out of the proper office, April 30, 1858, in
the usual form, and on the same day was returned served by the proper officer.
On the 10th day of May 1858, it being onc of the days of the May terin
of said Court, the defendants were ruled to answer by Monday next, May 17th.
Time extended for answer until Wednesday next, May 18th, 1858. Answer
was filed in this cause by Maryann Kirwin.

Answer neither admits or denies that said TFrench was ever appointed
Township Treasurer, as charged, &e.  Denies that said French, as Treasurer
of said Township, ever received any money or funds belonging to said Corpora-
tion, or from the proper authorities provided by law. Admits that French died
the 17th day of April 1858. Denies that there was in his custody at that time
§3,000, or any other amount or sum belonging to said School Fun. Admits
that I'rench was in the employ of said Kirwin, but does not know in what ca-
pacity. That said Kirwin kept a banking and exchange and deposit office in
said St. Charles. Denies that her late husband had cognizance or knowledge
that French ever received any funds as Treasurer of saizl Corporation. Denies
that French ever received any School Funds, while in her said husband’s em-
ployment. Denies that her said husband ever had any knowledge that said
Irench ever received any School funds belonging to said Corporation ; does not
know whether her husband was surety on said IF'rench’s Bond ; does not know
whether said IFrench had any Cash or funds of his own: on information and
beliet he had a large amount; also large sums ot money in his hands of diffor-
ent persons and societies ; the exact amount of said sums she does not know ;
does not know the exact amount of salary said Frenel received for lis services
as Clerk or book-keeper. Denies that T'rench ever placed any tunds belonging
to suid Corporation, or any School Fands or any Trast Funds in the hands or
ander the custody and control of said . M. Kirwin. Denics also that said Kir-
win ever knew or had any reason to know that said French deposited any funds
in his said Kirwin’s office, belonging to the School Fund. Denies all such alle-
gations of said bill. Denies that any money or bank-bills remained in the hands
of said Kirwin at the time of hLis death, which had been deposited by said
French as said Treasurer. Denies that any funds or money of any kind was
left by said Kirwin at his death which had been deposited by said French be-
longing to said Corporation. Denies that any snch came into her hands as the
legal representative of the estate of said Kirwin. Admits that French died
April 17th, 1858, intestate. That Kirwin died April 15th, 1838, leaving a Will
as charged. That she has taken out letters as exccutrix of said Kirwin’s estate.
That she gave no bonds as exccutrix ; denies that she has entered upon her du-
ties as executrix, or done anything as to said estate except to remain in the
house and take care of the same and the household furniture, since the death of'
her husband. Denies that she has attempted or designed to convert any Trust
funds with assects of said estate. Admits that she has refused to set apart any
of the funds belonging to said estate, for the use and benefit of said Trustees,
for the reason that she had no funds in her hands belonging to them. That she
has no knowlege as to the amount due from the estate of said Kirwin, as depo-
sits and other demands. That Rolla French in his life time was in the habit of
having, holding and handling large sums of money ; that said French has been
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in the habit of depositing the same in the office of said Kirwin, in his (said
French’s name and right, in the ordinary manner of doing business of that cha-
racter, and drawing the same from said office whenever he wished to use it.
Avers that if French had any money deposited with said Kirwin at the time of
said Frencl’s death, she believes was deposited in his own name and right, and
in the usual manner of making deposits. Denies all combination &e.
Signed MARY ANN KIRWIN,

May 24, 1858, it being one of the days of said Court. On motion of complain-
ants leave is given to file a supplemental bill making one Henry Stevens party
detendant to this bill.

On the same day supplemental bill was filed.

Complainants set forth that heretofore a bill of relief, discovery and for
injunction was preferred to said Court, &c., which is now pending in said Court
in the words and figures following. (Here follows a copy of the first bill here-
jubefore set forth.

Complainants represent that since filing the original bill in this case, on
information and beliet that said letters of exccutorship granted to said Maryann
Kirwin have been revoked, and that one Ilenry Stephens has taken out letters
ot administration in the said estate of I'. M. Kirwin ; that he has entered upen
his duties and sccks to convert said Trust Fund (referred to, and in the posscs-
sion of the said representative of said I'. M. Kirwin, deceased, as stated in the
said original bill, which is here referred to for a full statement of said Trust
I'und,) as assets of said estate to the injury of said complainants. Complain-
ants pray that said Stevens may be made a party to said bill &e., and that he
may answer respectively the same charges and questions herctotore in the ori-
ginal bill charged and propounded to said executrix. Oath being waived dc.

That unless the said administrator be restrained Ly this Hon. Court, there
is great danger that said Trust Funds will he wholly converted as assets of the
estate ot said I'. M. Kirwin, and lost to the * cestui qui trust” as they are in-
formed and believe the estate of said I'. M. Kirwin is not suflicient to pay the
liabilities against it ; that it is insolvent. Pray for full benefit of original bill
in all its equitable intendments.

That said Stevens may answer whether the said I'. M. Kirwin died pos-
sessed of said School Fund, in trust or otherwise, it not where the same now is
or what has becomne of it# that he may set forth a true account of all such debts
as were due to and owing from said F. M. Kirwin at the time of his death, to
whom and by whom and on what securities, and how and in what manner, and
on what accounts said debts were contracted respectively, and that said Trust
Fund may be set apart-and paid over to complainants &c., and for general
relief &e.

ITere follows the prayer for injunction, &ec., in the usual form in pursuance
of the bill &e., and also the writ of summons, &ec.

On the said 24th day of May 18358, injunction writ issued out of the proper
Clerk’s oflice, in the usunal form &e.

On the 26th day of May 1858, writ was returned served by the proper offi-
cer on defendant Stevens.  Writ of summons issued May 24th, 1858, in due
form from proper office, de.

Returned by proper officer, endorsed, served May 25th, 1858, in usual
manner.

On the 27th day of May 1838, it being one of the days of the May term of
said Court; on motion of defendant Stephens, injunction is so modified as to
allow him to collect debts due said estate &c., but not to pay over any of the
assets or money belonging to said estate to any of the creditors of said estate or
any other person &ec.

Nov. 135th 1858, it being one of the days of the November term of said
Court, said Stevens files his answer &e.
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Which answer is almost a literal copy of the answer of said Mary Ann
Kirwin, which is a substantial denial of every allegation in the bill with the fol-
lowing exceptions : Admits that Kipwin kept an exchange and deposit office,
and that French was in his employ. Don’t know in what capacity. That
French died April 17th, 1858, intestate. That Kirwin died April 15th, 1858,
leaving a will as charged. That he has been appointed administrator of said
estate 'lnd given bon(h as such, &e.  Admits that he has refused to set apart
any of the funds of said estate for the use and benefit of complainants &c.
Makes no discovery of assets or debts of said estate, as he has but little know.
ledge thereof. Says he has been intformed and believes that said French was
constintly receiving, having and holding large sums of money, and was in the
habit of depositing tlle same in the office of said Kirwin in his own name and
n«rhr, and the usual manner, &e., and of drawing out the same from said office
in the same manner of other depositors, &e. A‘ ers that if French had any
money deposited in the office and with said Kirwin at the time of French’s
death. IIe believes the same had been and was deposited in his own name and
right, and for his own benefit and in the usual manner &e. Denies all un.
lawful ecombination, &e.

Signed IIENY STEVENS,

March 12, 18359, on motion of defendant, cause set down for a hearing at
the next term of said Court, and that testimony be closed by 10th of May nexi.
May 30, 1859, on motion of plaintiff, time extended for closing proof to 15th
October 1859.

December 12th, 1859, general replications were filed as to said original
and supplemental bills, in the common form by complainants.

March 6th, 1860, it being one of the days of the Febrnary term of said
Court for 1860.  On motion of tomplainants, leave was given to make Augus-
tus M. Ilefrington administrator of Rolla French, party defendant &e. On the
8th day of March, 1860, a supplemental bill was filed for that purpose, and sets
up, that on the 30th day of April, 1859, complainants filed their original bill of
complaint (before stated) (respecting cmmaely the allegations ot said original
bill), (and also the supplemental bill hereinbefore set out, making Ienry Ste-
veuas an administrator of said I°. M. Kirwin’s estate.)

Said Tast bill further sets up that on the 1st day of May 1858, Augustus M.
Ierrington took out letters of administration from the proper office upon the
estate of'said Rolla French, deceased, said French having died intestate, and that
the said Ilerrington has become the legal representative of said French, for
the due scttlement of the estate of said French and that complainants 01mht to
have the same relief against said administrator &e., as they might have had
against said French were he now living and appea ed to this blll

Bill requires said administrator to answer (without oath) accordi ing to his
best knowledge, information and belief, to all and singular the atters nnd char-
ges aforesaid, set forth in said original Lill &e., and true and perfect answer

make to this supplemental bill, and all charges therein set forth, &e., and espe-
cially may he discover according to the best of his knowledge, information and
belief, whether said French died intestate, if so, whether the said Ierrington
has taken out letters of administration &e., upon the estate of said Iron(,h
deceased, and whether he has not entered upon his duties as such administra-
tor, and it so, whether he has marshalled the assets of said estate ; whether
there were tunds belonging to said estate which appertained to the Sohool
Fund of complainants, it so, how much and whether eaid estate was solvent ;
and that it may be declared by this Court that complainants are entitled to some
relief against said defendant as such representative of said French, and the same
benefit of said original suit, and all proceedings therein, as they might have
had against the h.ll(l Rolla Frenceh, if he had been made a party and appeared

to comp].un.mts original bill, and was now leaving &e.
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On the 8th day of March 1860, defendant Herrington files his answer to
said supplemental bill.

That of his own knowledge he does not know that said French was appoint-
ed Township Treasurer as charged, yet from his information and belief he was
Does not know of his own knowledge that as such Treasurer he received School
moneys as charged &e., but on information and belief he did. Does not know
that French, at the time of his death had $3,000, or any other sum of money
belonging to said School Fund. That on information and belief the said French
at the time of his death had deposited to his eredit in the bank of I'. M. Kirwin
about $2,000, but whether such deposits belonged to said School Fund or the
funds of said French, respondent is entirely ignorant. As to whether that said
French had no considerable Cash tunds of his own, this respondent is ignorant,
has no knowledge as to French’s inoney, except from his salary, or as to the
charge that French with the knowledge and approbation of Kirwin deposited
said funds in the office of said Kirwin. Admits that French died intestate &e.
April 17th, 1858 ; that he diced insolvent and without means to pay his debts.
As to manner and time of the deposits being made, or as to what particular
fund such deposits belonged &e., respondent has no knowledge or information
except from the books of said Kirwin, which show such deposits to have been
made in the name of French, and appears to his personal eredit. Admits that
he took out letters of administration upon the estate of said French as charged,
and filed bonds &c. That respondent has entered upon his duties and attempt-
ed to marshall the estate of said French, but has been wholly unable to find
assets except as above stated ; a small amount of houschold furniture and goods
and a few articles of jewelry ; in all far less than the widow and family of said
Trench are entitled to by law. That he left a child about five years o]d and a
widow. That no money or evidence of money of any kind belonging to the
School FFund above mentioned ; exeept as above stated from the books of said
Kirwin, have ever come to the hands or possession, or knowledge of respondent
&e., and he has no information or beliet that at the time ot his death said Freneh
had in his personal possession any moneys or funds of the complainants, and-
that no such fund has ever come to the hand or control of respondent as such
administrator or otherwise &ec.

: EvIDENCE.

Deposition of Ira Minard filed December 14, 1859. (Caption in usnal form)
(for Lrevity in this zbstract the interrogatory is carried into the answer.)

My name is Ira Minard, age is 47, occupation, Banker, residence St.
Charles. I knew Rolla I'rench ; first became acquainted with him in 1847 or
1848, and it ceased in April 1858, at his death. Irench was in the employ of
Francis M. Kirwin from December 1857, until the time of his death. TFrench
did extra work for me evenings for which I paid him $100. Francis M. Kirwin
was engaged in the Exchange or Brokerage business trom December 1857, un-
til April 1858. The business was carried on at my Banking house in St. Charles.
TFrench was Kirwin’s book-keeper, and a part of the time acted as cashier. Kin-
win had no other person in his employ from December 1857 to April 1858, in
his banking business, perhaps one half the time in banking hours, from 9 to 12,
from 1 till 4. Kerwin’s Banking otlice was in the same building with my busi-
ness office, consulting room between. I done my depositing with Kirwin, and
was familiar with the business transactions of both Kirwin and French and was
acquainted with the business transactions of the Bank. I know nothing of the
“bonatide” value of the assets of the banking-house of I. M. Kirwin at the time
he opened in December 1857. (9th Qut & Ans. suppressed.)

I think I was familiar with the pecuniary condition ot Rolla French during the
period of his employment by F. M. Kirwin. I think hehadno personal money
belonging to himself of any considerable amount; he was embarrassed in his
liabilities. T think he had no ready mopey, as I had frequently to loan him
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money to defray his family espenses. Mr. Kirwin and French both told me
that French was employed by Kirwin upon a salary; for the first year it was
$600, after that it was to be $800. I paid him for extra services for me, his
note for $100, and interest. Mr. French had no other means of income or re-
venue to my knowledge, except his salary from Kirwin, the $100 I paid him as
stated, but the emoluments of his office as Notary Public. Mr. T'rench had a
family consisting of a wife, one child, and a hired girl; and from my knowledge

of his manner of living I think his expenses would be 875 per month or more.

I know of French acting as Township Treasurer for Town 40, N. R. 8, East 3d

P. M.; known at St. Charles during 1857 & 1858 until his death. I knew of
his receiving moneys as such Treasurer, during the time he was employed by
Kirwin as above stated. I saw him receive it some two or three times or more,
of Mr. Marks, Collector. 1 could not exactly say what the amounts were, but
I think as high as $2000, at one time, and probably less at the others. I know
from Mr. French’s statement, that he was going to get other moneys as such
Treasurer. He got my horse and buggy to go down to Geneva, and the reason
he gave for wanting it was, he said he was going to get the money that belong-
ed to the School Fund. Said it was deposited with Wm. B. West, and he was
going to get it in silver and he could not bring it up by hand; he said the
amount was $800 or over. e got the buggy ; came back; told me he had got
his money. I saw him take some specie bags and go into. the bank. I think
it was the Jast of March or first of April 1858. There was more than one bag
that French carried into the bank. The bags would hold from 8200 to $350,

each, of silver coin, and I should judge that there was from $200 to $350, in
each bag. I noticed no particular mark on them at the time, except the bag
that I saw afterwards in the Bank, marked I think 8275, from William B.

" West,” which I should think was one of the same bags. The mark I should

judge, without doubt, was in Wm. B. West's hand writing. Iopc'ned the bag
and helped to count the money out, atter the death of both French and Kirwin.
I think there was $273, it was all in silver, I think mostly quarters. It was
in April 1858 that I assisted in counting this moncy. It was in the vault in
my Banking ITouse. It was passed over to Mr. Stevens by request of Mrs.
Kirwin, R. K. Swift and King, after his appointment as administrator of the
estate of F'. M. Kerwin. This money was passed over to Ilenry Stevens as
near as I could state within ten days atter his appointment as administrator. I
learned from F. M. Kirwin, at the time I advised him not to go bail, that
French deposited with him or in his Banking IIouse the School Funds which
came to the hands of said French as Township Treasurer of St. Charles for the
current year of 1857 or 8. Kirwin stated as his reason for going bail that the
money would be left in his Banking office, and it would be under his control,
and he should know what depositions would be made of it.

Qur. 23.—State whether or not you learned from I'. M. Kirwin or other.
wise, that Rolla French deposited with said Kirwin, or in his Banking Iouse,
the money he received as said Township Treasurer as School Fund from the
first of February 1838 to the first ot April following, or any part thereof. If
you state from whom, .and how you learned such facts about the amount or
amounts of money thus deposited with said Kirwin, state fully and definitely
all you know upon such subject.

Axs. Suppressep.—I learned such to be the fact from both French and
Kirwin. I supposed it to be the School Fund. I saw Mark pay him quite a
large amount of money. I think it was 82000, just, took his receipt for it.

T did know but have forgotten abont the amount of the funds in the Bank-
ihg Honse of F. M. Kirwin at the time ot his death. It was $600 to $800, I
think, less than $200 in currency, less than $100 in gold, the balance in silver,
more silver than gold and bills, the largest amount in quarters, some halves
and small change, mostly American. One bag I think had £275, mostly all in
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American quarters. The last I saw of these funds they were in the vault and
passed over to Ilenry Stevens, who received them as administrator of the estate
of Kirwin; they were passed over to Stevens probably within ten days after his
appointment as administrator.

Cross ExaMiNarion.

French had my horse and buggy to go to Geneva to get money from West,
I think the last of March or first of April 1858. I do not recollect positively
where T was when he returned, but I must have been about the bank premises
or office. I did not examine the bags or their contents when French returned
from Geneva, I saw them taken out of the buggy, but did not see them opened.
I must have been quite near the bags, possibly might have assisted about taking
them out, I am not positive that T had either of them in my hands before they
were carried into the bank. I did not examine the bags before they were carried
into the bank. Only from their general size and appearance. I do not recol-
leet whether I saw any hand writing upon the bags, of cither one of the bags
before the same were carried into the bank. I might and might not, but don’t
recollect. I saw no paper or papers attached to either one of the bags, before
the same were carried into the bank except the tags or cards. T have a distinct
recollection of seeing tags upon the bags, but am not positive whether they were
on the whole or not. I am not positive who carried the bags into the bank. 1
think French carried some, have an impression that Gale was there. I do not
recollect whether I saw the bags after they were carried into the bank, the day
French got them or not, but I think I did not. I think I saw one of these bags
afterwards, am not positive. I think I saw one of them within ten days or two
weeks after. I saw at that time one of the bags, perhaps more. There was
one with a tag on it that apparently had not been opencd, it was in the safe in
the vault. T could identify that as being one of the bags that French brought
home with him at the time he had my horse and buggy, only by the tag and
size of the bag. It is not ncecessarily the customn for Bankers when they send
away bags of specie to put cards or tags on them to show the amount of specie
in the bags ; that would depend whether it belonged to parties receiving the
money, or whether it was sent in a package; the only thing on the tag or cards
by which I could identify this bag as one of the bags that French brought home
with him at the time he had my horse and buggy, was the size of the card and
the impression that I got from William B. West’s hand-writing on the card. I
could not say that I saw William B. West’s hand writing upon the card at the
time French brought home the bags; this was the same bag I saw in the vault
after the death of Kirwin. At the time I advised Kirwin not to go bail for
French he had received the School Fund for 1857, but not for 1858.

Direct REsuMED.

I was in the vault of the Banking House of F. M. Kirwin, generally every
day when at home, to get iy private papers. I did not notice any bags or bag
of specie there after Frencl’s trip to Geneva, that I had not noticed before, and
I might go into the vault every day for a month and not see any money, as the
money was kept in a safe, in the vault. I only learned from what French told
me, as to where he got the bags of specie, when lie got the horse and bugey. He
said at that time he was going after the School Fund at Geneva. French said he
wanted my horse and buggy to go to Geneva to get the School money. I am
not positive when he returned he said he got it or not. The reason why I think
that the bag of specie containing $275, found in the banking office of F. M. Kir-
win after his death, and which was passed over to Henry Stevens, was the
same fund which French received as part of the School Fund obtained at Ge-
neva, is that Mr. French told me that it was mostly in silver and the tag on the
bag marked in William B. West’s own hand writing.

Cross-Exayixarioy CoNTINUED.
I know French had my horse and buggy to go to Geneva to get School
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Fund from what he told me, and he generally told me the truth, and he was
gone about long enough to go there and back. All I know about it is what
French told me and the reasons given above.

IRA MINARD.
(Here follows certificate of magistrate, &c.)

Drrosrrioxy or REEp I'Ersox.

Caption in usual form. My name is Reed Ferson, occupation farmer, age
50, live in St. Charles, was a little acquainted with Rolla Frencl’s pecuni-
ary circumstances in 1857-8, he used to frequently want te hire money. He
had no monied means to my knowledge ; don’t know as I would have been
likely to know if he had any means. Ilis business habits were good. Ile was
in F. M. Kirwin’s employ from December 1857 to April 1858, bookkeeper and
tending Bank. ITe has been in the employ of Ira Minard directly or indirectly
five ov six years. I was his bail as Township Treasurer for 1856 & 7. I was
not acquainted with his peenniary condition during that time. I do not know
of his having any property liable to execution while he was employed by Kir-
win.

Cross Ex.
He might have had property unknown to me.
REED FFERSON.

(ITere follows usual certificate of magistrate, &e.)

Derosrrion oF Jony Mark.

(Caption.) My name is John Mark, reside in St. Charles. I have known
Rolla French and Francis M. Kirwin 4 or 5 years. I was the Collector for the
town of St, Charles for the current year of 1857. Rolla Irench was the Town-
ship Treasurer for the town of St. Charles for the curreat year 1857, until April
1858. I paid funds to said Township Treasurer as Collector for said township.
They belonged to the School Fund. I paid them to Rolle French.  The fivst
was $500, sometime in December 1857. The next I have any account of, was
on the 27th day of January, 1858, $200. In the month of February 1858, 1
paid him §3,853 02. The Sth ot March 1858, I paid him $11€0 96. The 29th
day of March 1838, I paid him $79 50, amounting in all to $5793 4S. At the
times I paid him the said several snms mentioned, Mr. French was in the
Bank with F. M. Kerwin. I don’t know in whose employ he was, he was in
the Bank there and paid off checks whenever I called upon him for any. T sup-
posed from appearance that Mr. Irench was bookkeeper in the banking house
of F. M. Kirwin, from 1st of December 1857 to April 1858. Kirwin .was ge
nerally present when I paid IFrench the funds as above stated. Could not say
he was there every time I paid him. i

Cross Rx.

I paid French paper money with the exception when I had checks on thag
bank from individuals. IIe gave me receipts for them the same as money. 1
might have paid $1000 in checks; not able to state how much ; kept no account
of it. JOIIN MARK.

Ilere follows certificate of mmagistrate, &e.

Derosition or ITexry B. Prircrn.

(Caption.) Name is Ienry B. Peirce, age 26 years, occupation, book-
keeper in Bank, residence Geneva. TFrom 1st of January to 1st of May 1858,
[ was in the employ of West & Moore, Bankers at Geneva. T was bool\:keeper
and teller. I do not know whether there was on deposit with West & Moore
money belonging to the School Fund of the town of St. Charles or not. There
was money deposited by Mr. ITiggins, the School Commissioner, and he eave
checks for it. Rolla French drew out of said Bank ‘moneys so doposite(T by
Iiggins, sometime in March 1858. I have no way of km;\\'ing Low much ex-
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cept by recollection. My impression is about $1000, might have been more or
less ; was somae silver paid him, some gold. I delivered it to him. There were
two bags certain, I think three, two of silver and one containing gold. The
bags were common shot bags. The silver was principally American half and
quarter dollars, could not say of which there was the most, there were cards or
tags marked with the amount. The bags were not sealed. Could not say the
exact amount in each, probably about $250. My manner of putting up specie

into bags when it consisted of halves and quarters, usually was to count the

halves and quarters separate. If there were enough of either kind to fill a bag,

I filled it with one kind, if not, I filled with one kind and finished with another.

I have no definite recollection as to this more than my usual way of doing bu.

siness. These bags would contain from $200, to $300 each. About $250. I

paid this money to Mr. French on his presenting the check of David Higgins,

School Commissioner. I do not know where that check is. It lias been given
up by West & Moore to Mr. Higgins, as is the custom on settlement. W. J.
Gale was with Mr. French when the money was paid him. I do not recollect
during the year 1858, of Mr. French’s drawing any considerable sum of money
from said bank. I have no recollection of F. M. Kirwin from December 1st 1857,
until his death, drawing any considerable sum of money or bags or bag of specie
from said bank. I have no way of knowing to what fund the moneys belonged
which French drew out, except from the books. The money was deposited by
David Higgins, School Commissioner of Kane County, and I understood that
Mr. French drew it as Town Treasurer of St. Charles. The names of the firm of
West & Moore are, Alexander B. Moore and William B. West.

Cross Ex. By DErr.

I came to the conclusion that it was the School Fund, as Mr. Higgins fold
me that the money he deposited was School money, and that he gave checks to
the Township Treasurer for the portion of School money belonging to the seve-
ral towns. All I know about it is, what Mr. Higgins told me. I knew that
Mr. French was clected Township Treasurer for the town of St. Charles, by
common report, I paid the money to French on Mr. Higgins’ personal check.
Higgins deposited small amounts with West & Moore, previous to about the
middle of March, 1858, about that time he deposited this School money, about
$12,000.

Drrecr RESUMED.

The identical coin paid French came from the County Treasurer, the money
was paid to Mr. French the last days of March. After the 20th this money
came from Wm. P. West, County Treasurer, in this way: Mr. West gave Hig-
gins a check which was placed to Higgins credit. West had previously depos-
ited funds belonging to the County of Kane with West & Moore, and this check
was charged to West’s account.

HENRY B. PEIRCE,

(Hero follows usual Magistrate’s Certificate.)

Dec. 14th, 1859, deposition of Wm. J. Gale was filed in the proper office
on part of the complainants. (Usual Caption.)

Name is William J. Gale, age 35 years, occupation, dentist, residence St.
Charles. I was acquainted with Rolla Freach and Francis M. Kirwin. First
acquaintance with Mr. TFrench in 1851; continued until his death. Iirst be-
came acquainted with Mr. Kerwin in 1854, and the acquaintance continued
until his death. Mr. French acted as Township Treasurer for the town of St.
Charles for the years 1857 & 8. I went to Geneva with Mr. I'rench the last of
March 1858, at the Bank of Geneva, he received some money, about $1100
or $1200. I saw the money counted and put up for French, Ilenry Peirco
counted the money and put it np into bags. I think there was no one present
but Mr. Pgirce, French and myself; my impression there was about 8500 in
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gold, the balance in silver, mostly American quarters, my impression is it was
American gold. These funds were put up in shot bags; the gold by itself; the
silver by itself. I think the gold was put into one bag. I do not remember
how many bags in silver there were, but there were more than one. These
bags were common shot bags, tied up with strings with tags tied to them, with
the amount marked upon them to each bag. French brought these bags and
contents to St. Charles and carried them into F. M. Kirwin’s bank. I don’t
know that I ever saw them afterwards to recognize them as the same bags. Mr.
French told me at the time he got this money, that he got an order from Mr.
Higgins, the School Commissioner to go to the Bank to get the money, he said
it was the School Fund. It came into his possession as School Treasurer, heard
him say he was School treasurer. This money was in shot bags, it was turned
out on the counter and counted and put back into the bags. French took them
and brought them to St. Charles. T cannot say _whether the money was put
back into the same bags or not. I have no interest now in the estate of F. M.
Kirwin, at the time of his death I had then on deposit about $290, I do not
know that any part of such deposit has been canceled or paid by the represent-
atives of said Kirwin. I sold a hundred and four dollars of said deposit to C.
G. Scott, took his note for it, the balance to E. Chapin for land in Minnesota.

Cross Ex. By DErr.

I only know from common report and the declarations of French that he
was Township Treasurer of the town of St. Charles. I do not know excep$
from French’s declarations that he ever received any money as such Township
Treasurer. At the time the money was counted in the bank at Geneva there
was present Henry Peirce and myself. I took no part in counting the money.
T have not the amount got from there. I do not know, except from French’s
declaration, that he had any order from Iliggins for School money. At the
time French got the money there was more than two bags; don’t know how
many more. I carried one of the bags from the bank to the carriage; there
were tags attached to the bags and figures upon the tags; impression is they
were paper, about an inch and a half long. I think they were attached to the
bags by strings. I have no recollection of seeing anything but figures on the
tags ; have no recollection of secing any words or names upon the tags. Ihan-
ded the bags from the carriage to French at St. Charles, at the time he carried
them into the banking house of F. M. Kirwin. I think 1 would have been
likely to recollect it, had I seen any words or names written on the tags of the
bags. I know from no other source except the declarations of I rench, as to the
capacity in which he received this money.

Direcr RESUMED.

At the time French went to Geneva for this money, he was employed in
Kirwin’s bank as bookkeeper or Clerk. Kirwin had no other bookkeeper or
clerk from December 1857, until his death. Of the money put up by Peirce
for Fronch there was I should judge about $500 in gold, and $300 or $600 in
silver. There was nothing that called my attention to tags or marks upon them
affixed to these bags. I don’t recollect what the object of the figures were on
these tags. I cannot state the numbers corresponding with such figures. The
name of William B. West might have been written on one of the tags, but I
have no recollection of it. I went down to Geneva with Mr. French as a friend,
he asked me to ride down with him. 1 had no interest in the matter whatever.

Cross Ex. RESUMED.

Mr. Kirwin went Chicago about the first of April 1858. Mr. French had
charge of the bank until about three days before his death. Ire Minard then
took charge of it until Mr. Kirwin’s death. Mr. Kirwin had no charge of the
bank after he went to Chicago. Mr. French had charge of the bank [after
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Kirwin went to Chicago I think about two weeks. After French left Minard
had charge of it about three days. M. Kirwin was unable to do business of
Lis bank some five or six weeks before his death. I know of no one having
access to the books, papers and money of Kirwin’s bank, except Kirwin, French
and Minard ; nor of any one acting as cashier except them.

1f there had been any names or words on the tags of the bags that French
got at Geneva, I should have been likely to have remembered it. Iremember
the figures. T have no recollection of seeing William B. West’s name on either

of the tags.

Direct REsuMED.

M. Kirwin was in the habit of coming to his bank every day until about
the first of March 1858, and at short intervals during the month of March and
until he went to Chicago. At the time he left for Chicago his intellect was
clear and he séemed to understand clearly his business matters.

W. J. GALE.

(Here follows certificate of Magistrate.)

December 16, 1859, by agreement this cause is set fora hearing before the
Judge of this Court at Chambers, on 4th Monday of January next at 10 A. M.

Testimony of Ira Minard taken on the hearing.

Francis M. Kirwin commenced banking on his own account in St. Charles
in January 1857, and continued until April 1858. Mr. French was the only
bookkeeper and teller I know of. I think French began in January 1857, am
not positive, continued till April 1858. I was as familiar with Kirwin’s Bank-
ing business, as I should be with any man’s business that I was not doing myself.
All the means I had of acquaintance with Kirwin’s banking business from De-
cember 1857 to April 1858, was my own business with him; was frequently
there. I had frequent interviews with Kirwin from December 1857 to April
1858. Ile used to call upon me for advice about doing certain things, he fre-
quently, several times showed to me his balance sheets as banlker. From that
1 only infer what his condition was. I presume that in the Summer and Fall
of 1857 he detailed to me his financial condition. IIe made frequent statements
by showing me his balance book. I became familiar with his banking business
only from his balance book and his statements. His balance book purported
to be full and complete I should think. Ile made statements to me several
times in 1857 & 1838, once in the month of August or September 1857. I
spoke to Kirwin about School Fund of 1858. He said that Mr. French said
that the School Fund for 1858 was to be deposited with Mr. Kirwin. Mr.
French at that time was acting as Township Treasurer for the town of St.
Charles. Ile had thus acted for 1837 & 185S. I think I could not be positive
whether Kirwin afterwards said where the money had been deposited, he might
or might not.

Qur. 20.—If you know, state where the School Fund of the town of St.
Charles was deposited for the year 1858.

Axs.—1I have drawn money on Mr. Frencl’s check there.

Qur. 21.—If you have any facts to give as to where the School Fund of
St. Charles was deposited for the year 1858, state them fully and at large.

Axs.—I have none only that T have drawn money there and have seen
Mr. French give other checks to teachers on different districts on Mr. Kirwin’s

bank.'
The money which I drew belonged to District No. 7, of the town of St.

Charles. Mr. Kirwin stated to me that the School Fund for the town of St.
Charles for 1858, was to be deposited there. I do not recollect of hearing
French and Kirwin talk the matter over together. I saw Mr. Marks, Collector,
paying over money to Mr. French, what I supposed to be the Township School
Fund, either in February or March 1858. Mr. French told me 50 in presence
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of Mr. Kirwin. I do not know what was done with the same. Mr. French
was counting the money on the desk when I saw him. Mr. French at that time
was acting as bookkeeper and cashier for Kirwin. There was about $2,000, T
think. I do not know what French done with the money. Mr. French and
Kirwin were counting it at the desk. Ileft before they got through. 1 have
received money from Kirwin’s bank in checks for District No. 7. Ihave drawn
money in 1858 from Mr. Kirwin for indebtedness due, several times. Some of
the times Mr. Kirwin paid it, and sometimes Mr. French paid it in checks. I
¢hink I drew it in February or March 1858, cannot be positive. I probably drew
out in all betweon(;ﬁ]_()g_: nd 8«200\zscould not state positively. This fund of Dis-
trict No. 7, was drawn for indebtedness I had against them by the orders of the
Directors. I could not say that I know of any of the School fund for 1857 being
drawn from Kirwin’s bank. I could not say but a part I drew was of the fund
of that year.

Cross ExAMINED BY DEFT.
I drew from Kirwin's bank in February or March 1858, between one and

two thousand dollars.

Jonx P. Lewis SworN For PLTFF.

I was in the banking business with Mr. Kirwin prior to the year 1857. I
think I was familiar with Kirwin’s pecuniary condition about January 1857.
e had of monied means at that time invested in the bank about $700. He
had no other monied means or capital to my knowledge. My means of know-
ledge as to his capital at that time was, that I had been connected in businecss
with him, and it was all he had invested in business.

Cross EXAMINATION.

I was onc of the partners of the firm of Kirwin. I don’t recollect the
amount I put in when the firm started. Somewhere about $2,000. My brother
put in near §1,200 or 81,500, at the time we commenced. I kept the money
in the concern, that I put in until we dissolved. I do not recollect the exact
amount. I did not know what Kirwin was worth at the time he went into the
bank. I know very near what Kirwin’s property was worth that he had inves-
ted in business at the time Kirwin & Lewis dissolved. IIe had no other pro-
perty that I knew/nothing jabout, that was afterwards brought into his busi-
ness, for the reason that Tic agreed to invest more means than he had invested,
and if he had had, he would likely have invested it. 1 had been very intimate
with him and I think he would have told me it he had any more property, ev-
ery man that goes into partnership with me tells me what his property is worth
or pretends to. :

Qur. 12.—Did ever Mr. Kirwin tell you or pretend to tell you exactly
what his property was worth or what property he had.

Axs—ITe told me he had that Stock ot Goods, and his House & Lot, and
aaid that he could command other means.

Qur. 13.—That is all you know in relation to his property is it?

Axs.—1I think that is all the property he had.

I know this is all the property he had, because I think if he had had other
property he would have been likely to have teld me he had. The reason why
I think he had no other property was because he did not tell me of it, and
because I did not know of it, and I think T should have known it, under the.
circumstances, if he had had it. The particular circumstances that rendered it
necessary for me to know exactly what Kirwin’s property was worth were, that
we were forming a copartnership, and I think it was neccessary to know what
every man is worth that I forma copartnership with. I intend to. At the time
we formed this copartnership he told me he had that stock of goods ; that house
and lot, and could command other means, but failed to command them. Our
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partoersnip continued four months. T do not recollect how much money I drew
out on my own account of the firm at the time we dissolved.

I drew out what means I had in the partnership of Kerwin, Lewis & Lew-
is, I left some on deposit. 1 drew out in cash and obligations $4,600, it was
my own money which I had put into the firm; my brother drew out about the
same amount. The amount I put into the copartnership in cash was about
$2.,000, I put in some notes and some time drafts. Some of the notes were
against Zeney Barry of New York. ' I had two or three notes against Barry, I
do not recollect the amounts ; the notes were each for more than $100. I do
not recolleet the exact amount, they might amount to $800. They were paya-
ble to me. I think these notes were not paid while in the bank, but I am not
positive. I had a note against Kirwin, I do not know twihether 1 put that in
the bank or not. I know it was not paid after we dissolved. I think it was
for between $400 & 8500. I am not positive whether I put other notes in or
not. I do not recollect how much money I left on deposit when I went out of
the bank, I think it was more than $1000. 1 do not recollect the amount. I
do not recollect how long the money remained there. I drew it out at different
times, part of it might have remained three months, I do not think it all did.
T. M. Kirwin carricd on the banking after I left. Ile gave a bond to me and
my brother in the sum of §10,000, to close up the business. (It was here ad-
mitted that the books presented are the books of Kerwin, Lewis & Lewis and
I think there was no School Fund account ‘at the time of the
I think French had in the bank at the

also of Kirwin),
dissolution ot Kerwin, Lewis & Lewis.
time of the dissolution §156 01.

Direct REstareb.
I learned after we commenced business together from Kirwin that he owed
for a portion of the goods I have referred to. IIe did.raise the other available
means | have referred to while T was connected witit him.

Cross Exanuvation Resvmep.

I stated that I did not recollect the amount on deposit at the time of the
dissolution, but I thought it was in the neighborhood of $12,000. All of the
deposits of the old firm were passed over to Kirwin. The old firm received
from Kirwin at the time of dissolution as indemnity for liability to depositors
an indemnitying Lond, signed by C. K. Parks, and I think by Kirwin for
$10,000.

Evipuxce or Davip Irgors.

My name is David Higgins, age 39, my occupation, Clergyman & School
Commissioner. By the bonds 1 hold, Rolla French was the acting township
Treasurer for the current years ot 1856 & 1857, and to April 1858 ; first bond
was signed 28th January 1856 ; second bond 16th January 1858. 1 have scen
Rolla French write often ; I think his signature is to the bond dated January
1856, from the similarity of his hand writing, I think the signature to the bond
dated January 16th, 1858, is his.

Qur. 6.—State whether you have paid to Rolla French as Township Trea-
surer of the township of St. Charles for the year, from the 1st of January 1857,
to 13th of April 1858, as School Commissioner of Kane Co., 1lls., any money
belonging to the School Fund of said Township. If yea; state the dates and
the amounts of such payments as near as you can.

Axs.—I paid Rolla IFrench 20th of March 1858, by check on West and
Moore’s bank to be paid in coin, $1192 37, also same date in cuarrency $100.

James T. WaerLEr Sworn ComrLys.
A Township Treasurer of St. Charles. Rolla French was iy predeces-

ror. T have the care and the custody of the books. 'These are the hooks [pre-
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sented| (Page “A”) this page is in the hand-writing of Mr. French, (Page “A”
put in evidence) know the hand of F. M. Kirwin, also that of C. A. Brooks,
papers presented (Bond “B”) know the hand writing of Reed Ferson. Bond

of the year preceding (“C”) put in evidence,

136 H. Stevexs Evipexoe CoxpLTs.

I am administrator of the estate of F. M. Kirwin; been acting since the
20th of May 1858. The assots consisted of money, accounts, notes, personal
property and real estate. (Deft objected to Stevens as a witness.) Consisted of
from $3,000 to $7,000. Cash $715 43, besides a little uncurrent of $38, real
estate to the amount of $1500, notes not to exceed $200, balance was in ac-
counts and personal property ; personal property was from §800, to 81000, con-
sisting of household furniture, buggy and harness, Bank furniture, cow, &ec.
Accounts about $2,000, was an old judgment on record of about $500. Ira
Minard passed the money into my hands, it was in gold, silver and bank notes.
T think there was one bag of silver about full ; shot bag containing from $250
to $300, mostly in American quarters; was another shot bag containing gold
and silver, silver mostly of small denominations from 3 to 10 cents ; gold mostly
foreign. Gold §155 66; change I do not remember. 1 have the custody of
the books of the Banking House of . M. Kirwin. The account of Rolla French
presented from 1st day January 1858, to the close, (Ledger “A”) page 231, also
992, of which the following is a true copy

PAGE B cts. PAGE S ots.

167 1858, Jan. 6, To Am't Cash 215 10 81 1858, Jan 19, By Cash Acct. 219 16 00
7 h 9 « ‘f 113 216 3 00 {3 113 ({3 113 ({3 “«” 222 50 00

« o« 19 « « « 919 830 ¢« TFeb. 1, « « “ 266 159 30
« o« 98 « « 9222 1000 « USRI J0F T “ 268 20000
¢ Teb. 18, « « 973 2500 & March 4, « & “« 276 1155
@& Marchl, % « ¢ 277 1776 « “ 8 « & & 278116496
.« gs & s« 8800 &« 1@ & w « 280 900

« o« g o« « 979 300 4 & 20 « «  « 9899000 00
1o se 10 ¢ b « 176 00 i € 93 g « “ 44 00
1] (T - S A “ “ 32 90 ‘« 5§95 6w « 284 1192 00

G w 11« ¢ x4 281 2100 % % 26 % « &« o« 70

o 3 1-2 (31 (3 “ 15 05 “ “ 29 “ " “ 1186 93

5 [T i LT 13 4 3 00 “ o 8 « “ 5 286 19 25
« @ 18w » o« 983 2056 ¢ Aprill & « & o« 500

« ¢« 19 u o« “ “ 300 “ SRR S [ [ “ 18 08

J W oy T S SR goY | e Rremeste ksl EU D100

« T S “ “ 300 4] “ “ “ 0 " “« 17 50

W BEi L 0 935 SRRAONe (et R RO 8 00
138 “ t9g u M o “ 28 00 “ (13 ) (0 “ £ 288 6 25
“ w97 ¢« {3 « 168 00 (1] 56 “ " «“ “ 29 95

“ « 99 « o« “ “ 500 r s “ 7 “ ] o u“ 9 17

¢ S Gip W w278 1776 30

« April 1w« @ x « 12 50{Amt deposited. from Jan. 6, 1858

w w o wmow o« « 78053 to April 7, 36,341 20

u G 0w L “ « 3410 Amount drawn out for same period 4,345 17

“ (N G R “ “ 565 T Balance to French's oredit Mareh

w ko Gu « & 989 37323 § 1} 1858 1,996 03

& « Ta & w9900 v
K “ 8 ¢ “w “ 3 00
« w10« « o« 291 7547
139 Ledger “A” page 240 (Kerwin’s bank book) (was put in evidence) account
with I. M. Adsit, shows balance in favor of Kirwin $991 44
Account with George Smith in Ledger “A” Page 288 (put in
evidence) shows balance in favor of Kirwin of $1,038 50

James T. Wheeler recalled.—I am acquainted with French’s hand writing
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(paper here shown witness report of French showing statement of tax received
by him for 1857, marked Exhibit “D”.) This is French’s hand writing ; ad-
mitted in evidence. Township Treasurer’s book offered in evidence from March
23d 1858, to April 5, 1858. District No. 1, Page 62. Dist. No. 2, 58 & 59
all entries after Jan. 1st 1858. Dist. No. 3, Page 63, all entries after Jan. 1st
1858. Dist. No. 4, Page 67, all entries after January 1st 1858.

Dist. No. 6, ¢« 94 « « L « (I

Dist. No. 7, “ 68 & 75 ¢ « “ “« oo«

D0 Wi & @ gl B0 & “ “« “« o«

D N, &), @ ) & « “ “ “ o«
All of said acct (entries) arejin the hand writing of Mr. French. Copy of above

acct. is marked (Exhibit “E.”
(Exhibit “I”) referred to by J. T. Wheeler.

1858. Districr No. 1.
March 23, To Cash received W. P. West | By Treas. coms. S0 89
Treasurer, R. R. Tax Sdd T4 | ¢« « 1 64
March 29, To Cash received by “ amt paid C. B. Tucker for
collector of Taxes for 1857 81 82 Teaching 13 96
April 5, To amt. distributed by
Trustees 32 96 316 49
$159 52 R
1858 DistricT No. 2.
March 29, To amt. received from Collector | Feb. 27, By paid your order M. it-
" "of Taxes for 1857  $87 86 T e Y : s"’gn o
April 5, To amt. distributed by March 29, by cash E, M. Sperry
Trustees 22 18 Tcucher 70 00
—— | Treasurer’s Commission 175
$110 04
£89 50
1855 DistricT No. 3.
March 29, To amt received from collector | March 29, By Treasurer’ ; 9
" “of Taxes for 1857 §105 17 & 11: "yCush pgi:]erls_ CC\lfr_m]gun_ v2 5
April 5, To awmt distributed by edict g 100 00
- Trustees 85 28 :
" 109
$190 89 i Pragel b
1858 Districr No. 4.
March 29, To amt received from Collector By Treasurer's co issi Sk
of Taxes for 1857  $138 17 g L e
1858 Districr No. 6.
March 29, To amt received from Collector | By Treasnrer’s commission 83 75
of Taxes for 1857 $187 65 | By Cash pd your order I, D. Sperry 24 00
April 5, To amount distributed by PSS R O S i S R I 00
Trustees 81 85 |
1858 Districr No. 7.
March 29, To amt received from Collector | Jan. 27, By Cash paid Eliza Pur.
S r Taxes, for 1857, . )mal;e i MRS %12 00
Whole amt Collected 84,049 92 | March 25, Morion Ellis '35 00
Amt Teachers prop’n $577 27 27, Lucy M. Johnson 136 00
Due for Gen’l District “ 29, Treasurer’s commission
proportion §3463 65 on §4,040 92 80 82
Amt rec'd from Directors “ ¢ Paid your order I Minim 487 &2
Proceeds of Bond sold $§190 00 54,040 92 ' “  ‘“By order pd Ira Minard 97 24
190 00 f. “oa ““ “ “ ‘ 20)¢ a
Amount distributed by Trustees 549 22 R T ‘: /—?’; i;g
o April 1st Susan Adams, Teacher 120 00
£H780 14 “ ¢« P, W. Warren 142 Ho

F i e ] Morion Elljc 48 83
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(paper here shown witness report of French showing statement of tax received
by him for 1857, marked Exhibit “D”.) This is French’s hand writing ; ad-
mitted in evidence. Township Treasurer’s book offered in evidence from March
23d 1858, to April 5, 1858. District No. 1, Page 62. Dist. No. 2, 58 & 59
all entries after Jan. 1st 1858. Dist. No. 3, Page 63, all entries after Jan. 1st
1858. Dist. No. 4, Page 67, all entries after January 1st 1858.

Dist. No. 6, ¢« 94 « « L « (I

Dist. No. 7, “ 68 & 75 ¢ « “ “« oo«

D0 Wi & @ gl B0 & “ “« “« o«

D N, &), @ ) & « “ “ “ o«
All of said acct (entries) arejin the hand writing of Mr. French. Copy of above

acct. is marked (Exhibit “E.”
(Exhibit “I”) referred to by J. T. Wheeler.

1858. Districr No. 1.
March 23, To Cash received W. P. West | By Treas. coms. S0 89
Treasurer, R. R. Tax Sdd T4 | ¢« « 1 64
March 29, To Cash received by “ amt paid C. B. Tucker for
collector of Taxes for 1857 81 82 Teaching 13 96
April 5, To amt. distributed by
Trustees 32 96 316 49
$159 52 R
1858 DistricT No. 2.
March 29, To amt. received from Collector | Feb. 27, By paid your order M. it-
" "of Taxes for 1857  $87 86 T e Y : s"’gn o
April 5, To amt. distributed by March 29, by cash E, M. Sperry
Trustees 22 18 Tcucher 70 00
—— | Treasurer’s Commission 175
$110 04
£89 50
1855 DistricT No. 3.
March 29, To amt received from collector | March 29, By Treasurer’ ; 9
" “of Taxes for 1857 §105 17 & 11: "yCush pgi:]erls_ CC\lfr_m]gun_ v2 5
April 5, To awmt distributed by edict g 100 00
- Trustees 85 28 :
" 109
$190 89 i Pragel b
1858 Districr No. 4.
March 29, To amt received from Collector By Treasurer's co issi Sk
of Taxes for 1857  $138 17 g L e
1858 Districr No. 6.
March 29, To amt received from Collector | By Treasnrer’s commission 83 75
of Taxes for 1857 $187 65 | By Cash pd your order I, D. Sperry 24 00
April 5, To amount distributed by PSS R O S i S R I 00
Trustees 81 85 |
1858 Districr No. 7.
March 29, To amt received from Collector | Jan. 27, By Cash paid Eliza Pur.
S r Taxes, for 1857, . )mal;e i MRS %12 00
Whole amt Collected 84,049 92 | March 25, Morion Ellis '35 00
Amt Teachers prop’n $577 27 27, Lucy M. Johnson 136 00
Due for Gen’l District “ 29, Treasurer’s commission
proportion §3463 65 on §4,040 92 80 82
Amt rec'd from Directors “ ¢ Paid your order I Minim 487 &2
Proceeds of Bond sold $§190 00 54,040 92 ' “  ‘“By order pd Ira Minard 97 24
190 00 f. “oa ““ “ “ ‘ 20)¢ a
Amount distributed by Trustees 549 22 R T ‘: /—?’; i;g
o April 1st Susan Adams, Teacher 120 00
£H780 14 “ ¢« P, W. Warren 142 Ho

F i e ] Morion Elljc 48 83
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1858 L 3 " Distrror No. 7. ConTINUED. ! b
146 Aprll Ist By order Morion Ellis $20 00
¢ ¢ John G. Adams 450 00
¢ « « « Morion Ellis 18 17
“u ({1 ({1} ({4 16 13
“ « «  «J J Randall 150
“ 83 « « Toomis & Tyler 37 50
p @« «  « Butler & Weed 41 25
" ({3 {3 ({4 S B Pllnt 36 32
i «10 ¢« ¢« J G. Nind © 68 47
¢« « ¢« Bowman & Loyd 541
¢ &« « Butler & Ferson 70
(&  « George Ferson 100
$3,395 71
1858 DrsTrict No. 8. 5
March 29, To amt received from Collector | March 29, By Treasurer's commission on
of Taxes for 1857, $1020 00 $1020 29 $20 40
April 5, Distributed by Trustees 551 66 ¢ ¢ & cash paid your order
“ 0 6 « «tg John Oliver 21 00
81,571 95 ¢ @ « « J S Van Patten 7 00
“ @ « « Bowman & Lloyd 39 88
(A 3 Stephen Mnroh 87 52
March 80, ¢« « G. S T. Savage 84
({4 &« o" ({1 {4 100 17
L R ()] M. Butler 8171
« « ¢« « Butler, Ferson & Co. 1 50
w6 & « Tewis & Hallock 5 50
¢« 381 « « 8. B. Patrick 12 50
Apnl 3 ¢« « Miss Woodward 150 00
# @« Hellen M. Bell 200 00
4  w w o« R J, Pickett 350 00
#4604 Tllen McWayne 92 00
$1097 02
185% Disrricr No. 9.
March 29, To Cash received of Collector | March 29, By Treasurer's Commission on
of Taxes for 1857, $131 31 S131 34 $2 62
April 5, Distributed by Trustees 23 42 i “ By cash raid your order
« & S. L. Burley 62 20
8154 73 s “ ¢« cagh paid Reed Ferson 50 00
" “ « «w « John Mark 4 50
u“ “ w «w « A, Kionear 15 00
u“ % « «  « Butler & Hunt 18 79
$148 11
(Exhibit “I” on page 150 of the record shows a synopsis of the various or-
ders drawn by the various School Districts on Rolla French as Township Trea-
surer for St. Charles, as reported by said French as paid in Exhibit “E” on
pages from 154 to 175 of Record, said orders are set out in full, all of which
were in the possession of the Township Treasurer, (aggregate amount) $4,210 81.
The following checks of Rolla French on F. M. Kirwin are introduced in
evidence.
141 District No. 6, Check dated March 3d, 1858, amount 238 00
({3 143 2 « & « 9 13 (13 17 75
(13 £ 6 &L « & 27 (14 [0 24 Oo
[ 43 7 113 19 13 “ 43 € ]86 OO
« «© 8 L3 13 @ 4@ £« (13 21 Oo
/i “ « « « 99 “ “ 743 89
113 « €& < 0 3 « " “ 694 SO
(43 €« Y € [ €« “ (13 [0 70 00
& [T « « 13 30 e * “« 132 00

$1,877 44
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142

149

150

148

Brought over $1,877 44

District No 8, Check dated March 30 1858 amount $101 01
(44 (43 (13 (43 22 50

13 < (14 ({4 « 114 5 50

« « « « « « 1 50

(43 [13 114 31 (49 (13 12 50

€. [44 7 (13 (13 April 1 « (13 776 33
« (13 (13 (13 144 2 « (14 3 4 OO
[43 (43 7 (13 (13 & 3 (49 19 115 07
144 113 8 (43 (44 « 143 (13 « 350 00
(13 (14 3 (43 <« (43 144 €« [ 100 00
{3 « 7 (13 « 14 6‘ 13 H3 7 11
[13 13 [13 [13 149 113 <« ({4 (13 2 15
113 43 143 « (13 13 143 (43 (44 13 97
143 13 S 13 143 143 7 (13 . 350 00
« « 8 o« 143 €« <« < « 92 00
19 113 13 « 113 « 70 47

$3931 85

1t is admitted that the above Checks were in the possession of F. M. Ker-
win at the time of his decease.

SteprEN MArRcHE SwoRN.
Paper Exhibit “G”, order of District No. 8, to Stephen March dated Feb.
19th, 1838, for 887 52, (shown witness), I paid my taxes to Mr. Mark, Collec-
tor, (with this) I think I presented it as soon as I got it.)

_ I. II. Bowaax Sworw.
Order presented drawn by School Directors of District No. 8, for $39 88,
to Bowman & Lloyd. 1 let Mr. Marks have it in payment of our Taxes for 1858,
1 paid it to Collector about March 1st 1858. Order marked Exhibit “H”.

Jonx MArx Sworxw.

Order of District No. 9, for $62 20 to L. L. Burley on Township Treasu-
rer of St. Charles presented. I took this order from Burley and paid it to Mr.
TI'rench as Cash. Another order same district of $15. If March and Bowman
paid me Orders of District No. 8, I let Mr. French have them as money. I
was in the habit of receiving Checks on Kirwin’s Bank for Taxes. [Complain-
ant proposed to show that the statement in the deposition of Mark's as to the
payment to and receipt of money by IFrench are not in accordance with the fact
in the case, to wit: In cases when the money was collected through several
days, it would be footed up and a receipt given as though it was all paid at
once,] (overruled and exception taken by complainant.) Kirwin was present
at different times when I paid over moneys to French.

Cross Ex.

I remember I paid moneys to French previous to 1st of Janunary. 1 paid
French at several times before the 8th of March 1858, and on that day I reck-
oned it up. It amounted to 1160 96. I might have done so in other cases.

Page “A” of records of School Trustees put in evidence referred to in the
evidence of J. T. Wheeler.

-¢ Organization of Board of Trustees January 16, 1858.” DPresent John
J. Randall, Henry Minim, L. Iloward. On motion of Ilenry Minim. John J.
Randall was appointed President for the ensuing term. On motion of Leonard
Howard Rolla French was appointed Township Treasurer for ensuing two years.
On motion of Leonard IToward, the bond of said Rolla TFrench as Township
Treasurer for the sum of $10,000, signed by Rolla Frencl , Fraueis M. Kirwin
and Charles A. Brooks, was accepted and ordered to be placed in the hands of
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179

180

181
182

b

183
184

152

the President to be forwarded to the County School Commissioner as provided
by law. On motion adjourned until the first Monday in April next.
JOIN J. RANDALL,
Attest, Rorrs Frexcr, Clerk. President.
(Exhibit “B”) is the copy of the bond of said Rolla French, Francis M.
Kirwin & Charles A. Brooks, dated the 16th day of January 1838, (drawn
from the form in the School Act.)

A. M. HERRINGTON SWORN.

It is agreed that A. M. Ierrington was appointed Administrator of Rolla
French’s Estate in May 1858, and that he has marshalled the assets and found
none, and that he has not received any assets of any description belonging to
the Iistate of I'rench.

Exhibit “C" is the bond of Rolla French, Reed Ferson and A. B. DeWolf,
dated January 28, 1856, (drawn from the form in the School Law.)

(Exhibit “D”) shows statement made by Rolla French to Board of Trustees
of Division ot School District money for Tax of 1857 by Districts paid by Col-

lector.

Syxopsis oF SAME.

Amount collected for District No. 1. $83 49 )

Collector’s per centage out 167( $8182
Amount collected for District No. 2. 89 65 ]

Collector’s per centage out 179( 87 86
Amount collected for District No. 3. 107 62

Collector’s per centage out 2 15 } 105 47
Amount collected for District No. 4. 140 99

Collecfor’s per centage out. 2 88 } 138 17
Amount collected for District No. 6. 191 48

Collector’s per centage out. 3 83 } 187 65
Amount collected for District No. 7. 4,123 38

Collector’s per centage out. 82 46 } 4,040 92
Amount collected for District No. 8, 1,041 11

Collector's per centage out. 20 82} 1,020 29
Amount collected for District No. 9. 133 99)

Collector’s per centage out. 2 68§ 131 31

Derexce.

Ienry Stevens sworn.—The account of French commenced with Kirwin
January 5, 1857, closed in April 1858. Xirwin had in vault 6th January
£6,714 98. ;

The following is a list of Depositors as shown by the hooks of F. M. Kir-
win from January 1858 to the close. W. D. Barry, B. B. Payne, Rolla Fesgih
and thirty-one others.

On the 6th of January 1838, there was a balance on the banking books as
appears from the daily bank balance book of $25 61, against Rolla French. On
the Tth of January balance against French of $36 42, On the 9th of §39 49
On the 12th of 839 42. Ou the 23d of January 1858, a balance against French
of $31 72. F. M. Kirwin lad of money in vault on 6th of January 1858 86714 9

On the 7th of January 1858, 87,615 89
“ g ¢ @ « 7,663 11
O « 9,505 80

There was due from Kirwin to depositors on the 14th day of April 1858,
84500, except French’s account including his $6,500, about. There is no ac-
count on the bank book of F. M. Kirwin, of Rolla French as Treasurer, having

- o
an account with the bank.
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143

177

178

Rolla French’s account at Bank stood on Ifebruary 3d 1858, $342 58 in
his favor. On March 11th, 1858, $1226 44.  On March 30th, 1838, $3620 89.
It is admitted that I'. M. Kirwin had on hand January 1st, 1858, $6,714 9%,
and from that to time of his death it was drawn to S715 45 (cash in vault.)

There is appended to the foregoing evidence not embraced in the deposi-
tions a cortificate ot Charles B. Wells, Master in Chancery, that the same was
taken by him under the order of the Court upon the hearing ot this case.

On the 8th day of March 1880, it being one of the days of the February
Term of said Court, the following decree was entered in the case.

The Board of Trustees of Town forty, Range cight, East of the third prin-
cipal meridian, Vs
Mary Ann Kirwin, Executrix of the last will ot Francis M. Kirwin, deceased,
Henry Stevens, administrator of the Estate of Francis M. Kirwin, deceased, &

* Augustus M. Herrington, administrator ot the Estate of Rolla I'rench, deceased

This case having been brought on for a final hearing npon the original and
supplemental Bills, the answers, replications and proofs filed and taken in the
the case, and after full argument by D. L. Eastman, counsel for complainants,
and W. D. Barry Esq., counsel for defendants, and the Court having fully
considered the pleadings, . proofs and arguments in the case. And itappearing
to the satisfaction of the Court, among other things, that at the time of Irancis
M. Kirwin's death, as set forth in the pleadings in the case, to wit, the 15th
day of April 1858, therc was in his vault in specie, a bag of or containing spe-
cie or silver, amonnting in the aggregate to two hundred and seventy-five dol-
lars, which bag of money was there deposited by Rolla French, as township
Treasurer of town forty, range eight, east of the third principal meridian, and
was a part of the School Funds belonging to the various School Districts of said
township, and that said bag of money was taken charge of by said defendant,
Henry Stevens, as administrator of the Estate of Francis M. Kirwin, deceased.
on or about the 16th day of May, 1858. It is therefore ordered, adjudged and
decreed by this Court, that ITenry Stevens, administrator of the Estate of Fran-
cis M. Kirwin, deceased, pay and deliver over to the said complainants or to
their solicitor, the said bag so by him received, as aforesaid, containing the said
sum of two hundred and seventy-five dollars in silver, or its full equivalent,
to wit, a sum in value equal to the sum of two hundred and seventy-five dollars
in silver, within ten days from the date hercof, and to take the receipt ot said
complainants or their solicitor, therefor, which said receipt shall be a voucher
to said Estate for the payment of said sum, not only as against the complainants
and their successors, but also as against the Estate and legal representatives of
the said Rolla French deceased, aud upon the same being filed and spread upon
the records of this Court, the said complainants and the legal representatives
of the said Rolla French, and each of them shall be for ever barred trom in any
manuer recovering said specitic sum of two hundred and seventy-five dollars
tfrom the Estate of the said I°. M. Kirwin, deceased, and the said complainants
shall also Le barred from ever having and maintaining any action against the
Bstate of said French and his sureties for said specitic sum of two hundred and
seventy-five dollars so found in the vault of said Kirwin, as atoresaid, from and
after the filing and recording of said receipt, as aforesaid. And it is also further
ordered and decrced by this Court, that nothing in this decree or the proceed-
ings herein, shall in any wise effect, invalidate or bar any proceedings, actions
or causes of action, either in law or equity which the said complainants may
have against the Istate of the said I. M. Kirwin, or as against the Estate of
the said Rolla I'rench, save and except as to said specific sum of two hundred
and seventy-five dollars as above specifically decreed to be paid by said Henry
Stevens, to said complainants or their Solicitor in money, as aforesaid. Tt is
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also further adjudged and decreed by this Court, that the Master's fces in this
case be paid by the said defendant, Henry Stevens, administrator of said Kir-
win, deceased, in the course of administration upon said Kirwin’s Estate. It
is further ordered, adjudged and decreed by this Court that no costs are to be
taxed against the administrator of the Estate of said Rolla French, nor as
against said complainants, they being School Trustees, and by law exempt
from all costs in the prosecution of suits, in their official capacity as in this
case.
ISAAC G. WILSON.

ITere follows the Clerk’s certificate of Record, &c., under his hand and
seal.

Assrract BY Eastman & Borsrorn, |
Atty’s for Complainants, )
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SUPREIME COURT

OF THE

STATE OF ILLINOIS.

Srare or Irvisors, 1 o5 Kaxe Counry Crrcurr Courr,

Kaxe Counry. | %% February Term, A. D. 1860.
Board of Trustees of Township Forty, Range Eight,

East of the Third Principal Meridian
Vs

Maryann Kirwin, Execcutrix of the last Will and
and Tastament of Francis M. Kirwin. dececased.
Henry Stevens, Administrator of the Estate of Fran-
cis M. Kerwin, deceased. Augustus M. Herring-
ton, Administrator of the Istate of Rolla FrenchJ

deceased.

Page or Recorbp.
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On the 30th day of April, A. D. 1858, the complainants filed in the office
of the Clerk of the Kane County Circuit Court, their Bill of Complaint against
Maryann Kirwin, Executrix &e., of Francis M. Kirwin.

Bill alleges, that John Randall, Henry Minim and Leonard Howard were
duly elected Trustees of Schools for said township, &e., and at the time of filing
this Bill were a body corporate and politic by the name and style of “ Trustees
of Schools of Township number forty, North of Range number cight, East of
the third principal meridian,” &e.

That at a regular meeting of said Board &e., Rolla French was appointed
township Treasurer; that he held that office until his death ; all of which ap-
pears {rom the Records of said Board, &e. That said township treasurer had -
received from time to time the funds belonging to the Corporation from the-
proper authorities and sources provided by law, and that at the time of his
death, April 17th, 1858, there was in his custody alarge sum of money, to wit,
$3,000, or thereabouts, of said School tunds, as appears from the books and
vouchers of said Corporation, &c. That at the time the said French was ap-
pbinted township Treasurer, he was in the employ of one Francis M. Kerwin,
a Broker and dealer in exchange and deposits in said town, to wit, St. Charles,
as principal Clerk and book-keeper. That said Kirwin at the time of such ap-
pointment or soon after, was fully cognizant thercof, and fully aware of the
funds received by said I'rench as such Treasurer, and of the amount thereof.
That said Kirwin about the 16th day ot J anuary 1858, it being the same day
the said I'rench was appointed township treasurer as aforesaid, or but a short
time thereafter, became and was surety, upon the Bonds of sajd French to said
Corporation for the security of said School Funds, which appears from said

bonds which is here referred to &e. e

That at the time said French, trcasurer as aforesaid, he had no such funds,
as complainants are informed and believe, and did not have thereafter until his
death, save and except his salary at the rate of some $600 per year, which sum
was scarcely sufficient for the support of his family, and that Kirwin well knew
the same. That the said French held the said school funds aforesaid, for the
use of said Corporation to the amount of $3000, or thereabouts, in Cash, as

complainants are informed and believe ; which funds French deposited in the
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office of said Kirwin, and with the knowledge and approbation of said Kirwin
on or about the..______ day of March 1858, nominally in his own name, but
really for the benefit and in trust for said Corporation. That said funds or a
large portion thereof (of the precise amount complainants are not informed) are
still held by said Kirwin or hislegal representatives in trust and of'a right belong-
ing to said Corporation. That said French died intestate. That said Kirwin died
April 15th, 1858, leaving a Will, and in compliance therewith Maryann Kirwin,
his wife, has taken out letters as Executrix, but has filed no bonds as required by
law,% as such executrix in said estate &e. That said executrix has entered upon
her duties, as executrix in the estate of her late husband, and szeks to convert
said Trust fund above described and referred to, as assets belonging to the estate
of said I'. M. Kirwin deceased, and neglects and refuses to set apart the same for
the use and benefit of said Corporation &c. That there are large amounts due from
the said Estate of Kerwin to depositors, and other demands as complainants are
credibly informed and believe. That said exccutrix has no property in her own
right, sufficient to protect the bonafide creditors of said Kirwin’s Estate, from
the wrongful acts of omission or commission of said execatrix in relation thereto.
That the bulk of the assets of his said estate is in personal property, consisting
of money and securities. That there is danger that said Trust fund will be
wholly lost unless the said executrix be enjoined from in any manuer convert-
ing the same as the assets of her husband’s estate, and that she be decreed to
set apart and pay over the said fund for the use and henefit of said corporation
&ec. That said French died insolvent, and that said Trust F'und will be in dan-
ger of being lost unless the reliet above sought be granted &e.

That said exceutrix combining &e., (here follows the usual-charge of con-
federacy with unknown persons) refuses to set aside the said Trust I'unds right-
fully belonging to said Corporation or to secure the same to and for the use of
the same, or to pay the same over to your Complainants, pretending that the
tunds so received as aforesaid, is a sum deposited in the common way of ordi-
nary depositors, therefore the assets of the estate of I. M. Kerwin. Said confe-
derates refuse to discover what such funds were, or the particulars whereof the
same consisted ; or the amount or value thercof’; when or in what manner they
were received ; or to whom or how paid; and what has become therecof particu-
larly. Complainants expressly charge that said Kirwin died seized and posses-
sed of said funds in Trust only, and that said exccutrix has, or is about to con-
vert them as assets of such Estate, without making any satistaction to complain-
ants for the control or use ot said Trust Fund &e.

Here follows the usual prayer for discovery as to said execrutrix and con-
federates, (without oath) as to all charges and matters in said bill, and especially
whether the said Trust Fund was received by said I'. M. Kirwin, in trust for
the use of said Corporation ; at what date said fund was received, and the full
amount of the same, and whether or not after the time said French was appoin-
ted Township Treasurer, as atoresaid, he deposited any other and different mo”
neys, except said Trust Funds herein referred to with the said F. M. Kirwin’
and whether or not said I. M. Kirwin, when such deposits were made, was not
fully cognizant that such funds were the School funds of said Corporation, if
not, what funds they were, and from whom received, that said executrix may
specifically answer whether the said F. M. Kirwin died possessed of said School
fund in trust or otherwise, and if not, where the same now is, and what has be-
come of the same; that she may set forth a true account of all such debts as
were due and owing from said Testator at the time of his death, to whom, by
whom, and on what securities, and how or in what manner, and on what account
said debts were contracted respectively, and that said Trust Fund be set apart
and paid over to complainants and not to be converted as the assets of said Es-
tate. (Here follows usual prayer for general relief, &c.) Also usual prayer for
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injunction to accord with charges in the bill, and also for usual writ of suin-
mons ; all in the usual form. ,
: Signed by Joux RanpavrL, President
ot the said Board of Trustees.

(ILere follows the usual affidavit as to the charges in said bill, by said John
J. Randall, made the 30th day of April 1858.) :

Injunction issued out of the proper office April 30, 1858, in accordance
with said bill. Said writ of injunction was returned served by the proper officer
April 30, 1858.

Summons in Chancery isssued out of the proper office, April 80, 1858, -in
the usual form, and on the same day was returned served by the proper officer.

On the 10th day of May 1838, it being one of the days of the May term
of said Court, the defendants were ruled to answer by Monday next, May 17th.
Time extended for answer until Wednesday next, May 18th, 1858. Answer
was filed in this cause by Maryann Kirwin.

Answer neither admits or denies that said French was cover appointed
Township Treasurer, as charged, &e. Denies that said French, as Treasurer
ot said Township, ever received any money or funds belonging to said Corpora-
tion, or from the proper authorities provided by law. Admits that French died
the 17th day of April 1858. Denies that there was in his custody at that time
$3,000, or any other amount or sum belonging to said School Fund. Admits
that French was in the employ of said Kirwin, but does not know in what ca-
pacity. That said Kirwin kept a banking and exchange and deposit oflice in
said St. Charles. Denies that her late husband had cognizance or knowledge
that I'rench ever received any funds as Treasurer of saicl Corporation. Denies
that French ever received any School Funds, while in her said husband’s em-
ployment. Denies that her said husband over had any knowledge that said
French ever received any School funds belonging to said Corporation ; does not
know whether her husband was surety on said French’s Bond ; does not know
whether said I'rench had any Cash or {unds of his own; on information and
belief he had a large amount; also large sums of money in his hands of differs
ent persons and societies; the exact amount of said sums she does not know ;
does not know the exact amount of salary said Frenceh reccived for his servicds
as Clerk or book-keeper. Denies that Freneh ever placed any funds belonging
to suid Covporation, or any School Funds or any Trust Funds in the hands or
under the custody and control of said F. M. Kirwin. Denies also that said Iir-
win ever knew or had any reason to know that said French deposited any funds
tn his said Kirwin’s office, belonging to the School Fund. Denjes all such alle-
gations of said bill. Denies that any money or bank-bills remained in the hands
of said Kirwin at the time of his death, whiclh had been deposited by said
French as said Treasurer. Denies that any funds or money of any kind was
left by said Iirwin at his death which had been deposited by said French be-
longing to said Corporation. Denies that any such came into her hands as the
legal representative of the estate of said Kirwin. Admits that French died
April 17th, 18358, intestate. That Kirwin died April 15th, 1858, leaving a Will
as charged.. That she has taken out letters as executrix of said Kirwin’s estate.
That she gave no bonds as exceutrix ; denies that she has entered upon her du-
ties as executrix, or done anything as to said estate except to remain in the
house and take care of the same and the household furniture, since the death of'
her husband.  Denies that she has attempted or designed to convert any Trust
funds with asscts ot said estate. Admits that she has refused to set apart any
of the funds belonging to said estate, for the use and benefit of said Trustees,
for the reason that she had no funds in her hands belonging to them. That she
has no knowlege as to the amount due from the estate of said Kirwin, as depo-
sits and other demands.  That Rolla French in his life time was in the habit of

having, holding and handling large sums of money ; that said French has been
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in the habit of depositing the same in the office of said Kirwin, in his (said
Frencl’s name and right, in the ordinary manner of doing business of that cha-
racter, and drawing the same from said office whenever he wished to use it.
Avers that if French had any money deposited with said Kirwin at the time of
said French’s deathy she believes was deposited in his own name and right, and
in the usual manner of making deposits. Denies all combination e,

Signed MARY ANN KIRWIN,
May 24, 1858, it being one of the days of said Court. On motion of complain-
ants leave is given to file a supplemental bill making one Henry Stevens party
defendant to this bill.

On the same day supplemental bill was filed.

Complainants set forth that heretofore a bill of relief; discovery and for
injunction was preferred to said Court, &e.y which is now pending in said Court
in the words and figures following. (Here follows a copy of the first bill here-
jnbefore set forth.

Complainants represent that since filing the original bill in this case, on
information and beliet that said letters of exccutorship granted to said Maryann
Kirwin have been revoked, and that one Henry Stephens has taken out lotters
of administration in the said estate of I, M. Iirwin; that he has entered upon
his duties and seeks to convert said Trust Fund (referred to, and in the posscs-
sion of the said representative of said F. M. Kirwin, deceased, as stated in the
said original bill, which is here referred to for a full statement ot said Trust
Fund,) as assets of said estate to the injury of said complainants.  Complain-
ants pray that said Stevens may be made a party to said bill &e., and that he
may answer respectively the same charges and questions lierctofore in the ori-
ginal bill charged and propounded to gaid executrix. Oatl being waived &e.

That unless the said administrator be restrained Ly this Hon. Court, there
is great danger that said Trust Funds will be wholly converted as assets of the
estate of said I'. M. Kirwin, and lost to the * cestuj qui trust” as they are in-
tormed and believe the estate of said I'. M. Kirwin is not sutlicient to pay the
liabilities against it; that it is insolvent. Pray for full Lenefit of originaul bill
in all its equitable intendments.

That said Stevens may answer whether the said IF. M. Kirwin died pos-
sessed of said School Fund, in trust or otherwise, if not where the same now is
or what has become of it? that hé may set forth a true account of all such debts
as were due to and owing from said F. M. Kirwin at the time of his death, to
whom and by whom and on what securities, and how and in what manner, and
on what accounts said debts were contracted respectively, and that said Trust
Fund may be set apart and paid over to complainants &e., and for general
reliet &ec.

Here follows the prayer for injunction, &e., in the usual form in pursuance
of the bill &e., and also the writ of summons, &e.

On the said 24th day of May 1858, injunction writ issued out of the proper
Clerk’s office, in the usunal form &e. 5

On the 26th day of May 1858, writ was returned served by the proper offi-
cer on defendant Stevens. Writ of summons issued May 24th, 1858, in due
torm from proper office, &e.

Returned by proper officer, endorsed, served May 235th, 1858, in usnal
maniner. 5

On the 27th day of May 1838, it being one of the days of the May term of'
said Court ; on motion of defendant Stephens, injunction is so modified as to
allow him to collect debts due said estate &c., but not to pay over any of the
assets or money belonging to suid estate to any of the creditors of said estate or
any other person &ec.

Nov. 13th 1858, it being one of the days of the November term of said
Court, said Stevens files his answer &e.
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Which answer is almost a literal copy of the answer of said Mary Ann
Kirwin, which is a substantial denial of every allegation in the bill with the fol-
lowing exceptions: Admits that Iir'win kept an exchange and deposit office,
and that French was in his employ. Don’t know in what capacity. That
French died April 17th, 1858, intestate. That Kirwin died April 15th, 1858,
leaving a will as charged. That hie has been appointed administrator of said
estate and given bonds as such, &c. Admits that he has refused to set apart
any of the funds of said estate for the use and Dbenefit of complainants &e.
Makes no discovery of assets or debts of said estate, as he has but little know-
ledge thereof. Says he has been intformed and believes that said French was
constantly recciving, having and holding large sums of money, and was in the
habit of depositing the same in the office of said Kirwin in his own name and
right, and the usnal manner, &c., and of drawing out the same from said office
in the same manner of other depositors, &c. Avers that if French had any
money deposited in the office and with said Kirwin at the time of French’s
death. IIe believes the sams had been and was d2posited in his own name and
right, and for'his own benefit and in the usnal manner &e. Denies all un-

lawful combination, &ec.
Signed HENY STEVENS,

March 12, 1859, on motion of defendant, cause set down for a hearing at
the next term of said Court, and that testimony be closed by 10th of May next.
May 30, 1859, on motion of plaintiff, time extended for closing proof to 15th
October 1859.

December 12th, 1859, gencral replications were filed as to said original
and supplemental Lills, in the common form: by complainants.

March 6th, 1860, it being one of the days of the I‘ebruary term of said
Court for 1860. On motion of complainants, leave was given to make Augus-
tus M. Hetrington administrator of Rolla Frencly; parcy defendant &e. On the
8th day of March, 1860, a supplemental Lill was filed for that purpose, and sets
up, that on the 30th day of April, 1859, complainants filed their original bill of
complaint (before stated) (respecting concisely the allegations ot said original
bill), (and also the supplemental bill hereinbefore set out, making Ilenry Ste-
vens as administrator of said I. M. Kirwin’s estate.)

Said last bill further sets up that on the 1st day of May 1858, Augustus M.
Herrington took out letters of administration from the proper oftice upon the
estate of'said Rolla F'rench, deceased, said French having died intestate, and that
the said Ierrington has become the legal representative of said French, for
the due settlement of the estate of said I'rench and that complainants onght to
have the same relief against said administrator &e., as they might have had
against said French were he now living and appea -ed to this bill.

Bill requires said administrator to answer (without oath) according to his
best knowledge, information and belief, to all and singular the matters and char-
ges aforesaid, set forth in said original Lill &e., and true and perfect answer
make to this supplemental bill, and all charges therein set forth, &e., and espe-
cially may he discover according to the best of his knowledge, information and
belief, whether said French died intestate, if so, whether the said Herrington
has taken out letters of administration &e., upon the estate of said French,
deceased, and whether he has not entered upon his duties as such administra-
tor, and it so, whether he has marshalled the assets of said estate; whether
there were funds belonging to said estate which appertained to the Sohool
Fund of complainants, if so, how much and whether said cstate was solvent ;
and that it may be declared by this Court that complainants are entitled to some
relief against said defendant as such representative of said I'rench, and the same
henefit of said original suit, and all proceedings therein, as they might have
had against the said Rolla French, if he had been made a party and appeared
to complainants’ original bill, and was now leaving &e.
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On the 8th day of March 1860, defendant Herrington files his answer to
said supplemental bill.

That of his own knowledge he does not know that said French was appoint-
ed Township Treasurer as charged, yet from his information and belief he was
Does not know of his own knowledge that as such Treasurer he received School
moneys as charged &ec., but on information and belief he did. Does not know
that French, at the time of his death had $3,000, or any other sum of money
belonging to said School Fund. That on information and belief the said French
at the time of his death had deposited to his credit in the bank of F. M. Kirwin
about §2,000, but whether such deposits belonged to said School Fund or the
funds of said French, respondent is entirely ignorant. As to whether that said
French had no considerable Cash funds ot his own, this respondent is ignorant,
has no knowledge as to French’s money, except from his salary, or as to the
charge that French with the knowledge and approbation of Kirwin deposited
said funds in the office of said Kirwin. Admits that French died intestate &ec.
April 17th, 1858 ; that he dicd insolvent and without means to pay his debts.
As to manner and time of the deposits being made, or as to what particular
fund such deposits belonged &e., respondent has no knowledge or information
except from the books of said Kirwin, which show such deposits to have been
made in the name of French, and appears to his personal credit. Admits that
he took out letters of administration upon the estate of said French as charged,
and filed bonds &e. That respondent has entered upon his duties and attempt-
ed to marshall the estate of said French, but has bLeen wholly unable to tind
assets except as above stated ; a small amount of household furniture and goods
and a few articles of jewelry ; in all far less than the widow and family o? said
French are entitled to by law. That he left a child abont five years old and a
widow. That no money or evidence of money of any kind belonging to the
School I'und above mentioned ; except as above stated from the books of said
Kirwin, have ever come to the hands or possession, or knowledge of respondent
&e., and he has no information or beliet that at the time of his death said French
had in his personal possession any moneys or funds of the complainants, and
that no such fund has ever come to the'hand or control of respondent
administrator or otherwise &ec.

as such

EvipexcE.

Deposition of Ira Minard filed December 14, 1859. (Caption in usual form)
(for Lrevity in this abstract the interrogatory is carried into the answer.)

My name is Ira Minard, age is 47, occupation, Banker, residence St
Charles. I knew Rolla I'rench ; first became acquainted with him in 1847 or
1848, and it ceased in April 1858, at his death. TFrench was in the cmploy of
Francis M. Kirwin from December 1857, until the time of his death. Fronch
did extra work for me evenings for which I paid him $100. Francis M. Kirwin
was engaged in the Exchange or Brokerage business from December 1857, un-
til April 1858. The business was carried on at my Banking house in St. Charles,
French was Kirwin’s book-keeper, and a part of the time acted as cashier. Kir-
win had no other person in his employ from December 1857 to April 1858, in
his banking business, perhaps one halt the time in banking hours, from 9 to 19,
from 1 till 4. Kerwin’s Banking office was in the same building with my busi-
ness oflice, consulting room between. I doue my depositing with Kirwin, and
was familiar with the business transactions of both Kirwin and French and was
acquainted with the business transactions of the Bank. I know nothing ot* the
“bonatide” value of the assets of the banking-house of F. M. Kirwin at the time
he opened in December 1857.  (9th Qut & Ans. suppressed.)

I think I was familiar with the pecuniary condition ot Rolla French during the
period of his employment by I*. M. Kirwin. I think he had no personal money
belonging to himself, of any considerable amount; he was embarrassed in his
jiabilities. I think he had no ready moaey, as I had frequently to loan him
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money to defray his family expenses. Mr. Kirwin and French both told me
that French was employed by Kirwin upon a salary; for the first year it was
$600, after that it was to be $800. I paid him for extra services for me, his
note for $100, and interest. Mr. French had no other means of income or re-
venue to my knowledge, except his salary from Kirwin, the $100 I paid him as
stated, but the emoluments of his office as Notary Public. Mr. I'rench had a
family consisting of a wife, one child, and a hired girl; and from my knowledge

of his manner of living I think his expenses would be §75 per month or more.

I know ot French acting as Township Treasurer for Town 40, N. R. 8, East 3d

P. M.; known at St. Charles during 1857 & 1858 until his death. T knew of
his receiving moneys as such Treasurer, during the time he was employed by
Kirwin as above stated. I saw him receive it some two or three times or more,
of Mr. Marks, Collector. 1 could not exactly say what the amounts were, but
I think as high as $2000, at one time, and probably less at the others. I know
from Mr. Trencl’s statement, that he was going to get other moneys as such
Treasurer. He got my horse and buggy to go down to Geneva, and the reason
he gave for wanting it was, he said he was going to get the money that belong-
od to the School Fund. Said it was deposited with Wm. B. West, and he was
going to get it in silver and he could not bring it up by hand; he said the
amount was $800 or over. Ile got the buggy ; came back; told me he had got
his money. I saw him take some specie bags and go into the bank. I think
it was the last of March or first of April 1838. There was more than one bag
that French carried into the bank. The bags would hold from $200 to $350,

each, of silver coin, and I should judge that there was from $200 to $350, in
each bag. I noticed no particular mark on them at the time, except the bag
that I saw afterwards in the Bank, marked I think ¢ $275, from William B.
West,” which I should think was one of the same hags. The mark I should

judge, without doubt, was in Wm. B. West’s hand writing. I opened the bag

and helped to count the money out, after the death of both French and Kirwin.

[ think there was $275, it was all in silver, I think mostly quarters. It was

in April 1858 that I assisted in counting this money. It was in the vault in

my Banking Iouse. It was passed over to Mr. Stevens by request of Mus.

Kirwin, R. K. Swift and King, after his appointment as administrator of the

ostate of F. M. Kerwin. This money. was passed over to Ilenry Stevens as

near as I could state within ten days after his appointment as administrator. I

Jearned from F. M. Kirwin, at the time I advised him not to go bail, that

French deposited with him or in his Banking ITouse the School Funds which

came to the hands of said Frenclh as Township Treasurer of St. Charles for the

current year of 1857 or 8. Kirwin stated as his reason for going bail that the

money would be left in his Banking offize, and it would be under his control,

and he should know what depositions would be made of it.

Qur. 23.—State whether or not you learned from F. M. Kirwin or other.
wise, that Rolla French deposited with said Kirwin, or in his Banking House,
the money he received as said Township Treasurer as School Fund from the
first of February 1858 to the first of April following, or any part thereof. If
you state from whom, and how you learned such facts about the amount or

amounts of money thus deposited with said Kirwin, state fully and definitely
all you know upon such subject.

Axs. Surpressep.—I learned such to be the fact from both French and
Kirwin. T supposed it to be the School Fund. I saw Mark pay him quite a
large amount of money. I think it was $2000, just, took his receipt for it.

I did know but have forgotten about the amount of the funds in the Bank-
ing House of . M. Kirwin at the time ot his death. It was $600 to $800, I
think, less than $200 in currency, less than $100 in @old, the balance in silver,
more silver than gold and bills, the largest amount in quarters, some halves
and small change, mostly American. One bag I think had 2275, mostly all in
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American quarters. The last I saw of these funds they were in the vaunlt and
passed over to Ilenry Stevens, who received them as administrator of the estate
of Kirwin; they were passed over to Stevens probably within ten days after his
appointment as administrator.

Cross ExXAMINATION.

T'rench had my horse and buggy to go to Geneva to get money from West,
I think the last of March or first of April 1858. I do mnot recollect positively
where I was when he returned, but I must have been about the bank premises
or office. I did not examine the bags or their contents when French returned
from Geneva, I saw them taken out of the buggy, but did not see them opened.
I must have been quite near the bags, possibly might have assisted about taking
them out, I am not positive that I had either of them in my hands before they
were carried into the bank. I did not examine the bags before they were carried
into the bank. Only from their general size and appearance. I do not recol-
lect whether I saw any hand writing upon the bags, of ecither one of the bags
before the same were carried into the bank. I might and might not, but don’t
recollect. I saw no paper or papers attached to cither one of the bags, before
the same were carried into the bank except the tags or cards. I have a distinet
recollection of seeing tags upon the bags, but am not positive whether they were
on the whole or not. I am not positive who carried the bags into the bank. T
think French carried some, have an impression that Gale was there. I do not
recollect whether I saw the bags after they were carried into the bank, the day
Trench got them or not, but I think I did not. I think I saw one of these bags
afterwards, am not positive. I think I saw one of themn within ten days or two
weeks after. I saw at that time one of the bags, perhaps more. There was
one with a tag on it that apparently had not been opencd, it was in the safe in
the vault. I could identify that as being one of the bags that French brought
home with him at the time hie had my horse and buggy, only by the tag and
size of the bag. It is not necessarily the custom for Bankers when they send
away bags of specie to put cards or tags on them to show the amount of specie
in the bags ; that would depend whether it belonged to parties receiving the
money, or whether it was sent in a package; the only thing on the tag or cards
by which I could identity this bag as one of the bags that French brought home
with him at the time he had my horse and buggy, was the size of the card and
the impression that I got from William B. West’s hand-writing on the card. I
could not say that 1 saw William B. West’s hand writing upon the card at the
time French brought home the bags; this was the same bag I saw in the vault
after the death of Kirwin. At the time I advised Kirwin not to go bail for
French he had received the School Fund for 1857, but not for 1858.

DirecT RESUMED.

I was in the vault of the Banking House of I. M. Kirwin, generally every
day when at home, to get my private papers. I did not notice any bags or bag
of specie there after F'rench’s trip to Geneva, that I had not noticed before, and
I might go into the vault every day for a month and not see any money, as the
money was kept in a safe, in the vault. I only learned from what French told
mae, as to where he got the bags of specie, when he got the horse and buggy. He
said at that time he was going after the Schocl Fund at Geueva. French said he
wanted my horse and bugey to go to Geneva to get the School money. I am
not positive when he returned he said he got it or not. The reason why I think
that the bag of specie containing $275, found in the banking office of F. M. Kir-
win after his death, and which was passed over to ITenry Stevens, was the
same fund which French reccived as part of the School F'und obtained at Ge-
neva, is that Mr. French told me that it was mostly in silver and the tag on the
bag marked in William B. West’s own hand writing.

Cross-ExayixaTioN CONTINUED.
1 know French had my Lorse and buggy to go to Geneva to get School
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Fund from what he told me, and he geunerally told me the truth, and he was
gone about long enough to go there and back. All I know about it is what
French told me and the reasons given above.

IRA MINARD.
(ITere follows certificate of magistrate, &c.)

Derosrtion or REED FFERSON.

Caption in usual form. - My name is Reed Ferson, occupation farmer, age
50, live in St. Charles, was a little acquainted with Rolla French’s pecuni-
ary circumstances in 1857-8, he used to tfrequently want to hire money. He
had no monied means to my knowledge ; don’t know as I would have been
likely to know it he had any means. Ilis business habits were good. IIe was
in F. M. Kirwin’s employ trom December 1857 to April 1858, bovkkeeper and
tending Bank. ITe has been in the employ of Ira Minard directly or indirectly
five or six years. I was his bail as Township Treasurer for 1856 & 7. I was
not acquainted with his pecuniary condition during that time. I do not know
of his having any property liable to execution while he was employed by Kir-
win.

Cross Ex.
IIe might have had property unknown to me.
REED FERSON.

(IXere follows usual certificate of magistrate, &e.)

Drrositiox or JonN Mark.

(Caption.) My name is John Mark, reside in St. Charles. I haveknown
Rolla French and Francis M. irwin 4 or 5 years. I was the Collector for the
town of St, Charles for the current year 6f 1857. Rolla Irench was the Town-
ship Treasurer for the town of St. Charles for the current year 1857, until April
1858. I paid funds to said Township Treasurer as Collector for said township.
They belonged to the School Fund. I paid them to Rolle French. The first
was $500, sometime in December 1857.  The next I have any account of, was
on the 27th d:w of Jannary, 1858, $200. In the month of February 1858, I
paid him $3,853 02. The 8th of March 1858, T paid him §1160 96. The 29th
day of M‘uch lbo\ , I paid him 8§79 50, amounting in all to $5793 48. At the
times I paid him the said several sums meuntioned, Mr. French was in the
Bank with . M. Kerwin. I don’t know in whose employ he was, he was in
the Bank there and paid off checks whenever I called upon him for any. I sup-
posed from appearance that Mr. French was bookkeeper in the banking house
of I'. M. Kirwin, from 1st of December 1857 to April 1858. Kirwin was ge
nerally present when I paid French the funds as above stated. Could not say
he was there every time I paid him.

Cross Rx.

I paid French paper money with the exception when I had checks on that
bank from individuals. IIe gave me receipts for them the same as money. 1
might have paid $1000 in (,hcd\s, not able to state how mueh ; kept no account

of it. JOIIL\ MARK.

Ilere follows certificate of magistrate, &e.

Drrosirron or ITexey B. Prircs.

(Caption.) Name is Ienry B. Peirce, age 26 years, oceupation, book-
keeper in Bank, residence Geneva. Irom 1st of January to 1st of May 1858,
I was in the employ of West & Moore, Bankers at Geneva. I was bool\l\eeper
and teller. T do not know whether there was on deposit with West & Moore
money belonging to the School Fund of the town of St. Charles or not. There
was money dcpns:tcd by Mr. Iliggins, the School Commissioner, and he gave
checks for it.  Rolla French drew out of said Bank moneys so depomtcd by
Wiggins, sometime in March 1858. I have no way of knowing how much ex-
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cept by recollection. My impression is about $1000, might have been more or-
]ess ; was some gilver paid Lim, some gold. I delivered it to him. There were
two bags certain, I think three, two of silver and one containing gold. The
bags were common shot bags. The silver was principally American half and
quarter dollars, could not say of which there was the most, there were cards or
tags marked with the amount. The bags were not sealed. Could not say the
exact amount in each, probably about §250. My manner of putting up specie

into bags when it consisted of halves and quarters, usually was to count the

halves and quarters separate. If there were enough of either kind to fill a bag,

I filled it with one kind, if not, I filled with one kind and finished with another.

I have no definite recollection as to this more than my usual way of doing bu.

siness. These bags would contain from $200, to 8300 each. About $250. I

paid this money to Mr. French on his presenting the check of David Higgins,
School Commissioner. I do not know where that check is. It has been given
up by West & Moore to Mr. Iliggins, as is the custom on settlement. W. J.
Gale was with Mr. French when the money was paid him. I do not recollect
during the year 1858, of Mr. Frencl’s drawing any considerable sum of money
from said bank. I have no recollection of F. M. Kirwin from December 1st 1857,
until his death, drawing any considerable sum of money or bags or bag of specie
from said bank. I have no way of knowing to what fund the moneys belonged
which French drew out, except from the books. The money was deposited by
David Higgins, School Commissioner of Kane County, and I understood that
Mr. French drew it as Town Treasurer of St. Charles. The names of the firm of
West & Moore are, Alexander B, Moore and William B. West,

Cross Ex. By DEFT.

I came to the conclusion that it was the School Fund, as Mr. Higgins told
me that the money he deposited was School money, and that he gave checks to
the Township Treasurer for the portion of School money belonging to the seve-
ral towns. All I know about it is, what Mr. Higgins told me. I knew that
Mr. French was elected Township Treasurer for the town of St. Charles, by
common report, I paid the money to French on Mr. Higgins™ personal check.
Higgins deposited small amounts with West & Moore, previous to about the
middle of March, 1858, about that time he deposited this School money, about
$12,000.

Direcr REsuMED.

The identical coin paid French came from the County Treasurer, the money
was paid to Mr. French the last days of March. After the 20th this money
came from Wm. P. West, County Treasurer, in this way: Mr. West gave Hig.
gins a check which was placed to Higgins credit. West had previously depos-
ited funds belonging to the County of Kane with West & Moore, and this check
was charged to West’s account.

HENRY B. PEIRCE.

(Here follows usual Magistrate’s Certificate.)

Dec. 14th, 1859, deposition of Wm. J. Gale was filed in the proper office
on part of the complainants. ~ (Usual Caption.)

Name is William J. Gale, age 35 years, occupation, dentist, residence St.
Charles. I was acquainted with Rolla French and Francis M. Kirwin. First
acquaintance with Mr. French in 1851; continned until his death. TFirst be-
came acquainted with Mr. Kerwin in 1854, and the acquaintance continued
until his death. Mr. French acted as Township Treasurer for the town of St.
Charles for the years 1857 & 8. I went to Geneva with Mr. French the last of
March 1858, at the Bank of Geneva, he received some money, about $1100
or $1200. I saw the money counted and put up for French, IIenry Peirce
counted the money and put it up into bags. I think there was no one present
but Mr. Pairce, French and myself; my impression there was about $500 in
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gold, the balance in silver, mostly American quarters, my impression is it was
American gold. These funds were put up in shot bags ; the gold by itself; the
silver by itself. I think the gold was put into one bag. I do not remember
how many bags in silver there were, but there were more than one. These
bags were common shot bags, tied up with strings with tags tied to them, with-
the amount marked upon them to each bag. French brought these bags and
contents to St. Charles and carried them into F. M. Kirwin’s bank. I don’t
know that I ever saw them afterwards to recognize them as the same bags. Mr.
French told me at the time he got this money, that he got an order from Mr.
Higgins, the School Commissioner to go to the Bank to get the money, he said

it was the School Fund. It came into his possession as School Treasurer, heard

him say he was School treasurer. This money was in shot bags, it was turned

out on the counter and counted and put back into the bags. T'rench took them

and brought them to St. Charles. I cannot say whether the money was put
back into the same bags or not. I have no interest now in the estate of F. M.
Kirwin, at the time of his death I had then on deposit about $290, I do not
know that any part of such deposit has been canceled or paid by the represent-
atives of said Kirwin. I sold a hundred and four dollars of said deposit to C.
G. Scott, took his note for it, the balance to E. Chapin for land in Minnesota.

Cross Ex. By DEFT.

I only know from common report and the declarations of French that he
was Township Treasurer of the town of St. Charles. I do not know except
from French’s declarations that he ever received any money as such Township
Treasurer. At the time the money was counted in the bank at Geneva there
was present Ienry Peirce and myself. I took no part in counting the money.
I have not the amount got from there. I do not know, except from French’s
declaration, that he had any order from Higgins for School money. At the
time French got the money there was more than two bags; don’t know how
many more. I carried one of the bags from the bank to the carriage; there
were tags attached to the bags and figures upon the tags; impression is they
were paper, about an inch and a half long. I think they were attached to the
bags by strings. I have no recollection of seeing anything but figures on the
tags ; have no recollection of secing any words or names upon the tags. I han-
ded the bags from the carriage to French at St. Charles, at the time he carried
them into the banking house of F. M. Kirwin. I think 1 would have been
likely to recollect it, had I seen any words or names written on the tags of the
bags. I know from no other source except the declarations of French, as to the
capacity in which he received this money.

Direct RESUMED.

At the time French went to Geneva for this money, he was employed in
Kirwin’s bank as bookkeeper or Clerk. Kirwin had no other bookkeeper or
clerk from December 1857, until his death. Of the money put up by Peirce
for French there was I should judge about $500 in gold, and $500 or $600 in
silver. There was nothing that called my attention to tags or marks upon them
affixed to these bags. I don’t recollect what the object of the figures were on
these tags. I cannot state the numbers corresponding with such figures. The
name of William B. West might have been written on one of the tags, but I
have no recollection of it. I went down to Geneva with Mr. French as a friend,
he asked me to ride down with him. I had no interest in the matter whatever.

Cross Ex. RESUMED.

Mr. Kirwin went Chicago about the first of April 1858. Mr. French had
charge of the bank until about three days before his death. Ire Minard then
took charge of it until Mr. Kirwin’s death. Mr. Kirwin had no charge of the
bank after he went to Chicago. Mr. French had charge of the bank [after
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Kirwin went to Chicago I think about two weeks. After French left Minard
had charee of it about three days. Mr. Kirwin was unable to do business of
Lis bank some five or six weeks before his death. I know of no one having
aceess to the books, papers and money of Kirwin’s Lank, except Kirwin, French
and Minard ; nor of any one acting as cashier except them.

1f there had been any names or words on the tags of the bags that French
got at Geneva, I should have been likely to have remembered it. I remember
the figures. I have no recollection of seeing William B. West’s name on either
of the tags.

Direct RESUMED.

M. Kirwin was in the habit of coming to his bank every day until about
the first of March 1858, and at short intervals during the month of March and
until he went to Chicago. At the time he left for Chicago his intellect was
clear and he seemed to understand clearly his business matters.

W. J. GALE.

(ITere follows certificate of Magistrate.)

December 16, 1859, by agreement this cause is set for a hearing before the
Judge of this Court at Chambers, on 4th Monday of January next at 10 A. M.

Testimony of Ira Minard taken on the hearing.

Francis M. Kirwin commenced banking on his own account in St. Charles
in January 1857, and continued until April 1858. Mr. French was the only
bookkeeper and teller I know of. I think French began in Jannary 1857, am
not positive, continued till April 1858. I was as familiar with Kirwin’s Bank-
ing business, as I should be with any man’s business that I was not doing myself.
All the means I had of acquaintance with Kirwin’s banking business from De-
cember 1857 to April 1858, was my own business with him; was frequently
there. I had frequent interviews with Kirwin from December 1857 to April
1853. Ile used to call upon me for advice about doing certain things, he fre-
quently, several times showed to me his balance sheets as banker. Irom that
1 only infer what his condition was. I presume that in the Summer and Fall
of 1857 he detailed to me his financial condition. Ie made frequent statements
by showing me his balance Look. I became familiar with his banking business
only from his balance book and his statements. IIis balance book purported
to be full and complete I should think. IIe made statements to me several
timoes in 1857 & 1838, once in the month of August or September 1857. I
spoke to Kirwin about School Fund of 1838. Ile said that Mr. French said
that the School Fund for 1858 was to be deposited with Mr. Kirwin. Mr.
French at that time was acting as Township Treasurer for the town of St.
Charles. He had thus acted for 1857 & 1858. I think I could not be positive
whether Kirwin afterwards said where the money had been deposited, he might
or might not.

Qur. 20.—If you know, state where the School Fund of the town of St.
Charles was deposited for the year 1858.

Axs.—I have drawn money on Mr. French’s check there.

Qur. 21.—If you have any facts to give as to where the School Fund of
St. Charles was deposited for the year 1858, state them fully and at large.

Axs.—I have none only that I have drawn money there and have seen
Mr. French give other checks to teachers on different districts on Mr, Kirwin’s
bank.' :
The money which I drew belonged to District No. 7, of the town of St.
Charles. Mr. Kirwin stated to me that the School Fund for the town of St.
Charles for 1858, was to be deposited there. I do not recollect of hearing
French and Kirwin talk the matter over together. I saw Mr. Marks, Collector,
paying over money to Mr. French, what I supposed to be the Township School
Fund, cither in February or March 1858. Mr. French told me so in presence
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of Mr. Kirwin. I do not know what was done with the same. Mr. French
wus counting the money on the desk when I saw him. Mr. French at that time
120 as acting as hooklkeeper and cashier for Kirwin. There was about $2,000, I
think. I do not know what French done with the money. Mr. French and
Kirwin were counting it at the desk. I left before they got through. 1 have
received money from Kirwin’s bank in checks for District No. 7. I have drawn
money in 1838 from Mr. Kirwin for indebtedness due, several times. Some of
the times Mr. Kirwin paid it, and sometimes Mr. French paid it in checks. I
: think I drew it in February or March 1858, cannot be positive. I probably drew
‘(/ﬂﬁﬂ onel Q) =v7) 191 out in all Detween($100 and $200; could not state positively. This fund of Dis-
" trict No. 7, was drawn for indebtedness I had against them by the orders of the
Directors. I could not say that I know of any of the School fund for 1857 being
122 Grawn from Kirwin’s bank. I could not say but a part I drew was of the fund

of that year.

Cross ExaMINED BY DEFT.
I drew from Kirwin's bank in February or March 1858, between vne and

two thousand dollars.

Joux P. Lewis Swory ror PLTFF.
I was in the banking business with Mr. Kirwin prior to the year 1857. I
123  think I was familiar with Kirwin’s pecuniary condition about January 1857.
He had of monied means at that time invested in the bank about $700. He
had no other monied means or capital to my knowledge. My means of know-
ledge as to his capital at that time was, that I had been connected in business
with him, and it was all he had invested in business.

Cross EXAMINATION.

T was one of the partners of the firm of Kirwin. I don’t recollect the
amount I put in when the firm started. Somewhere about $2,000. My brother
put in near $1,200 or 81,500, at the time we commenced. [ kept the money |
in the concern, that T put in until we dissolved. I do not recollect the exact
amount. I did not know what Kirwin was worth at the time he went into the
bank, 1 know very near what Kirwin’s property was worth that he had inves-
125 ted in business at the time Kirwin & Lewis dissolved. IIe had no other pro-

< s o » . .
QUU\» S ) perty that I knew(nothingabout, that was afterwards bLrought into his busi-
5 A B¢ ness, for the reason that he agreed to invest more means than e had invested,

‘ and if he had had, he would likely have invested it. 1 had been very intimate
with him and I think he would have told me if’ he had any more property, ev-
ery man that goes into partnership with me tells me what his property is worth
or pretends to. :

Qur. 12.—Did ever Mr. Kirwin tell you or pretend to tell you exactly
what his property was worth or what property he had.

Axs.—TIe told me he had that Stock ot Goods, and his ITouse & Lot, and
said that he could command other means.

Qut. 13.—That is all yon know in relation to his property isit?

Axs.—I think that is all the property he had.

I know this is all the property he had, because I think if he had had other
property he would have been likely to have told me he had. The reason why
I think he had no other property was beeanse he did not tell me of it, and
because I did not know of it, and I think I should have known it, under the
cirenmstances, if he had had it. The particular circumstances that rendered it
197 mnecessary for me to know exactly what Kirwin’s property was worth were, that

we were forming a copartnership, and I think it was nccessary to know what
every man is worth that T form a copartnership with. T intend to. At the time
we formed this copartnership he told me he had that stock ot goods ; that house
and lot, and could command other means, but failed to command them. Qur

126
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partnersnip continued four months. I do not recollect how much money I drew
out on my own account of the firm at the time we dissolved.

I drew out what means I had in the partnership of Kerwin, Lewis & Lew-
is, I left some on deposit. I drew out in cash and oblications £4,600, it was
my own money which I had put into the firm; my brother drew out about the
same amount. The amount I put into the copartnership in cash was about
$2,000, I put in some notes and some time drafts. Some of the notes were
against Zeney Barry of New York. I had two or three notes against Barry, I
do not recollect the amounts ; the notes were cach for more than $100. I do
not recollect the exact amount, they might amount to $800. They were paya-
ble to me. I think these notes were not paid while in the bank, but I am not
positive. T had a note against Kirwin, I do not know whether 1 put that in
the bank or not. I know it was not paid after we dissolved. T think it was
for between 8400 & $500. I am not positive whether I put other notes in or
not. I do not recollect how much money I left on deposit when I went out of
the bank, I think it was more than 81000. 1 do not recolleet the amount. I
do not recollect how long the money remained there. I drew it out at different
times, part of it might have remained three months, I do not think it all did.
T. M. Kirwin carried on the banking atter I left. Ile gave a bond to me and
my brother in the sum of $10,000, to close up the business. (It was here ad-
mitted that the books presented are the books of Kerwin, Lewis & Lewis and
also of Xirwin). T think there was no School Fund account at the time of the
dissolution of Kerwin, Lewis & Lewis. I think French had in the bank at the
timne of the disselution $156 01.

Dirrcr RESUMED.
I learned after we commenced business together from Kirwin that he owed
for a portion of the goods I have referred to. Ile did K;l:’sc the other available
means I have referred to while I was eonnected witii hitm.

Cross ExaniNaTION JRESUMED.

I stated that I did not recollect the amount on deposit at the time of the
dissolution, but I thought it was in the neighborhood of $12,000. All of the
deposits of the old firm were passed over to Kirwin. The old firm received
from Kirwin at the time of dissolution as indemnity for liability to depositors
an indemnifying bond, signed by C. . Parks, and I think by Kirwin for
$10,000.

Evipexcr or Davio Iicaixs,

My name is David ITiggins, age 39, my occupation, Clergyman & School
Commissioner. By the bonds 1 hold, Rolla French was the acting township
Treasurer for the current years of 1856 & 1857, and to April 1858 ; first bond
was signed 28th January 1856 5 second bond 16th January 1858. I have seen
Rolla French write often ; I think his signature is to the bond dated Janunary
1856, from the similarity of his hand writing, I think the signature to the bond
dated January 16th, 1858, is his.

Qur. 6.—State whether you have paid to Rolla French as Township Trea-
surer of the township of St. Charles for the year, from the 1st of January 1857,
to 18th of April 1858, as School Commissiener ot Kane Co., 1lls., any money
belonging to the School Fund of said Township. If yea; state the dates and
the amouuts of such payments as near as you can.

Axs.—I paid Rolla French 20th of March 1858, by check on West and
Moore’s bank to be paid in coin, $1192 37, also same date in carrency $100.

Jaxus T. WuerLer Sworx Conrras.
Am Township Treasarer of St. Charles. Rolla French was iy predeces-
sor. [ have the care and the custody of the books. Theso are the books [pre-
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sented] (Page “A”) this page is in the hand-writing of Mr. French, (Page “A”
put in evidence) know the hand of F. M. Kirwin, also that of C. A. Brooks,
papers presented (Bond “B”) know the hand writing of Reed Ferson. Bond

of the year preceding (“C”) put in evidence.

H. Stevexs Evibenxce CoMpLts.

I am administrator of the estate of I'. M. Kirwin; been acting since the
20th of May 1858. The assets consisted of money, accounts, notes, personal
property and real estate. (Deft objected to Stevens as a witness.) Consisted of
from £5,000 to $7,000. Cash §715 43, besides a little uncurrent of $38, real
estate to the amount of §1500, notes not to exceed $200, balance was in ac-
counts and personal property ; personal property was from §800, to $1000, con-
sisting of houschold furniture, bugg, and harness, Bank furniture, cow, &ec.
Accounts about £2,000, was an old judgment on record of about $500. Ira
Minard passed the money into my hands, it was in gold, silver and bank notes.
T think there was one bag of silver about full ; shot bag containing from $250
to $300, mostly in American quarters; was another shot bag containing gold
and silver, silver mostly of small denominations from 3 to 10 cents ; gold mostly
foreign. Gold 8155 66; change I do not remember. 1 have the custody of
the books of the Banking House of I'. M. Kirwin. The account of Rolla French
presented from 1st day January 1858, to the close, (Ledger “A”) page 231, also
992, of which the following is a true copy :

PAGE $ cts. PAGE $ cts.

1858, Jan. 6, To Am't Cash 215 10 81 1858, Jan 19, By Cash Acct. 219 16 00
g h o @O « 9216 300 ¢ (L0 “ 222 5000

« o« 19 e ¢ 910" 8130/ WCAEFubi 150 s S “ 266 159 30

« o« 98 e« « 9229 10 00 A (5,18 (EeaEme 268 200 00

¢ Teb. 18, « « 273 2500 ¢ March 4, « « “ 276 1155
[8 4 Marchi L et e SomTe ITUTSLLL L Bl TR TR
« o 8,0 s ¢ [ 38 00 (U CORST G e “ 280 9 00

« PR TR « 279 800 ¢ CGRRS (R R ¢« 2822000 00

[ 10 ¢« ¢ b « 176 00 “« « 93 « “ “ 44 00
1 « g« w « « 38290 K& O & M CRRCC ¢« 284 1192 00
PR IR ORISR SO 21 2100 & gt 2GR ie b w 7 06
N [ DR “ () 15 05 o L) 29 « U ) 4 1186 93
“ W Q7 o« 1] “ 3 00 “ “ 3 « &« “ 286 19 25
W W qge W w9yl 90156 @ April 1« we w8 RG)
« @ 19 w « W “ 300 & SR A Rl L 2 18 08
i @ 90w w (U o 4 00 2 = 3 : . “ 2 195 00
i « 93 u w “ i 3 00 (0 LU LU L LU (0 « 17 50
Rl i 085 BRI (e gt gl R ST T 8 00
«“ « 9g u u . « 928 00 (0 ([ R Rt U 288 6 25
“ 3 27 [ 14 “ 168 00 {3 6 6 W « [{3 «“ 22 95
" « 99 u w “ “ 500 ! “ “ 1f “ o o «“ 917
& SIS (R “« 278 1776 30
« April 1 ¢ ¢ £ “« 1250 { Amt deposited from Jan. 6, 1858
" SCRR U s “ 780 53 to April 7, $6,341 20
“ “ 9w o« u “« 3410 Awmount drawn out for same poriod 4,345 17
“ “ gu « “ “« 5656 T Balance to Freunch’s oredit March
“ « G w « « 98) 373923 %.z, J+ /1) 1858 1,996 03

“ (13 7 ot “ “ {3 92 00
3 “ R ¢ “ “ 3 00
113 w 10 v w« “« 291 75 47
Ledger “A” page 240 (Kerwin’s bank book) (was put in evidence) account

with I. M. Adsit, shows balance in favor of Kirwin $991 44
Acconnt with George Smith in Ledger “A” Page 288 (put in
evidence) shows balance in favor of Kirwin of $1,038 50

James T. Wheeler recalled.—I am acquainted with French’s hand writing

R ————————————
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(paper here shown witness report of French showing statement of tax received
by him for 1857, marked Exhibit “D”.) This is French’s hand writing; ad-
mitted in evidence. Township Treasurer’s book offered in evidence from March
23d 1858, to April 5, 1858. District No. 1, Page 62. Dist. No. 2, 58 & 59;
all entries after Jan. 1st 1858. Dist. No. 3, Page 63, all entries after Jan. 1st
1858. Dist. No. 4, Page 67, all entries after January 1st 1858.

Dist. No. 6, ¢« 94+ ¢ & « “« T

Dist. No. 7, “ 68 & %5 ¢ ¢ “ “ oo«

Dist. No. 8, ¢« 71 & « “ « « «

Dist. No. 9, « 72 « « « « d
All of said acct (entries) arelin the hand writing of Mr. French. Copy of above
acct. is marked (Exhibit “E.”

(Exhibit “E”) referred to by J. T. Wheeler.

1838. DistrIcT No. 1.
March 23, To Cash received W. P. West | By Treas. coms. S0 89
Treasurer, R. R. Tax S44 74| ¢« &« 1 64
March 29, To Cash received by “ amt paid C. B. Tucker for
collector of Taxes for 1857 81 82 Teaching 13 96
April 5, To amt. distributed by
Trustees 32 96 $16 49
§159 52 e
1858 DistricT No. 2.
March 29, To amt. received from Collector | Feb. 27, By paid your order M. Swit-
of Taxes for 1857 $87 86 zer, $17 75
April 5, To amt. distributed by March 29, by cash E, M. Sperry
Trustees 22 18 Teacher 70 00
Treasurer’s Commission 175
$110 04
- 889 60
1855 DistricT No. 8.

March 29, To amt received from collector | March 29 By Treasurer’s ]
2 of Taxea for 1857 105 17| 11, “Cash paid @ W Bome -

April 5, To 'I:‘z;:::tg;zmbuted by shais 3 ediet 100 00
$190 89 AL

1858 Districr No. 4.

March 29, 'l;of r'\rr;\;er:?gxrvel%sf;om gi>:|),l§ctlo; By Treasurer's commission $2 76

1858 DistrICT No. 6.

March 29, To amt received from Collector | By Treasnrer’s commission 83 75

of Taxes for 1857 $187 65
April 5, To amount distributed by

By Cash pd your order I, D. Sperry 24 00
o« s« « i A, Rawson 132 00

Trustees 81 85 |
1858 : "Districr No. 7.
March 29, To amt received from Collector | Jan. 27, By Cash paid Eliza Par-
of Taxes, for 1857, malee 12 00
Whole amt Collected $4,040 92 | March 25, Morion Ellis 38 00
Amt Teachers prop’n $577 27 ¢« 27, Lucy M. Johnson 136 00
Due for Gen’l District ¢« 29 Treasurer's commission
proportion . $3463 65 on 81,040 92 80 82
Awmt rec'd from Directors “  « Paid your order H. Minim 487 82

Proceeds of Bond sold $190 00 $4,040 92 “  “ By order pd Ira Minard 97 24
190 00 L [ T 11 « /993 30

Amount distributed by Trustees 549 22 ohms CLUE IR B “ 48 15
April 1st Susan Adams, Teacher 120 00
85780 14| “ ¢« P. W. Warren 142 50

¢ & Morion Ellis 48 838
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1858 i Drstarcr No. 7. ConrTInvED. °*
146 April 1st, By order Morion Ellis $20 00
¢ ¢« ¢« « John G. Adams 450 00
¢ 4« &« Morion Ellis 18 17
“ « ({3 ({31 13 16 13
« « « «J J Randall 150
« 3 ¢« ¢ Toomis & Tyler 37 50
¢« « « « Butler & Weed 41 25
(eSS BElint 36 32
“«10 ¢« «J G Nind 68 47
¢« « « ¢« Bowman & Loyd 5 41
¢ &« « & Butler & Ferson 70
@ « @« € George Ferson 100
$3,395 71
-
1858 DisTrICT No. 8.
March 29, To amt received from Collector | March 29, By Treasurer’s commission on
of Taxes for 1857, $1020 00 $1020 29 $20 40
April 5, Distributed by Trustees 551 66 ¢ ¢ cash paid your order
' « o« « « «tg John Oliver 21 00
81,571 95 « « « « J S Van Patten 7 00
¢ &« « Bowman & Lloyd 39 88
¢ ¢« ¢« « Stephen March 87 52
March 80, ¢ ¢ G. S. F. Savage 84
{ “ @« “« 13 100 17
¢« @« (., M. Batler 871
¢« « « Butler, Ferson & Co. 1 50
€ 6 « Tewis & Hallock 5 50
i « 31 ¢« « 8. B. Patrick 12.50
April 8 ¢ ¢ Miss Woodward 150 00
« 4« « Hellen M. Bell 200 00
« w o« o F J. Pickett 350 00
i 6« & Tllen McWayne 92 00
$1097 02
1858 Districr No. 9.
March 29, To Cash received of Collector | March 29, By Treasurer’s Commission on
of Taxes for 1857, $131 31 §131 34 $2 62
April 5, Distributed by Trustees 23 42 L “ By ecash raid your order
& u° S. L. Burley 62 20
8154 73 4 “ ¢ cash paid Reed Ferson 50 00
& « @ « « John Mark 4 50
&t @ w w w A Kinnear 15 00
-« w w « Butler & Hunt 13 79
$148 11
(Exhibit “I” on page 150 of the record shows a synopsis of the various or-
ders drawn by the various School Districts on Rolla French as Township Trea-
surer for St. Charles, as reported by said French as paid in Exhibit “E” on
pages from 154 to 175 of Record, said orders are set out in full, all of which
were in the possession of the Township Treasurer, (aggregate amount) $4,210 81.
The following checks of Rolla French on F. M. Kirwin are introduced in
evidence.
141 District No. 6, Check dated March 3d, 1858, amount S38 00
[{4 (13 2 ({3 [ W 9 43 13 7 75
« &6 & « « 20 &« & 24 00
“ 143 "" 13 13 “ ‘. 13 [ 186 OO
« 113 8 (43 (13 [ " «“ «“ 21 OO
<. « o « « 113 29 @ “ 743 89
5 € (3 (13 & .- 143 « " 694 80
“" “ « 113 € 3 [ « “ 70 00
143 113 « 43 €& [ 30 “ (8 132 00

$1.877 44
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Brought over 81,877 44
District No. 8, Check dated March 30, 1858, amount $101 01
(13 (44 ({3 <« 44 « 22 50
(49 [{4 « ({4 (14 (13 5 50
« « « « « « 1 50
« « 43 31 « : (1 12 50
<. « 7 « « April 1 14 « 776 33
« « 13 3 43 2 <« 13 3 4 OO
« (13 7 (19 ({4 {4 3 144 14 115 OT
« « 8 « « « « « « 350 00
113 (13 3 3 (44 (43 (49 (4 (13 100 00
({3 « 7 13 49 (49 6 ({3 (43 7 11
19 (13 (13 113 (13 (19 < (13 (43 2 15 y
(13 (43 (13 &« 143 113 (13 44 (13 13 97
(19 143 8 (43 49 143 7 €< . 350 00
(13 « 8 « 43 (19 13 (43 {3 92 00
43 (13 44 « <« « 70 47
$3931 85

1t is admitted that the above Checks were in the possession of F. M. Ker-
win at the time of his decease.

SterrEN MARCH SWORN.
Paper Exhibit “G”, order of District No. 8, to Stephen March dated Feb.
19th, 1858, for 887 52, (shown witness), I paid my taxes to Mr. Mark, Collec-
tor, (with this) I think I presented it as soon as I got it.)

F. H. BowMAN SwWORN.
Order presented drawn by School Directors of District No. 8, for 839 88,
to Bowman & Lloyd. I let Mr. Marks have it in payment of our Taxes for 1858,
1 paid it to Collector about March 1st 1858. Order marked Exhibit “H?”.

Jonxy MARK SWORN.

Order of District No. 9, for $62 20 to L. L. Burley on Township Treasu-
rer of St. Charles presented. I took this order from Burley and paid it to Mr.
Trench as Cash.  Another order same distriet of $15. If March and Bowman
paid me Orders of District No. 8, T let Mr. French have them as money. I
was in the habit of receiving Checks on Kirwin’s Bank for Taxes. [Complain-
ant proposed to show that the statement in the deposition of Mark’s as to the
payment to and receipt of money by French are not in accordance with the fact
in the case, to wit: In cases when the money was collected through several
days, it would be footed up and a receipt given as though it was all paid at
once,] (overruled and exception taken. hy complainant.) Kirwin was present
at different times when T paid over moneys to French,

Cross Ex.
I remember I paid moneys to I'rench previous to 1st of January. 1 paid
at several times before the Sth of March 1838, and on that day I reck-

TFrench
oned it up. It amounted to $1160 96. I might have done so in other cases.
Page “A” of records of School Trustees put in evidence referred to in the

evidence of J. T. Wheeler. .
-‘()rg:mizution of Board of Trustees January 16, 1858. Present John

J. Randall, Ilenry Minim, L. lloward. On wotion of Ilenry Minim, John J.
Randall was appointed President for the ensuing term. On motion of Leonard
Tloward Rolla French was appointed Township Treasurer for ensuing two years.
On motion of Leonard Howard, the bond of said Rolla French as Township
Treasurer for the sum of $10,000, signed by Rolla Irench, Francis M. Kirwin
and Charles A. Brooks, was accepted and ordered to be placed in the hands of
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the President to be forwarded to the County School Commissioner as provided
by law. On motion adjourned until the first Monday in April next.
JOHN J. RANDALL,
Attest, Rorra Frexcr, Clerk. President.
(Exhibit “B”) is the copy of the bond of said Rolla French, Francis M.
Kirwin & Charles A. Brooks, dated the 16th day of January 1858, (drawn
from the form in the School Act.)

A. M. HERRINGTON SWORN.

It is agreed that A. M. Herrington was appointed :Administrator of Rolla
French’s Estate in May 1838, and that he has marshalled the assets and found
none, and that ho has not received any assets of any description belonging to
the Estate of IFrench.

Exhibit “C” is the bond of Rolla French, Reed Ferson and A. B. DeWolf,
dated January 28, 1856, (drawn from the form in the School Law.)

(Exhibit “D”) shows statement made by Rolla French to Board of Trustees

of Division of School District money for Tax ot 1857 by Districts paid by Col-

lector,

SyYNoPSIS OF SAME.

Amount collected for District No. 1. $83 49
Collector’s per centage out 167( 98182
Amount collected for District No. 2. 89 65 )
Collector’s per centage out 179( 87 86
Amount collected for District No. 3. 107 62
Collector’s per centage out 2 15 } 105 47
Amount collected for District No. 4. 140 99
Jollecfor’s per centage out. 2 88 }‘ 138 17
Amount collected for District No. 6. 191 48
Collector’s per centage out. 3 83 } 187 65
Amount collected for District No. 7 4,123 38
Jollector’s per centage out. 82 46} 4,040 92
Amount collected for District No. 8. 1,041 11
Collector’s per centage out. 20 82 } 1,020 29
Amount collected for District No. 9. 138 99
Collector’s per centage out, 9 68} 131 31
85,793 49
Drrexce.

Ilenry Stevens sworn.—The account of French commenced with Kirwin
January 5, 1857, closed in April 1858. IKirwin had in vault 6th January

6,714 98.

The following is a list of Depositors as shown by the books of I. M. Kir-
win from Jannary 1858 to the close. W. D. Barry, B. B. Payne, Rolla French

and thirty-one others.

On the 6th of January 1838, there was a balance on the banking books as
from the daily bank balance book of $25 81, against Rolla Frefich. On
the 7th of January balance against French of $36 42. On the 9th of $39 42,
On the 12th of $39 42. On the 23d of January 1858, a balance against French
of 31 72. .M. Kirwin had of money in vault on 6th of January 1858 $6714 9g

ﬂl)PCﬂl'S

On the Tth of January 1838, 37,515 89
“ 8 i@ 3 ‘-i 7.663 ll
4 11« o« G 0,805 RO

There was due from Kirwin to depositors on the 14th day of April 1858,
$4,500, except French’s account including his 56,500, about. There is no ac-
count on the bank book of F. M. Kirwin, of Rolla French as Treasurer, having

an account with the bank.
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Rolla French’s account at Bank stood on Iebruary 3d 1858, $342 58 in
his favor. On March 11th, 1858, $1226 4+. On March 30th, 1858, $3620 89.
It is admitted that F. M. Kirwin had on hand January 1st, 1858, $6,714 98,
and from that to time of his death it was drawn to $715 45 (cash in vault.)

There is appended to the foregoing evidence not embraced in the deposi-
tions a certificate of Charles B. Wells, Master in Chancery, that the same was
taken Ly him under the order of the Court upon the hearing of this case.

On the 8th day of March 1850, it being one of the days of the February
Term of said Court, the following decree was entered in the case.

The Board of Trustees of Town forty, Range cight, East of the third prin-
cipal meridian, v§
Mary Ann Kirwin, Executrix of the last will of Francis M. Kirwin, deceased,
[lenry Stevens, administrator of the Istate of T'rancis M. Xirwin, deceased, &
Augustus M. Herrington, administrator of the Estate of Rolla I'rench, deceased

This case having been brought on for a final hearing upon the original and
supplemental Bills, the answers, replications and proofs filed and taken in the
the case, and after full argument by D. L. Eastman, counsel for complainants,
and W. D. Barry Esq., counsel for defendants, and the Court having fully
considered the pleadings, proofs and arguments in the case. And itappearing
to the satisfaction of the Court, among other things, that at the time of Francis
M. Kirwin’s death, as set forth in the pleadings in the case, to wit, the 15th
day of April 1858, there was in his vault in specie, a bag of or containing spe-
cie or silver, amounting in the aggregate to two hundred and seventy-five dol-
lars, which bag of money was there deposited by Rolla French, as township
Treasurer of town forty, range eight, east of the third principal meridian, and
was a part of the School Funds belonging to the various School Districts of said
township, and that said bag of money was taken charge of by said defendant,
ITenry Stevens, as administrator of the Estate of Francis M. Ilirwin, deceased,
on or about the 16th day of May, 1858. It is therefore ordered, adjudged and
decreed by this Court, that ITenry Stevens, administrator ot the Estate of Fran-
cis M. Kirwin, deceased, pay and deliver over to the said complainants or to
their solicitor, the said bag so by him received, as aforesaid, containing the said
suin of two hundred and seventy-five dollars in silver, or its full equivalent,
to wit, a sum in value equal to the sum of two hundred and seventy-five dollars
in silver, within ten days from the date hercof, and to take the receipt of said
complainants or their solicitor, therefor, which said receipt shall be a voucher
to said Estate for the payment of said sum, not only as against the complainants
and their successors, but also as against the Estate and legal representatives of
the said Rolla French deceased, and upon the same being filed and spread upon
the records of this Court, the said complainants and the legal representatives
of the said Rolla I'rench, and each of them shall be for ever barred from in any
manner recovering said specitic sum of two hundred and seventy-five dollars
from the Estate of the said F. M. Kirwin, deceased, and the said complainants
shall also be barred from ever having and maintaining any action against the
istate of said French and his sureties for said specitic sum of two hundred and
seventy-five dollars so found.in the vault of said Kirwin, as aforesaid, from and
after the filing and recording of said receipt, as aforesaid. Aund it is also further
ordered and decreed by this Court, that nothing in this decree or the proceed-
ings herein, shall in any wise effect, invalidate or bar any proceedings, actions
or causes of action, either in law or equity which the said complainants may
have against the Estate ot the said F. M. Kirwin, or as against the Estate of
the said Rolla FFrench, save and except as to said specitic sum of two hundred
aud seventy-five dollars as above specifically decreed to be paid by said Henry
Stevens, to said complainants or their Solicitor in money, as aforesaid. It is
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also further adjudged and decreed by this Court, that the Master's fees in this
case be paid by the said defendant, Henry Stevens, administrator of said Kir-
win, deceased, in the course of administration upon said Kirwin’s Estate. It
is further ordered, adjudged and decreed by this Court that no costs are to be
taxed against the administrator ot the Estate of said Rolla French, nor as
against said complainants, they being School Trustees, and by law exempt
from all costs in the prosecution of suits, in their official capacity as in this
case.

ISAAC G. WILSON.

Ilere follows the Clerk’s certificate of Record, &c., under his hand and
seal.

Agsrract BY Eastman & Borsrorp, )
Atty’s for Complainants. \
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