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HARVEY L. ROSS:. }

BRIEF AND POINTS OF APPELLEE.

1. The plaintiff below agreed to make a conwveyance, which does not
mean a deed with covenants of general warranty. There is no averment
of fraud or deception in either of the pleas.

‘The defendant, in the third plea, avers that the notes were given in
consideration of the conveyance of certain land by plaintiff below and
his wife to defendant, by a deed with covenants of general warranty, &e.
To this plea, plaintiff craves oyer of the bond, because it contained mat-
ter qualifying the part stated in. the plea, and because the bond was
not truly stated, thereby making it a part of the plea, and therenpon de-
murred to the plea. This was the proper course, and the demurrer
was properly sustained, because the bond set out on oyer did not require
the plaintift to make a ““deed with covenants of general warranty.”

1 Chitty PI. 666.
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2. Thegd plea also sets forth, that before plaintiff’ was to deed the
land, he (defendant) was tv pay the money, and fails to show that he ever
paid or offered to pav the money. As drawn, the plea alleges two inde-

pendent covenanfs. =
L
1st. That defendant was to pay the momey.
2d. After such payment, plaintiff'was to make a deed ; bu? not such o

deed as the plea calls for.

Under this plea the defendant must allege either « payment or tender

of the money. Being.cady to pay does not fill the contract as alleged.

3. The 3d plea is also contradictory in this :

1st. It alleges the consideration of the notes was the conveyancs by
plaintiff, by a good and sufficient deed of conveyance with covenants of
general warranty, of the land.

2d. It alleges that the consideration of the notes was title bond, obli-
gating himself to convey.

Now, here is a plain and obvious contradiction. A * conveyance” is
not a “title boad,” and viceversa. For this reason, also, this plea was
bad.

1I.

1. The 4th plea proposes, in the commencement, to answer both the
first and second counts, and only answers one count in the conclusion,
without stating which. The commencement of the plea is as follows :

“ And now comes the said defendant, and for further plea in this be-
half, by leave of the Court first had and obtained, and defends, &e.,
when, &e., as to said first count, and says, as to said second count, that
the sole and only consideration of the note sued on in said count, and
also of another note, and which is described in said first count, was a
certain title bond,” and sets out the bond Z@cverba. Then hesays, “and
said defendant further avers, that both of said notes deseribed in said
title bond have long since and before the commencement of this suit,
become due according to their tenor and effect,” &c., and concludes as
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Aallos. - *and ~codeferidant in fact &Ai&s that the consxderatnon of said

note has wholly failed, and this he 18, ‘1eady to verify, whereupon he
prays judgment if the smd plaintiff shodld diave or mamtaTm his action ize

said Oonrt described and alleged,” &e.
Corese

Which note? Which count? ’ 4
9. Tt is totally defective for uncertainty.
Nagy vs. Lane, 3 Scam. 237.

3. If the plea was intended as an answer to_both the first and second
counts, it could not be sustained. The payment, of the first note was in-
dependent, and plaintiff was entitled to a recovery as to that note, with-
out a tender of a conveyance on his part.

Duncan vs Charles, 4 Scam. 561,

4. Where an agreement for a conveyance, withont covenants of
warranty, is set up as a defense to the payment of the notes given in
consideration therefor, it is no defense to the payment of the notes
that the plaintiff had no title, or had conveyed the land to some other
person, unless there was some fraud or deceit on part of the plaintiff.

Kirkland vs. Lott, 2 Scam. 14.
Snyder vs Laframboise, Breese, 343.

. This p]ea fails to state that the notes sued on are the same notes
mentxoned in the bond.

6. The plea is also defective in defendant failing to aver a tender of
the money, or atleast a readiness and willingness to perform on his part,
and accept the conveyance for ; non constat, he was unwilling on his part
to perform the contract and accept the conveyance, and had so notified
the plaintiff, which would render it unnecessary for the plaintiff to make
a tender of the deed.

Sage vs. Ranney, 2 Wend. 532.

Morton vs. Lamb, 7 Term. R. 125.
West vs. Dmelxon 5 Johns. 179.
Rawson vs. Johnson, 1 East, 203.
Robb vs. Montgomery. 20 Johns 13
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Aallos. - *and ~codeferidant in fact &Ai&s that the consxderatnon of said

note has wholly failed, and this he 18, ‘1eady to verify, whereupon he
prays judgment if the smd plaintiff shodld diave or mamtaTm his action ize

said Oonrt described and alleged,” &e.
Corese

Which note? Which count? ’ 4
9. Tt is totally defective for uncertainty.
Nagy vs. Lane, 3 Scam. 237.

3. If the plea was intended as an answer to_both the first and second
counts, it could not be sustained. The payment, of the first note was in-
dependent, and plaintiff was entitled to a recovery as to that note, with-
out a tender of a conveyance on his part.

Duncan vs Charles, 4 Scam. 561,

4. Where an agreement for a conveyance, withont covenants of
warranty, is set up as a defense to the payment of the notes given in
consideration therefor, it is no defense to the payment of the notes
that the plaintiff had no title, or had conveyed the land to some other
person, unless there was some fraud or deceit on part of the plaintiff.

Kirkland vs. Lott, 2 Scam. 14.
Snyder vs Laframboise, Breese, 343.

. This p]ea fails to state that the notes sued on are the same notes
mentxoned in the bond.

6. The plea is also defective in defendant failing to aver a tender of
the money, or atleast a readiness and willingness to perform on his part,
and accept the conveyance for ; non constat, he was unwilling on his part
to perform the contract and accept the conveyance, and had so notified
the plaintiff, which would render it unnecessary for the plaintiff to make
a tender of the deed.

Sage vs. Ranney, 2 Wend. 532.

Morton vs. Lamb, 7 Term. R. 125.
West vs. Dmelxon 5 Johns. 179.
Rawson vs. Johnson, 1 East, 203.
Robb vs. Montgomery. 20 Johns 13
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1883.

ROBERT BARCLAY

V8. A ppeal from Mercer.
HARVEY L. ROSS. % -

BRIEF AND POINTS OF APPELLEE.

1. The plaintiff below agreed to make a conveyance, which does not
mean a deed with covenants of general warranty. There is no averment
of fraud or deception in either of the pleas.

‘The defendant, in the third plea, avers that the notes were given in
consideration of the conveyance of certain land by plaintiff below and
his wife to defendant, by a deed with covenants of general warranty, &e.
To this plea, plaintiff craves oyer of the bond, because it contained mat-
ter qualifying the-part stated in the plea, and because the bond was
not truly stated, thereby making it a part of the plea, and therenpon de-
murred to the plea. This was the proper course, and the demurrer
was properly sustained, because the bond set out on oyer did not require
the plaintiff to make a ‘deed with covenants of general warranty.”

1 Chitty PI. 666.
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9. Tllegl plea also sets forth, that before plaintiff’ was to deed the
land, he (defendant) was tv pay the money, and fails to show that he ever
paid or offered to pay the money. As drawn, the plea alleges two inde-
pendent covenants.

1st. That defendant was to pay the money.

2d. After such payment, plaintiff was to make a deed ; but not such
deed as the plea calls for.

Under this plea the defendant must allege either a payment or Zender
of the money. ZBeing.eady to pay does not fill the contract as alleged.

3. The 3d plea is also contradictory in this :

1st. It alleges the consideration of the notes was the conveyance by
plaintiff, by a good and sufficient deed of conveyance with covenants of
general warranty, of the land.

2d. It alleges that the consideration of the notes was title bond, obli-
gating himself to convey. ?

Now, here is a plain and obvious contradiction. A * conveyance” is
not a “title bond,” and wice versa. For this reason, also, this plea was
bad.

11.

1. The 4th plea proposes, in the commencement, to answer both the
first and second counts, and only answers one count in the conclusion,
without stating which. The commencement of the plea is as follows :

¢ And now comes the said defendant, and for further plea in this be-
half, by leave of the Court first had and obtained, and defends, &e.,
when, &e., as to said first count, and says, as to said second count, that
the sole and only consideration of the note sued on in said count, and
also of another note, and which is described in said first count, was a
certain title bond,” and sets out the bond A@cwerda. Then hesays, “and
said defendant further avers, that both of said notes described in said
title bond have long since and before the commencement of this suit,
become due according to their tenor and effect,” &e., and concludes as
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follows: “and so defendant in fact says, that the consideration of said

note has wholly failed, and this he is ready to verify, whereupon he
prays judgment if the said plaintiff should have or maintain his action ##t—"
said €omrt; described and alleged,” &e.

Cozese f—

Which note? Which count ?

2. It is totally defective for uncertainty.
Nagy vs. Lane, 3 Scam. 237.

3. If the plea was intended as an answer to both the first and second
counts, it could not be sustained. The payment of the first note was in-
dependent, and plaintiff was entitled to a recovery as to that note, with-
out a tender of a conveyance on his part.

Duncan vs Charles, 4 Scam. 561.

4. Where an agreement for a conveyance, withont covenants of
warranty, is set up as a defense to the payment of the notes given in
consideration therefor, it is no defense to the payment of the notes
that the plaintiff had no title, or had conveyed the land to some other
person, unless there was some fraud or deceit on part of the plaintiff.

Kirkland vs. Lott. 2 Scam. 14.
: Snyder vs Laframboise, Breese, 343.

5. This plea fails to state that the notes sued on are the same notes
mentioned in the bond.

6. The plea is also defective in defendant failing to aver a tender of
the money, or atleast a readiness and willingness to perform on his part,
and accept the conveyance for j non constat, he was unwilling on his part
to performn the contract and accept the conveyance, and had so notitied
the plaintiff, which would render it unnecessary for the plaintift to make
a tender of the deed.

Sage vs. Ranney, 2 Wend. 3532. ‘
Morton vs. Lamb, 7 Term. R. 125. ‘
West vs. Emerson, 5 Johns. 179,
Rawson vs. Jahnson, 1 East, 203.
Robb vs Moutgomery. 20 Johus 143.
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Sce precedent for such pleas in such case
Glazebrook vs. Woodward, 8 Term. 374.

7. There are also two distinct defences set up by this plea.

1. That plaintiff failed to make a deed according to the stipulations of
the bond.

2. That plaintiff had no title to the land, and that the consideration
for the note has failed.

The demurrer was therefore properly sustained.

C. M. HARRIS,

H. M. WEAD, and

A. G. KIRKPATRICK,
Lor Appellee.
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Supreme Gonet of Ellinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 18G3.

ROBERT BARCLAY, ]
8. b APPEAL FROM MERCER.
HARVEY L. ROSS. J

BRIEF.

This was an action of assumpsit, brought by appellee, to recover the.
amount of two notes of $250 each.

3 The declaration alleges in the

1st Count: That on the 22d of June, 1858, defendant made to plaintiff
his note for $250, due January 1st, 1860, with 10 per cent. after maturity,
that it is over due, unpaid, &c.

9d Count: That on the 22d of June, 1858, defendant executed and de-
livered to the plaintiff, another note for $250, due January 1st, 1861, with
4 ten per cent: after maturity, that it is over due, unpaid, &e.

1 8d Count : Includes the common counts—Pleas General Issue—Join-
der to this,

10 Plea to 2d Count.

That the sole consideration of the note described in the count was that
this note, and the one named in the 1st Count, were given by defend-
ant, to plaintiff, in consideration that the plaintiff and wife should, by
warrantee deed, convey to defendant the S.W. 1 26—13—4.
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That at the time of the execution and delivery of the notes, the plaintiff,
as the sole and only consideration for said notes, executed and delivered to
defendant a title, bond, &c., in the final sum of $1,000, conditioned that if
said plaintiff and wife shculd make, or cause to be made to defendant a
warrantee deed to said land, on the payment of the notes described in 1st
and 2d counts, when duc then said bond to be void, &c. That defendant
was, at the time the notes became due, ready and willing to pay the notes,
and ever since nas been, but plaintiff did not, at the time mentioned in
the bond, nor has he since made, or caused to be made, to said defendant a
warrantee deed of said premises, and has never tendered defendant such

deed.
Demurer to plea craving oyer of bond.

Further plea as to said 2d count alleges that the sole and only consid-
eration of the note, and also a note mentioned in 1st count, was a certain
title bond, and the covenants therein contained as follows :

Kaow all men by these presents that I, Harvey L. Ross, of the county
of Fulton, and State of Illinois, am held and firmly bound to Robert Bar-
clay in the penal sum of $1,000 good and lawful money of the United
States, for the payment of which well and truly to be made,l bind myself,
my heirs, my executors, and administrators firmly by these presents: dated
this 22d day of June, 1858.

Now the consideration of the above obligation is such that if the said
H. L. Ross shall make, or cause to be made, a deed of conveyance from
himself and wife to the said Robert Barclay, for the S.W 25—13 N. 4
W., on the payment of two promisory notes, bearing even date with this
instrument, and calling for $250 each, one due the 1st of January, 1860.
and the other due the 1st of January 1861, with ten per cent. interest on
said notes after they are due, then the above obligation to be void, other-
wise to remain in full force and virtue. Given under my hand and seal
this 22d day of June, 1858.

HARVEY L. ROSS, [sEAL.]

And the defendant avers that both of said notes described in said title
bond, have long since, and before the commencement of this suit, became
due, according to their tenor and effect ; and the said defendant further
avers that although the said notes became due by their tenor and effect
long before the commencement of this suit, said plaintiff, in fact, says that
the said plaintiff did not make or cause to be made to said defendant, from
the said plaintiff and wife, a deed of conveyance tosaid real estate at any
time before the commencement of this suit, and that neither at the time of
the making of said title bond, nor at any time since, has the said plaintiff
had any title whatever to said land; and so the defendant says that the
consideration of said note has wholly failed, &c.
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15 Demurer to said plea.
Demurer sustuined to both of said pleas last set forth.

16 Trial by the court on the plea ot General issue and joinder, finding for -
the plaintiff, and damages assessed at $591.24, April 23th, 1862.
Motion for a new trial, and in arrest of judgment.
Overruled by the court. Exception by the defendant.
Judgment in favor of plaintiff for $591.24 and costs.

BiLL oF EXCEPTIONS.

The plaintiff read in evidence notes as follows :
$250. On or before the 1st of January, 1860, for value received, I prom-
ise to pay H. L. Ross, or beaver, two hundred and fifty dollars, with ten

per cent. interest after maturity. June 22, 1858.
ROBERT BARCLAY.

$250. On or before the 1st of January, A. D., 1861, for value received, I
promise to pay H. L. Ross, or order, two hundred and fifty dollars, with

ten per cent interest after maturity. June 22, 1858.
ROBERT BARCLAY.

This svas all the evidence.
ERRORS ASSIGNED.

1st. The court erred in sustaining the said plaintiff’s demurer to the
said 3d and 4th pleas of defendant, and each of them.

2d. The court erred in finding for said plaintiff.

3d. The court erred in overruling the motion for a new trial, and in
arrest of judgment, and each of them.

4th. The court erred in rendering judgment aforesaid in manner afore-
said.

5th, The court erred in assessing plaintiff’s damages at $591.24.
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POINTS FOR APPELLANT.

The 8d plea is good, the making of the deed for the land sold, for which
the notes were given, and the payment of the notes were concurrent, and de-
pendants acts.

Banl of Columbia v. Hayner, 1 Peters, 455.
Tyler v. Young,2 Scam., 444,
Mason v. Wait, 4 Scam., 135.

The 4th plea is good; in addition to the facts stated in the 8d plea, it is
averred that the plaintiff, at the time he sold the land for which the notes were
given, had no title to the land, and has had no title since.

Davis v. McVickers, 11 I11., 329.
Gregory v. Scott, 4 Scam., 393.
Duncan et al., v. Charles,4 Scam., 467.

The judgment was for two much, for the pleas to the second count are cer-
tainly both good, as shown by all the authorities above cited, and judgment
ought only to have been rendered upon the 1st count in any event.

The amount of the note in the 1st count mentioned was upon the day
Jjudgment was rendered, only $308.11, and the court found the damages to be
$591.24.

The condition of the record was as follows :

To the 1st count the general issue was pleaded.

And to the 2d count was pleaded the two special pleas which all the au-
thorities above cited show, were each good and sufficient answers to that count.

But the cour t sustained a demnrrer which had been filed to the pleas, and
rendered judgment upon both counts. This was plainly error.

GLOVER, COOK & CAMPBELL,
Attorneys for Appellant.
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1st. The court erred in sustaining the said plaintiff’s demurer to the
suid 8d and 4th pleas of defendant, and each of them.

2d. The court erred in finding for said plaintiff. .

8d. The court erred in overruling the motion for a new trial, and in ,
arrest of judgment, and each of them.

4th. The court erred in rendering judgment aforesaid in manner afore-

said.

5th, The court erred in assessing plaintiff’s damages at $591.24.
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