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STATE OF ILLINOIS, SUPREME COURT.

L

SiLas Smirrey vs. Joen WEeLry,
- .

Error to Winnebago County Court.
o ABSTRACT OF RECORD.

Tuis was an action of assumpsit brought by the vlaintiff in ervor, against the defendant
p 4 i 4 r ) g

Ay

“in error, in a Justice Court, and upou trial a judgment was rendered for the plaintiff for

$21.174. The defendant appealed to the Winnebago County Court.
The cause came on for trial at the September term 1855. The plaintiff exhibited a
note and account in evidence. Note as follows:
September the 30th, 185§. Sherley’s Mills.

For value received I promise to pay Silas Sherley or bearer the sum of One Hundred
and twenty Dellars on or before the 10th Day of May next with use.

Witness present H. Wzrry, JOHN WELTY.”
Account as follows:
“1855. John Welty
To Silas Sherley Dr.

ommas e . e e o 30.00"

The defendant then plead the general issue and a sett-off of five dollars and eighty-six
and % ceuts for goods, work and labor.

The plamtiff read the ncte and called Lewis Sherley, who was sworn and testified that
after the $100 was paid he had a conversation with defendant, in which he told defend-
ant that the plaintiff bad told him (witness) that he (plainiff ) had called on defendant
for payment of the note and that he wanted the money to pay where he owed ; that de-
fendant could not pay it and agreed that plaintiff would borrow the money and let his
note stand for a year, he would pay the same interest that plaintift had to pay. Defend-
ant told witness that such was their agreement, and he would pay the interest which
plaintiff paid to one Dean of whom he borrowed the money. Witness then told defend-
ant that plaintiff had paid twenty per cent for the money and he would charge him the
same. The defendant promised to pay $18.00 interest. The plaintiff borrowed a sum of
money for one year, including the $125 due from defendant and paid twenty per cent
interest, and the amount due from the defendant was a part of the deficiency which he
had to make up.

On cross-examination witness testified that plaiutiff owed Fuller & Anyon, and he de-
pended on what defendant owec him and other debts to pay it, besides a deficiency from
his own money. Plaintiff borrowed $700 of Dean and paid it to Fuller & Anyon and
plaintiff afterwards paid it back to Dean.

The defendant then exhibited the following receipt, which was admitted by the plain-
tiff and given in evidence :

“ Received of John Welty thirty dollars ($30) on note that I now hold against him,

SILAS SHERLEY,
Butler. Juue 12, A. D. 1854, By the hand of C. A. Danig1s.”

Also a receipt endorsed on note, to wit:

“May 30, 1853, received on this note One Hundred Dollars.”

Parties agreed to the set off of $5.86. The case closed, and the plaintiff requested
the following instructions to be given: ;

Isi. If there wag an agreement that the plaintiff should hire money and let the de-
fendant keep the $190 and the note for one year, and at the same time pay for the use
of said money, suchiagreement is binding, and they will find for the plamtiff such am’t
at 20 per cent as plaintiff paid to Dean.

2d. A promise not to sue or press the payment of a certain sum of money is bind-
ing and can be enforced in a court of law,

Instructions were refused by the court and the plaintiff excepted to the opinion of the
court.

£



Defendant asked the court to give the following instructions:

1st. The agreement to pay the plaintiff such interest as he had to pay for money was
usurious and should be expunged ; the plaintiff cannot recover said sum agreed to be paid.

2d.  Unless the plaintift hired said money for the defendant, he cannot recover interest
paid to Dean,

3d. 1f the money was hired for Shirley’s own use, and used for his own benefit, they
cannot charge the defendant with interest, aithough they may believa the defendant
promised to pay the same to the plawtiff, unless there was a new and legal consideration
for such promise.

4th. The jury can only look to the note to see what interest it calls for, and cannot
admit evidence to determine the amount due on the note.

5th. The plaintiff’s claim to be remembered for the interest paid Dean, rests upon the
parol promise of defendant, and unless made on a good and legal consideration, it is void.

6th. A promise to pay usurious interest is void, and if the defendant promised to pay
usurious interest, the sanie is void, and cannot be endorsed by the jury.

The instructions were given by the coart, and the plaintiff excepted. The jury gave
verdict for defendant for $2.63.

The defendast filed and entered a motion for a new trial, to wit:

1st. Because the verdict is contrary to evidence.

2d. Because the verdict is contrary to law.

3d. Because the instructions given by the court was not law.

4th. Because the court erred in refusing to give the instructions asked by the plaintiff.

The motion was overruled and the plaintiff excepted.

O. MILLER, Jr,, and JASON MARSH, Attorneys for Plaintiff in Error.

N e
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squ%%R;@nfEucuz%ﬁloﬂg = The People of the Sfafe ot l)ﬁmosb

TO THE SHERIFF OF THE COUNTY OF " P, - GREETING :

SECAUSE, In the record and p[rl(/)]coe(}mgs and also in thé re}ldmon of the judg-
A

ment of a p]ea which was in the Chreuit Court of /Yt~ A county,

before the Judge thereof, between A/l e r f 41‘1 { » //1 11 Can /I{[

A _an («A‘ //

defendant, it is said that manifest error hath intervened. to the injury of the said
z

/7 - l

# /
as we are informed by 1< complaint, the record and proceedings of which said
Judgment we have caused to be brought into our Supreme Court of the State of

Illinois, at Ottawa, before the Justices thereof, to correct the errors in the same, in

due form and manner, according to law ; Turrerore, We Commanp, You, that by

good and lawful men of your county, you give notice 1o the \ald s . N /

that /* ¢ be and appear before the Justices of our said § Supreme Court at the next
term of said Court, to be holden at Ottawa, in said State, on the * 7 Monda\'
in ¥fiaad next, to hear the records and proccedm!r\ atoresald and the
errors assigned, if /4 ¢ shall see fit; and further to do and receive what said Court

shall Order in this behalf; and have yqu then there the names of those by whom you
shall give the said /U Feaa

notice, together with this writ. /; . o / " / z

RS S, The Hon, Welsked X R B—SCAJT'EQ Chief
Justice of our said pomt, and the Seal thereof at
Ottawa, this /. . fa. day of jitet Za in the
Year of Our Lord One Thousard Eight Hundred and

Flfty- < A !
k1 £ / A < 4
Clerk of the Supreme Court.

.
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STATE OF ILLINOIS,) S
iy 1S couRT, * §Ss' QI he Deople of the Sfafe of Ilinois,

TO THE CLERK OF THE OFR®®IT,COURT FOR THE COUNTY OF /¥t . /o 5. GREETING:
BECAUSE, In the record apd Procepdings,ﬁ as also in t;le rendition of the judgment

A

of a plea which was in the G—i—!ﬁe&iy\Couft of ;:37' ;

‘ County, before
the Judge thereof, between Af¢ £ o« , N /1.1 /4 .

4

plaintifl, and O Aaaa

47

defendant  dtis said‘manifest error hath intervened, to the injury of the aforesaid
J2 KL 1 £~ry 3

/ / as we are infermed
by /t< complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay.
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have
the same before our Justices aforesajd at Ouawa, in the County of La Salle, on the

ey o f b g fe.. .~ 7 next, that the record and proceedings, being in-

spected, we may cause (o be done therein, to correct the error, what of right ought to

be done according to law. /2o [Viv £ 7 b /
LA Ta

WARGES S The Hon. WAERFER B: SGAFES, Chief
Justice of our sajg Court, and the Seal thereof. at Ot-
tawa, this 4./ /74 day of //tet < 2 in the Year
of O r Lord One Thousand Eight Hundred and Fifty- /..

’ ¥ L £ « A
Clerk of the Supreme Court.

/4
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STATE OF ILLINOIS, SUPREME COURT.,

Siras SmmLey vs. Joun WgLry,

Error to Winnebago County Court.
ABSTRACT OF RECORD.

Tuis was an action of assumpsit brought by the plaintiff in ervor, against the defendant
in error, in a Justice Court, and upon trial a judgment was rendered for the plaintiff for
$21.17}.  The defendant appealed to the Winnebago County Court.

The cause came on for trial at the September term 1855, The plaintiff exhibited a
note and account in evidence. Note as follows: :

September the 30th, 185§. Sherley’s Mills.

For value received I promise to pay Silas Sherley or bearer the sum of One Hundred
and twenty Dellars on or before the 10th Day of May next with use.

Witness present H. Wewrry. JOHN WELTY.”
Account as fellows:
“1855. John Welty
To Silas Sherley Dr.
0 L 0 I oo o i 4 o o e s e S e S oa s 35.00
% Cash paid per Agreement,.. .. _._..___________ Sena mehe s e seies o DO

The defendant then plead the general issue and a sett-off of five dollars and eighty-six
and # cents for goods, work and labor.

The plamtiff read the note and called Lewis Sherley, who was sworn and testified that
after the $100 was paid he had a conversation with defendant, in which he told defend-
ant that the plaintiff had told him (witness) that he (plainiiff ) had calle¢ on defendant
for payment of the note and that he wanted the money to pay where he owed; that de-
fendant could not pay it and agreed that plaintiff would borrow the money and let his
note stand for a year, he would pay the same interest that plaintift had to pay. Defend-
ant told witness that such was their agreement, and he would pay the interest which
plaintiff paid to ene Dean of whom he borrowed the money. Witness then told defend-
ant that plaintiff had paid twenty per cent for the money and he would charge him the
same. The defendant promised to pay $18.00 interest. The plaintiff borrowed a sum of
money for one year, including the $125 due from defendant and paid twenty per cent
interest, and the amount due from the defendant was a part of the deficiency which he
bad to make up.

On cross-examination witness testified that plaiutift owed Fuller & Anyon, and he de-
pended on what defendant owed him and other debts to pay.it, besides a deficiency from
his own mosey. Plaintiff borrowed $700 of Dean and paid it to Fuller & Anyon and
plaintiff afterwards paid it back to Dean.

The defendant then exhibited the following receipt, which was admitted by the plain-
tiff and given in evidence :

“ Received of John Welty thirty dollars ($30) on note that I now hold against him.

SILAS SHERLEY,
Butler, June 12, A. D. 1854, By the hand of C. A. Danigrs.”

Also a receipt endorsed on note, to wit:

“May 80, 1853, received on this note One Hundred Dollars.”

Parties agreed to the set off of $5.86. The ecase closed, and the plaintiff requested
the following instructions to be given:

1st. If there was an agreement that the plaintiff should hire money and let the de-
fendant keep the $18& and the note for one year, and at the same time pay for the use
of said money, such agreement is binding, and they will find for the plaintiff such am't
at 20 per cent as plaintiff paid to Dean.

2d. A promise not to sue or press the payment of a certain sum of money is bind-
ing and can be enforced in a court of law,

Instructions were refused by the court and the plaintifi’ excepted to the opinion of the
court.



Defendant asked the court to give the following instructions:

1st.  The agreement to pay the plaintiff such interest as he had to pay for money was
usurious and should be expunged; the plaintiff cannot recover said sum agreed to be paid.

2d. Unless the plaintiff hired said money for the defendant, he cannot recover interest
paid to Dean. "

3d. 1f the money was hired for Shirley’s own use, and used for his own benefit, they
cannot charge the defendant with interest, although they may believe the defendant
promised to pay the same to the plaintiff, unless there was a new and legal consideration
for such promise.

4th. The jury can only look to the note to see what interest it calls for, and cannot
admit evidence to determine the amount due on the note.

5th. The plaintiff s claim to be remembered “r the interest paid Dean, rests upon the
parol promise of defendant, and unless made on a good and legal consideration, it is void.

6th, A promise to pay usurious interest is void, and if the defendant promised to pay
usurious interest, the sane is void, and cannot be endorsed by the jury.

The instructions were given by the court, and the plaintiff’ excepted. The jury gave
verdict for defendant for $2.63.

The defendant filed and entered a motion for a new trial, to wit:

1st. Because the verdict is contrary. to evidence.

2d. Because the verdict is contrary to law.

3d. Because the instructions given b" the court was not law.

4th. Because the court erred in re_fusmg to give the instructions asked by the plaintiff.

The motion was overruled and th 'plaintift excepted.

O. MILLER, Jr.,, and JRSON MARSH, Attorneys for Plaintiff in Error.
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