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[Gazetto Print, Kankakoo City, Illinois.]

SUPREME COURT OF ILLINOIS.

4
2
4

THIRD GRAND DIVISION.

April Term, A. D. 1864.

REUBEN—PUENAM,

_ 2 ; o Brror to Kankalkee.
ANTOINE LOTTENVILLE, FELIX BEAUCHAMP,
AND HERMINE BEA'UCHAMP.

v 20580

Gl ‘
M bt W/}w L pss

ABSTRACT OF RECORD.

Bee'rd s
tazo Brvw filed by Reuben Putnam against Antoine Lottenville, Felix Beauchamp
2

&

and Hermine Beauchamp, on the 14th day of Sept. 1863, charging that P. V.
Lowe owned certain lands, having thereon a tavern stand and in the village of

Aroma, and sold the same to Felix Beauchamp, and he to secure the payment of
$2,200 of the purchase money gave a mortgage on suid premises and his wife

Iermine Beauchamp, joined in said mortgage, that same was recorded in book



of records 14, page 151, that four certain promissory notes were given with said

mortgage.

That afterwards said notes were assigned to Chatfield, Briddle & Co., and by
them transferred to William Briddle, that on the 27th of Dec., 1860 he filed a
bill in the Circuit Court of Kankakee county to foreclose said mortgage and at
the April term, 1861, said Court decreed a strict foreclosure of said mortgage
and that previous to the entering of said decree, Reuben Putnam had become
the owner of said notes and mortgage ; that about that time the said Putnam
being anxious to obtain immediate possession of said tavern and to buy some
household furniture of the said Beauchamp and Ella Wilson, a minor child of
Minerva Putnam, wife of the said Reuben Putnam, being the owner of (subject
to the dower of said Minerva) the North half of Lot Number Seven (7) in
Block Number Twenty-four (24) in the town of Kankakee City; the said Put-
nam made a proposition which was accepted by the said Beauchamp and a bar-.
gain or agreement was made between them on the 8th day of April, 1861, as
follows : said Beauchamp should convey the tavern stand in Aroma, together
with a‘certain quantity of furniture to said Putnam ; and should pay said Put-
nam two hundred dollars; and the said Putnam should convey the premises
in Kankakee City to said Beauchamp. The writings and papers were made
running to Antoine Lottenville, but he was only a nominal party, Beauchamp be-
ing the real party; that on the 9th of April, 1861, said Beauchamp and his wife
conveyed the tavern stand and premises in Aroma to said Putnam, according to
agreement, and delivered to him the personal property, (page 5,) and the said
Putnam to secure to the said Lottenville that he should have a perfect title to
the premises in Kankakee by proceedings to be instituted in the proper Court in
the name of the said Ella Wilson for the sale and conveyance of thesaid prem-
ises executed and delivered to said Lottenville a title bond, bearing date the 9th
of April, 1861, by which said Putnam bound himself in a penalty of two thous-
and dollars, to execute and deliver a good and sufficient warranty deed of said
premises in Kankakee City within a year from said 9th of April, and that said
Guardian conveyance should be a compliance with the said bond if done within
said year.

That afterwards C. A. Lake, acting as the attorney of Minerva Putnam, guar-
dian of said Ella Wilson, filed a petition praying for the sale of said premises
at the April term, 1862, of the Kankakee (Jounty Circuit Court decreed a guar-

dian sale of said premises, and on the 6th of June, 1862, said guardian sold said
premises to said Beauchamp but did not give him a deed till Sept. 7th, 1868.
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On the 21st day of August, 1862, said Lottenville brought suit on said bond,

claimlng debt $2.000 and damages $2,000; declaration filed and trial urged.

That said Lottenville had made a deed of the Kankakee premises to Beau-
champ ; bill prays for answer (ouaths waived) that the bond be cancelled and

delivered up, and a perpetual injunction against the suit at law pending on said

bond.

Copy of bond.

And on the 14th day of September, 1863, process waived and the appear-
ance of the respondents entered and on the 17th day of October, 1863, the joint and-
several answers of the respondents was filed, which admits the making of
the mortgage to Lowe, the transfer thereot to Briddle & Co., and from them to
William Briddle, the commencement of suit to foreclose said mortgage and as
to the decree that was rendered, they refer to- the records of the case; admits
that Putnam became the equitable owner of the notes and mortgage before the
rendering of said decree, that Putnamand Beauchamp made a trade for the final set-
tlement of the Aroma tavern property, and the north half of lot 7, block 24, in
Kankakee City, as stated in exhibit A, of said answer ; that papers were made
to said Antoine Lottenville, and that said Putnam and his wife did attempt to
convey said premises in Kankakee City and did make a warranty deed to said
Beauchamp, and that said Putnam did execute and deliver a certain bond or
writing obligatory, a true copy of which is attached to complainant’s bill, marked
A, and thereby bound himself to convey said premises in Kankakee City, in
one year from the date thereof, in the penalty of $2,000; but they deny there
was any other agreement than the said written agreement ; and that if' said guar-
dian conveyance had been made in a year from the date thereof, it would have
been a compliance with said bond ; they deny that there was any mistake or ig-
norance on the part of said Putnam, as to the contents or meaning of papers or
any of them at the time of their execution, and that the respondents were al-
ways ready, and willing, and anxious to have the said guardian conveyance made
and that the same would have discharged the obligations of said bond if made
within a year from the date thereof; and that they tried to persuade the said
Putnam to have the same done, and that said Putnam utterly refused to do it.
They admit that said Lottenville is but a nominal party ; admit that C. A.
Lake was to act as the Attorney for Minerva Putnam, to obtain a sale of said

premises; but deny that Beauchamp was to pay his fees and insist that Put-
nam was to pay him.
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Admits that said Minerva Putnam as such guardian did sell said premises in
Kankakee City on the Gth of June. 1862, to the said Beauchamp for $1,000,
but she refused to give said Beauchamp a d}e(l and never did give or offer to

give the deed until the 29th day of ()otﬁbm’/:.. 1863, at which time said Beau-
~

champ refused to take said deed. having suffered great damages by not having it
according to the terms of said bond; and that just before the filing of said
bill said deed was again tendered to said Beauchamp, but was not taken byhim
and since that time has been in the possession of C. A. Lake; but the said
Beauchamp is willing and now offers to take said deed in discharge of so much

of the obligations of said bond as is not affected by time.

But he claims he has suffered $1,000 by not having said deed by the time
specified in said bond, which damages he desires the Court to adjudge to him
and decree to him on the final hearing of this cause which were the same dam-
ages sued for by the said Lottenville on the law side of this Court against the
said Putnam. They deny that said Putnam has complied with the terms of his
bond and insist that he has violated the same by refusing to deliver said deed as

heretofore stated in said answer ; deny all fraud. combination or confederacy in
said bill charged.

Copy of agreement.

On the 19th day of November, 1863, complainant filed general replication

denying the answer.

And on the 7th of December, 1863, case set for hearing on bill, answer, rep-
lication and proofs and on the 11th day of December, 1863, case called for hear-
ing.

Solicitor for respondents moved the Court for leave to file cross bill on the
12th day of Dec., 1863 ; solicitors on both sides argued the motion for leave to
file cross bill ; Court overruled the motion and refused to allow cross bill to be
filed and refused to hear the testimony offered by the defence to prove their an-

swer. (See bill of exceptions, record pages 25, 26 and 27.)

To all of which the counsel for respondents excepted, bill of exceptions filed
Dec. 16, 1863, containing as :1~p:u't of it the cross bill offered to be filed on the
12th of Dec., 1863. The said cross bill claimed the $1,000 damages set up in
the answers for not delivering the deed of the premises in Kankakee City, ac-

cording to the terms of the said bond, and charges that said Putnam had not
complied with the terms of said bond.
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The residue of the bill of exceptions is as follows, Dec. 11th, 1868. The
above entitled cause came on for hearing on bill, answer and replication, and
testimony of witnesses produced in open Court; the bill and answer were read

to the Court ; the complainant then to maintain the issue on his part proved by .

T. P. Bonfield that he tendered a guardian’s deed of lot 7, block 24, in Kankakee
City, to the defendant Ielix Beauchamp ;11 the Tth day of September, 1863, the
same day that it was approved by the Court, whereupon the Solicitor, C. A.
Lake, for the defendants admitted upon said trial that defendant Beauchamp
did take said deed some time in the month of November, 1863, but not in full
satisfaction of all damages he had sustained on account of said Putnam not de-
livering said deed on or before the 9th day of April, 1862,.as he was bound by
his said writing obligatory to do, whercupon the Court desired to know if it
was the design to investigate the question of damages due Lottenville for a
breach of the bond in question. Counsel for defendants said it was, and was so
understood by counsel on both sides. Counsel for the complainant said it was
so far as the law would allow it to be’done but they had made no agreement by
which any legal rights were waived, and they objected to any investigation of
damages and as there was a disagreement as to what the understanding was and
the Court decided that the relief sought could not be obtained under the plead-
ings unless such was the agreement the counsel for the defendants moved the
Court for leave to file a cross bill ; the object of which was to bring before the
Court the question of damages, claimed to be due said Lottenville for said Beau-
champ on account of the breach of said bond by said Putnam in not delivering
said deed in a year from said 9th day of April, 1861. Said counsel said he
could prepare said bill in 20 or 30 minutes, and wished leave to file it instanter g
the Court said he would take a little time to consider the question, as the counsel
for the complainants objected to the filing of said cross bill ; the Court thereup-
on delayed the further hearing of said case from that time, to-wit: Dec. 11th,
1863, to Dec. 12th, 1863, at which time counsel for defendant called up the
case and renewed his motion for leave to file said cross bill and informed said
court that he had said bill drawn and ready to be filed and presented the same
to the Court which said bill is hereto attached and marked A, and made a part
of this bill of exceptions, whereupon the Court refused to allow said cross bill
to be filed. The counselon the part of the defence to maintain the issues on
their part before moving to file a cross bill, had offered the tcsbi-mony of M. B.
Loomis, William Laparle, Alexis Chausse, Joseph Gelino and C. A. Lake, by

whom they could give testimony to prove that said Putnam refused to deliver

said deed; that he was requested so to do on the part of the said defendants that
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he prevented the delivering said deed until in September, 1868, and tes-
timony tending to show that said Lottenville and Beauchamp had sustained a
large amount of damages on account of not having said deed on said 9th day of

April, 1862 ; but the said court refused to hear said testimony holding that the

same was immaterial under the bill and answer and after overruling the motion
to file a cross bill, the Court held that the case made by tlie bill, ans-
wer and replication and the testimony of T. P. Bonfield (which testimony
is all recited heretofore in this bill of exceptions,) entitled the complain-
ant to the relief prayed for in his said bill of complaint and thereupon
proceeded torender the final decree in the cause and did decree a perpetual in-
Junction against the said suit at law on said bond and that these defendants pay
the costs of this suit and there was no other proofs or testimony in said case except
the testimony of T. P. Bonfield, who testified that he tendered a deed on the
7th of Sept., 1863, to all of which holdings, rulings and deciding the defend-
ants except and pray that this their bill of exceptions may be allowed and sign-
ed and sealed in that behalf and made a part of the records of the cause which

is done accordingly.

- ERRORS ASSIGNED.
The Court erred in refusing to allow defendants to file cross bill.

In deciding in favor of the complainant.
In not deciding in favor of the respondents.

In refusing toallow the respondents to examine their witnesses tosustain their

answer.

In decreeing a perpetual injunction against the suit at law because the bill,
answer, replication, exhibits and testimony do not show that complainant had

performed all the obligations of said bond even if no defence was made.

Brief and points relied on by the respondents.

The respondents had a right to file their cross bill as a matter of course, but
having asked leave of the Court and the Court refusing leave, their counsel was

not obliged to put himself in contempt of the Court by filing said cross bill.

Theé Court ought to have heard the respondents’ testimony because it would de-
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feat the complainant’s bill and would have been as beneficial to them as though
they had a hearing under a cross bill or any agreement of the parties, for when

the complainant’s bill was dismissed and the injunction dissolved, they were at

liberty to proceed with the suit at law which this bill was brought to enjoin.
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