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STATE OF ILLINOIS—SUPREME COURT.
Third Grand Division, April Term, 1858,

CHARLES LEE, Appellant,
vs. Appeal from Bureaw.
PETER QUIRK, Appellec. :

ABSTRACT,

This was an action originally commenced before a justice of the peace
by Quirk against Lee, for work and labor. A judgment was rendered by
the justice against Lee, for $42.10, and he appealed to the circuit court.

At the January term, 1857, of the Burcau circuit -court, on the cause
being called, Lee moved the court to coatinue the cause, and in support
of the motion read an affidavit, in which he swore that one Andrew Brown
was a material witness for him; that he (Brown) had gone to Iowa for a
temporary purpose, some four or five weeks before, and was expected to
return in a short time; that Lee did not know that the witness was out of
the county until the term of the court: that he caused a subpeena to be
issued for the witness, which was returned not found: that the suit is
brought to recover for work claimed to have been done by plaintiff, and
that Lee could prove by the witness, Brown, that what work was done by
plaintiff, was done under a special contract to work a year for $220, to
be paid at the end of the year: and that plaintiff worked about two
months, and then quit without any just veasen: and that plaintiff, during
the last two or three weeks he worked for defendant, improperly behaved

* and conducted himself, for the purpose of inducing Lee to discharge him:

that he (Lee) expected to be able to procure the testimony of Brown by
the next term, &e.
The court overruled the motion for a continuance, and Lee excepted.

The case then came on for trial before a jury.

On the trial, the plaintiff proved by one Spaulding, that Quirk worked
for Lee for some two or three weeks after the 15th or 20th of June, 1856 :
that Lec paid him some money two or three days before Quirk quit work;
Low much witness did not know, but it was in paper money, and was more

than a dollar.

Quirk then offered to make oath that he knew of no witness by whom
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he could prove the length of time he had worked for Lee, except by his
own oath or Lee’s. Quirk was sworn on his voir dire, and stated that he
could not prove the length of time he had worked for Lee, except by his
own oath or that of Lee: that one Fisher was living on Lee’s farm: that
he (Quirk) worked there a part of the time with Fisher: that Fisher was
there all the time that he (Quirk) worked there, except two or three times :
that one Brown worked for Lee, commencing about a week after he (Quirk)
did, and worked there all the time till he (Quirk) left: and that the work

2 that he (Quirk) did, was done under a contract to work a year, provided
he and Lee agreed.

I
v

On this evidence Lee refused to testify, and objected to Quirk being
sworn in chief; the objection was overruled, and Lee excepted.

Quirk then swore that he worked for Lee from April 14, 1856, to June
21, 1856, and lost one-half a day’s time during that time.

There was no other evidence in the case, tending to prove that Quirk
and Lee did not agree during the time Quirk lived with Lee.

Quirk proved by another witness that wages were about $18 per month.

This was all the evidence.

"The court instructed the jury, on behalf of Quirk,

"That if they believed, from the evidence, that the plaintiff worked for
the defendant from the 14th of April to the 21st June, 1856, then they
will find for the plaintiff the value of the work, as shown by the testimony,
deducting such payments as the defendant has made to plaintiff.

3 The court also instructed the jury, for the defendant,

That if the plaintiff agreed to work for defendant for a year, at a certain
sum per month, or for the whole time: and if he left the service of de-
fendant, without sufficient cause, before the year expired, and without
defendant’s consent, then plaintiff cannot recover in this action, and the
jury must find for defendant.

If the jury believe, from the evidence, that the services sued for were
rendered under a special contract to labor for a year, then the year’s labor
is a condition precedent, to be performed by plaintiff before he can re-
cover; and if plaintiff is entitled to recover at all, he cannot; Técover until
the year has elapsed; and if the jury belicve the year had 1100 e\pu'ed at
the commeneement of this suit, then they will find for defendant.

After the jury had retired, the defendant asked the court to instruct
the jury,

¢ That if the plaintiff called on the defendant for $86, or any other
sum, and the defendant paid him money, and the plaintiff received the
money without objection as to the amount, that is evidence to the jury

* 1 that the amount called for was paid by defendant.” *

‘Which instruction the court neither gave nor marked refused, nor was
the same given to the jury.

The jury found a verdict for the plaintiff for $39.50, and defendant
.moved for a new trial; and in support of said motion, read an affidavit of
the defendant, in which he swears that Mary Fisher was a material witness
for him on the trial: that she had been duly subpeenaed in the cause, and
had been in attendance at that term of the court: that he, knowing that

e
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suid witness had been in attendance waiting for the tridl, supposed she was
still in attendance, or so near at hand that she would be in court in duec
season on being called, at the time the cause was called for trial; and that
he (defendant) did not know of the witness being so fur away that she
could not be produced at the time the canse was called for trial: that he

» could have proved by said witness that plaintiff had stated that defendant

" had paid and settled with him for the same work sued for in this suit :
that when the cause was called on, he dispatched an officer immediately
for said witness, and that said witness came into court Jjust as the jury
retired tu consider of their verdict: that defendant has a good defence to
the action, and can prove the same conclusively: that he can establish,
fiest, the fact of payment and settlement of the demand sued for, and all
the facts stated in the affidavit for a continuance.

" The court overruled the motion for a new trial, and the defendant ex-
% cepted; and the court rendered Judgment’in favor of Quirk for $39.50,
and all his costs.

ERRORS ASSIGNED.
1st. In overruling defendant’s motion for a continuance.

2nd. In permitting appellee to testify.

3rd, In admitting proof of the value of the services.
4th. In giving the instruction asked by appellee.
5th. In refusing appellant’s instruetion.

6th. In overruling appellant’s motion for a new trial,

Tth. In rendering judgment in favor of appellee for all his costs.
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