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SUPREME COURT,
First Grand Division.
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The People of the State of Illinois,
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Defendant in Hrror.
SCIRE FACIAS.
FILED -

First Grand Rivision.

T
Plaintiff in Erroi
vs.
2 % (4,
.

/
SUPREME COURT.



In Supreme Court, State of Illinpis,
FIRST GRAND DIVISION,

NOVEMBER TERM, 1864.
BRIEF.

F .

Fyl

JOHN B. SMITH,

8. Error to Alexander. -

)
|
v
GEO. "N. REARDEN. J
Brief of Defendant in Error.

There being one good count, the judgment will not be arrested. “Ander-
son et al., vs. Semple et al., 2 Gil., page 458. Bradshaw vs. Hubbu'ﬂ etal.
Chadsey »s. Brooks, 2 Gil. 380

The defect in the verdiet is cured by the Statute of Amendments and
Jeofails. Watson et al., vs. Counadly, 24 TlI, p. 143.

The objection to the verdict exhould have been made in the Court below.
Parmbee et al., vs. Smith, 21 IIl. 62 Roach vs. Hulings 10 Peters, page
321, Edwards et al., »s. Edwards et al 3111, p. 474. _

It was not necessary to call a jury to assess the damages. The Ceurt

could make the assessment. Wilcox vs. Woods et al. 3 & CWI/ ﬂa/ﬁ/(/ O 3

By approving and giving judgment, the Court adopted the assessment
and made it the act of the Court. Dunbar vs. Bonestead, 3 Scam, 85. “In
Rust vs. Frothingham, Breeze, page 331 the Court gave judgmant for debt
and damages, and the record does not state that damages were assessed.
This was held good.

The question submitted to the jury was, what is the amount of the
plaintiff’s damages ? They answer “twelve hyndred dollars.”

A default, for want of a ples, was taken although the defendant by his
sttorney was present. This was proper. 1st Tidd’s Practice, page 562.

OLNEY,

For De,‘fendant in Lrror.
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In Supreme Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.

GEORGE W. REARDEN,)

8. Error to Alexander County.

I
JOHN B. SMITH, J
Abstract made by Defendant in Error.

Page 1] This was an action of Covenant commenced by John 1. Smith,
Defendant in error, a@hst George W. Rearden, Plaintiff in error, in the
Alexander Circuit, to the June Term, 1854s

The declaration contains two Counts.

2] 1st Count. Sets out a written instrument in faec verba, from Rear-

den to Smith, reciting that Rearden had sold to Smith certain lands, and
3] that Rearden guarantees that said lands ““are not graduated land un-
der the act of Congress relating to certain portions of the public domain.”
1t is further covenanted by Rearden in said written instrument “that if the
land shall hereafter be ascertained to be ‘graduated land,”” then Rearden
4] shall pay Smith twelve hundred dollars, whenever said land shall be
ascertained to be graduated land. ;

The breach avers that said land is graduated land and was at the time
of making and delivering the covenant.

2d Count. States that Rearden by a certain other written instrument,
sealed, &c., covenanted with Smith that if certain land sold by him to Smith

6] should be ascertained to be “graduated Jand,” then Rearden should

pay Smith twelve hundred dollars.

The breach avers that the lands “have been .ascertained to be graduated
lands.””’
10] At the November Term 1859, the following order was made : That
Smith appeared by his attorney, and Rearden by his counsel. Rearden
called and made default. Jury ealled te assess damages—verdict, we, the
Jury, find damages for $1200. It ds, therefore, consicered by the Court
that the Plaintiff recover of the said Defendant the aforesaid sum of twelve
hundred dollars, damages, with costs, &ec.

The errors assigned are :

1st. The Court erred in rendering judgment by DEPAULT against De-
fendant below, when the record shows that he appeared by counsel.

2d. The Court erred in rendering judgment on the verdict AGAINST
Defendant, when there was no verdict for PLAINTIFF or against Defendant.

3d.  The Court erred in rendering judgment against Defendant below
at all, for there was no yERDICT to sustain said judgment, and no count te

sustain any verdict, and no order for any jury to assess damages.

OLNEY,

Far Defendant in Error.
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In Supreme Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.

GEORGE W. REARDEN,
vs. ¢ Error to Alexander County.

JOHN B. SMITH,
Abstract made by Defendant in Error.

Page 1] This was an action of Covenant commenced by John B. Smith,
Defendant in error, against George W. Rearden, Plaintiff in error, in the
Alexander Circuit, to the June Term, 1859,

The declaration contains two Counts.

2] 1st Count. Sets out a written instrument in haec verba, from Rear-
den to Smith, reciting that Rearden had sold to Smith certain lands, and
3] that Rearden gnarantees that said lands “are not graduated land un-

der the act of Congress relating to certain portions of the public domain.”’
it is further covenanted by Rearden in said written instrument “that if the
land shall hereafter be ascertained to be ‘graduated land,”” then Rearden
4] shall pay Smith twelve hundred dollars, whenever said land shall be
agcertained to be graduated land. .

The breach avers that said land is graduated land and was at the time
of making and delivering the covenant.

24 Count. States that Rearden by a certain other written instrument,
sealed, &ec., covenanted with Smith that if certain land sold by him to Smith
0] should be ascertained to be “graduated land,” then Rearden should
pay Smith twelve hundred dollars.

The breach avers that the lands “have been ascertained to be graduated

lands.””
10] At the November Term 1859, the following order was made : That
Smith appeared . by his attorney, and Rearden by his counsel. Rearden
called and made default. Jury ealled to assess damages—verdict, we, the
Jury, find damages for $1200. It 15, therefore, considered by the Court
that the Plaintiff recover of the. said Defendant the aforesaid sum of twelve
hundred dollars, damages, with costs, &e.

The errors assigned are :

1st. The Court erred in rendering judgment by pEravLy against De-
fendant below, when the record shows that he appeared by counsel.

2d.  The Court erred in rendering judgment on the verdict Aqarysr
Defendant, when there was no verdict for PLAINTIFF or against Defendant.

3d. The Court erred in rendering judgment against Defendant below
at all, for there was no yerpICT to sustain said judgment, and no count to
sustain any verdict, and no order for any jury to assess damages,

OLNEY,

For Defendant in Error.



4 /%\ /(7/'//{)’ (/g’wZ;’ﬁ‘\) L/JP/,(

(e
V7




~ State of Yllinois, (¥ SUPREM. GUURT,

(}RAND DI‘VISI()N. s November "Term, 1=G-3.
GEORGE V. REARDEN,
V8, . ¢ Error to Alexander County.
JOHN B. SMITH. i ;
A B S 90 B A C .
Pace 1. This was an action of Covexant, begun by John B. Smith, defendant in errox
vs Gec. .o W. Rearden, plaintiff in error, in Alexander Cir 1t Court, at its June
Term. 1859, _
: : DECLARATION.
2. 1st Coont. In usualform setting out written instrument in hec verba from

Rearden to Smith, in whieh Rearden covenants that certain lands sold to Smith
were not “ swamp lands,” nor " overflowed lands,” nor lands ~ graduated unde:
the Act of Congress relating to certain portions of the puliic domain”

4 Breach avers that the Lands were “graduated.” without avering or showing
; that they were graduated * under the Act of Congress” referred to and cove-
nanted against.
2nd Count. Same cbjection.

8. Process issued and served in due time,
Continuance at Juune Term, 1859,

At November Term, 1859, said cause then being still pending. the following
order wag mde, »

9 That plaintiff (below) appeared bv his Attorney, and defendant :telow) by
his Counsel. *“ Defendant called and made default. Jurey ealled to assess dam.
ages. Verdict, ' We, the Jury find damages for twelve hiondied dollarvs” [t 1s
theretore considered by the Court that the plaintiff (belcw) recover of said de-
fendant (below) the sum of twelve hundred doltars damdges with costs” &e,

ERi.OR= ASSIGNITD.
1st.—The Court erred in rendering judgment by peravnr against defendant be.
low, when the record shows he appeared by Counsel.

2nd.—The Court erred in rendering judgment on the verdiptfjAGAlNST defendant
when there was no verdict ror PLAINTIFF nor acaiNs! defendant.

. ¥ : S 3 JEE R %

3rd.—The Court erred in rendering judgment against defendant below at all, for
there was no VERDIOT to sustain said jupeMExT, and DO count to sustain
any verdiet, and no order for any jury to assess dd mages.
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In Supreme Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 186:1.
BRIEF.

JOHN B. SMITH,

8. Error to Alexander.

‘u
L
|

GEO. N. REARDEN. |
Brief of Defendant in Error.

There being one good count, the judgment will not be arrested.. Ander-
gon et al., vs. Semple et al., 2 Gil., page 458. Bradshaw vs. Hubbard et al.
Chadsey vs. Brooks, 2 Gil. 380,

The defect in the verdict is cured by the Statute of Amendments and
Jeofails. Watson et al., vs. Couadly, 24 TlL, p. 143.

The objection to the verdict should have been made in the Court below.
Parmbee et al., vs. Smith, 21 Ill. 622.  Roach vs. Hulings 10 Peters, page
321. Edwards et al., vs. Edwards et al., 31111, p. 474. -

It was not necessary to call a jury to assess the damages. The Court
could make the assessment. Wilcox vs. Woods et al. «F °

By approving and giving judgment, the Court adopted the assessment
and made it the act of the Court. Dunbar vs. Bonestead, 3 Scam, 85. Iu
Rust vs. Frothingham, Breeze, page 381 the Court gave Jjudgmont for debt
and damages, and the record does not state that damages were assessed,
This was held good.

The question submitted to the jury was, what is the amount of the
plaintifi’s damages 2 They answer “twelve hundred dollars.”

A default, for want of a plea, was taken although the defendant by hie
attorney was present. This was proper. 1st Tidd's Praetice, page 562.

OLNEY,
For Defendant in Eryesir
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State of iﬂlliuuiﬁ,z IN SUPREME COURT,

GRAND DIVISION. November Term, 1=OG-4.

GEORGE W. REARDEN, 2

therefore considered by the Court that the plaintiff (belcw) recover of said de-

_ V8. Error to Alexander County.
JOHN B. SMITH. §
4 H. B3 S IR O6C .
\ Pace 1. This was an action of Covexanr, begun by J ohn B. Smith, defendant in erros
"lf‘s. Ge(x1§z§9W: Rearden, plaintiff in error, in Alexander Cirenit Court, at its June
\ erm, 1859, :
vy i ) ; DECLARATION.
- N el . < . ;
N \{ W 2. 1st Counr. In usual form setting out written instrument in hec verba irom
o S i\« Rearden to Smith. in which Rearden covenants that certain lands sold to Smith
A S - were not “ swamp lands,” nor overflowed lands,” nor lands graduated under
\Y \! the Act of Congress relating to certain portions of ths g ablic domain.”
. AN \\\ t 2 P P
. e Ol 4 Breach avers that the Lands were * graduated,” without avering or showing
3 N : that they were graduated * under the Act of Congress” referred to and cove-
~ \): § 3 nanted against.
{ } 3 : 2nd Count. Same cbjection.
3 AN : 3 5 .
)h } g 8. Process issued and served in due time.
o e }
‘ % W o« N Q ‘ Continnance at June Term, 1859.
T #
. & - : 7 z : s
3 )"Q % \{ ) At November Term, 1839, said cause then being still pending. the following
\\5 3 < Q‘j order was made,
J , :
s % , g: That plaintiff (below) appeared by his Attorney. and defendant ‘below) by
g\ v ¢ rk his Counsel. “ Defendant called and made default. Jury called to assess dam-
S 3 ;} \\3 \" “ages. Verdiet, ‘We, the Jury find aamages for twelve hundred dollars” [tis
o ) .
\ EER e, \g N tendant (below) the sum of twelve hundred doliars damages, with costs, ™ &e.
§ i 4 ?\ i~ _
Nty e ERRORS ASSIGNED.
S Q J a l§ “: 1st—The Counrt erred in rendering-judgment by DEFAULT against defendant be.
\ f e 18 low, when the record shows he appeared by Counsel.
N oo : : g ; .
i \§ ‘{ N \ ond.—The Court erred in rendering judgmtent on the verdict agamvst defendant
S o _2 . when there was no verdict FOR PLAINTIFF nor Acainst defendant,
‘ 3 . i # .
*d o TN }\ 3rd.—The Court erred in rendering judgment against defendant below at all, for
Vs g 3 S there was no veErpioT to sustain said yupement, and no count to sustain
§© S t any verdiet, and no order for any jury to assess damages.
\ N ;
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In Supreme Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.
BRIEF. = . A

JOHN B. SMITH, )
vs, ¢ Error to Alexander.

GEO. 'N. R"ARDEN. J

Brief of Defendant in Error.
There being one good count, the judgment will ot be arrested. Ander<
gon et al., vs. Semple et al., 2 Gil., page 458. Bradshaw vs. Hubbard et al;
Chadsey vs. Brooks, 2 Gil. 330.
The defect in the verdict is cured by the Statute of "Amendments and‘ "
Jeofails, Watson et al., vs. Conadly, 24 TiL, p. 143. )

2

The objection to th s verdic! shonid have been made in the Court below
Parmbee et al,, vs. Smith, 21 111 22 {Loach vs. Hulings 10 Peters, page
821. Edwards et al.,, vs. Ed acds et al, 31 L, p. 474, \

It was not necessary to call a jury to assess the damages. The Court

could make the assessment. Wileox vs. Woods et al. 3 Sezez20 /‘W g
By approving and giving judgment, the Court adopted the assessment
and made it the act of the Court. Dunbar »s. Bonestead, 3 Scam, 85.-- In
Rust vs. Frothingham, Breeze, page 381 the Court gave judgmant for :debt
and damages, and the record does not state that damages were assessed.
This was held good.
The question submitted to the jury was, what is the amount of the
plaintifi’s damages * They answer “twelve hundred dollars.”
A default, for want of a plea, was taken although the defendant by his
attorney was present. This was proper. 1st Tidd’s Practice, page 562.

OLNEY,
© For Defendant in Erros.
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