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JAMES O. EDWARDS,

Appellant :
VS. Appeal from Rock Island
GEORGE J. EDWARDS, County.
Appellee,

BEARDSLEY & SMITHD
Sfor Appellant.

The record in this case shows that the parties to this suit,
both derived title from the same source, through William Edwards:
the plaintiff below (the appellee,) by deed dated Oct. 25th, A. D.
1845,—vecorded Nov. 12th, A. D. 1845, in St. Clair County, and
in Mercer County, where the premises are situate, July 9th, A. D.
1851,

The deed of appellant, (defendant below,) bears date 17th
June A. D. 1851, and was recorded in said Mercer county, July
1st, A, D. 1851, eight days earlier than the deed of the appellee.

The record also seems to show satisfactorily, that the appel-
lant, at the time he took his deed of the premises, had notice of
the title of appellee; and hence itis claimed that the deed last in
date, but emrliest of record, is mopewtwe to pass the title, as
against th» plaintiff below.

To obviate this difficulty, the def’t. below offeredin evidence a
copy of a record showing a verdict and judgement in his favor, in
respect to the same premises sought to be recovered in this suit,
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in which former suit the appellee in an action of e¢jectment to recov-
er possession of these same premises, was plaintiff, and this appel-
lant and William Edwardsy were defendants. This record so offer-
ed in evidence, alsoshows that this appellee, after verdict and judge-
ment against him, paid the costs of that suit, and took a new trial
according to the statute in that behalf provided, and afterwards
dismissed his suit.

This copy of record, offered in evidence in this suit, by the

appellant, was excluded by the court below.
The question now arises did the court err in exeluding snid
record. : '
On-behalf of appellant, it is claimed, that the record thus ex-
cluded, showed a bar to the appellees right of recovery in this suit.
The subject matter involved, had, by the former frial, as between
those parties becomes us judicatores,ns the fitle then stood.

The appellee in his former suit. after verdict and judgement
against him, took a new trial, after paying costs, which, it is true
he had a right to do; but having done it, and afterwards dismissing
his suit, he cannot thereby annnl the effect of the judgement
against him. . ‘

~ In order to do so, he must pursue his statute right or remedy,
that he thus invoked in his behalf. e must use it, not as a ruse
or evasion, to circumvent his opponent, but for the honest purpose
intended by the statute. It is evident the statute does not con-
template, that by taking a new trial of Fight, the former judgement
and all proceeding under itare wholly vacated, and the parties pla-
ced in statu quo, vide § 34 and § 35 Rev. Statute, Title Ejectment—

Under the condition of things mentioned in these sections, the par-

ties merely change - positions, the plaintiff becoming defendant, and
the defendant, plaintiff.

But, to permit a party plaintiff thus to nulify a judgement
in gjectment herein, would be a fraud upon the law, and an abuse of
the right given him by statute. Having set aside the judgement
without cause, and after a full and fair tvial, he does so under an
obligation to pursue the special remedy under the statute. He
cannot claim the remedy in part to his advantage and then aban-
don it to the injury of the other party.

This view of the case is fully sustained by the court in Fra-
zier, vs. Weller, 1. arL. 6. McLeans, Rep. 11.

We can see no reason why the court should regard with over-
much favor this provision of our statute in regard to new trials in

.

I ——
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ejectment, especially in that class of cases mentioned in Rev. Stat-
utes, § 30. title Ejectment. Under this section, a party after a full
and complete trial, if unsuceessful, can take a new trial without
cause, and as a mater of right—an indulgence extended to a party
in no other action, and one of doubtful policy, and questionable con-
stitutionality,

This new trial, of right, after a full and fair hearing before
Jury is certainly not a common 1.w right; and when we remember
the provisions of the federal constitution, that *no fact tried by a
Jury shall be otherwise re~examined in any court, than according
to the rules of the common law,” it seems somewhat troublesome
suppress doubts of its constitutionality. . .

i P o o .
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JAMES 0. EDWARDS, Appellant,

versus

GEORGE J. EDWARDS, Appellee.

e -

APPEAL FROM ROCK IS_LAND COUNTY

—_—

DRURY, Judge, presiding.
Brarpsiey & Swirs, for Appellant.
Tarrarerro and others for Appellee.

Action of ejectment to recover the seizin and possession of northeast .
quarter of section nine (9), and the east half of the northwest quarter of
section nine (9), township thirteen (18) north, range two (2) west, fourth
principal meridian. 3 ]

Seizin and ouster alleged the 20th May, 1854.

Plea: Not Guilty. i

The plaintift, to maintain the issue on his part, introduced and read in
evidence a duly authenticated copy of patent from United States, grauting
to William Edwards the land in question, dated Gth day of July, A. D. 1818. *

Next, a deed from William Edwards to George J. Edwards, ‘dated 25th
day of October, A. D. 1845, duly acknowledged, conveying said land.—I{é:B_?
corded November 12th, 1845, in St. Clair county.—Recorded July 9tl/{r1n o
Mercer county. The defendant below admitted himself in possession of
said premises; whereupon the plaintiff rested.

The defendant then offered, and read in evidence, the original patent
from the United States to William Edwards, dated 6th July, 1818, granting
to him the land in controversy.

Next, a deed from said William Edwards to James 0. Edwards, defend-
ant, dated 17th June, A. D. 1851, conveying the premises in guestion, and

recorded July 1, 1851.

Defendant next offered in evidence a duly anthenticated copy of record of’
the Circnit Court of Mercer county, the substance whereof is as follows:

Said record shows, that at the Oectober Term of the Cireuit Court of Mer-
cer county, A. D. 1858, the plaintift' in this suit filed his declaration in
¢jectment, in the manner preseribed by statute, against this defendant and
William Edwards, whereby he sought to recover the seizin and possession of
the same premises sought to be recovered in this suit, and therein alleging
his seizin and ouster on the first day of July, A. D. 1853.

That at said Term, the defendants in said suit filed theiv plea of not guilty
in due form.
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That at the April Term of said Court, A. D, 1854, a trial of said cause
was had, which resulted in a verdict and judgment for defendants.

That at the same Term of said Court, the plaintiff made his motion for a
uew trial, according to the statute in such case provided, and, after having
made proof of payment of costs, the Court granted a new trial therein, ac-
cording to the statute in that behalf.

That afterwards, and at the same Term of Court, the said plaintiff moved
to dismiss his said suit, which by the Court was done, agreeable to said mo-
tion ; whereupon it was ordered by the Court that said defendants have and
recover their costs of said plaintiff.

To the introduction of which suid record in evidence in this cuse, the
plaintiff’ objected (waiving all objection to the informality of the certificate
attached to and authenticuting such record); and the Court sustained such
objection, and refused to permit said record to be read in evidence to the
Jury; to which decision of said Court, excluding said record as evidence,
the defendant then and there exeepted.

Said plaintift' then introduced, in evidence to the jury, the deposition of
Rgbert H. Edwards; and =aid deponent states, substantially, that he knows
the parties to this suit; that William Edwards is the fathet™6f plaintiff' and
defendant, and depouent; that said William Edwardg is the pifentee and

identical person to whom the Uni‘ed States Eranted, by patent, the lands in

controversy in this suit. Deponent states, that lie knows that William d-
wards conveyed said lands by deed to George J. Edwards (the plaintiff), and
believes that said Willinm Edwards afterwards conveyed said lands to James
O. Edwards (the defendant); said Jumes O. told the defendant this, in the
summer of 1551 or '52. Defendant states that he knows James Q. (the de-
tendant); kuew at the time he took acconveyayée of said lands from Said
William Edwards, that the suid Willinm had previously conveyed the same
by deed to said George J. (plaintiff); that said James O. told deponent so.

Deponent further states the circumstances under which the conversation
occurred between deponent and said James 0., in relation to said land ; that
deponentwas anxious to purchase a portion of it, when the title of said land
was talked over between them.

The foregoing is substantially all the evidence adduced at said trial.

Oun the part of the plaintiff, the Court was requested to charge the jury
us Tollows:

1. If William Edwards conveyed the land in controversy to the plaintiff,
and afterwards conveyed the said land to the defendant—and defendant’s
deed was first put on record—yet if the defendant, at the time he received
his deed from Wm. XEdwards, knew that William Edwards had, before that
time, conveyed the land to plaintift; then the conveyance from William Ed-
wards to defendant was inoperative, as against the plaintiff.

2. If William Edwards conveyed the land in question to plaintiff, and af-
terwards conveyed the same land to defendant, and defendant put his deed
on record first, still, the deed to defendant will not be operative as against
the deed to plaintiff] if the defendant, at the time he received the convey-
ance to him, had such notice of the prior conveyance as would be suflicient
to put an ordinarily prudent man upon inquiry in relation to the sume.
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3. If the defendant, at the time of the execution of the deed from Wm.
Tdwards, had knowledge of the prior conveyance of the land described in
his deed by Wm. Edwards to George J. Edwards (the plaintiff), he is bound
by the effect of such prior deed, although he may have considered it in-
valid.

4, It the jury belicve that the deed from Wm. Edwards to the plaintiff
was filed for record in St. Clair county, betore the making of the deed from
Willam Edwards to the defendant, it is evidence tending to prove that the
first mentioned deed was delivered to plaintiff prior to the making of the
snid second deed.

And on the part of the defendant, the Court was requested to charge the
Jury as follows:

1. In order to entitle the plaintift to recover in this suit, by virtue of a
title derived from William Edwards, older in date, but not recorded in
Mercer county at the time the defendant took his title from said William,
and caused the same to be recorded iu said county, it is necessary for the
plaintiff to satisfy the jury by evidence that the defendant had full notice
of the prior conveyance of the premises in question to the plaintiff in this
suit: otherwise, the jury should return a verdict for the plaintiff.

2. The plaintiff in this case, having given in evidence an original deed to
himself from Wm. Edwards, of the preshises in question, must prove that
said deed was delivered to him, eitlier by direct or circumstantial evidence:
otherwise, said deed will not have the effect to pass the title to the plaintiff.

The Court gave the instruetions to the jury, so asked by plaintiff; and for
giving the same, at the time thereof, the defendant then and there excepted-

The Court also gave the aforesaid instructions asked by defendant.

Verdict and judgment for plaintiff; to which judgment plaintift excepted.
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