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SUPREME COURT OF ILLINOIS.

FREDERICK W.MYERS, Ix Error, )
: |
r PLAINTIFE’S POINTR

V8.

THE STATE OF ILLINOIS, Ix Error. )

I.

In our first Point we say—That the Court erred in overruling the
application and motion of Myers for a change of venue—for which error
the judgment in this case should be reversed. See article 13, sections
9 and 12 of the Constitution of the State of Illinois; Session Laws of
of 1853, page 150, section 10 ; Session Laws of 1855, page 147, sections
I and 2; 2d vol. Purple’s Statutes, page 1186, section 5 ; 15th I1l,, page
511; 9th Bac. Abr. 250.

II.

Wesay in our second point—That the Court erred in admitting
Carpenter as a witness to give evidence against the prisoner—Carpenter
being an approver. Having been accessary to the larceny after the
fact, the statute constitutes him a principal felon. See Seates’ Compl.,
p. 377, sec. 17. A legal authorized definition of the word approver is
—one who confesses a crime, and accuses another. See Webster’s Die. ;
45h Blac. Com. 830 fCow. Rep.707.




L

In our third point we say—That the objection to the introduction
of evidence against the prisoner of his and Carpenter stealing cows,
killing and selling them, together with distinet and separate offences in
no way connected with the charge set forth in the indictment was well
taken and should have prevailed, and the overruling such objection and
admitting such evidences was error, for which the judgment in this case
should be reversed. See 2 Russ. on Crimes, 694, 695 ; 1st Phil. Ev. 166 ;
Ros. Or. Evd. 38, 57, 58, 59, 60; note (2) 207, 208; 2d Leach Pl C.
708 ; 2d Hast. P1. of the Crown, 519; 1 Greenl. Evd. 126, 127, 213;
4th Cow. Rep. 483, 492; 6 Hill 292; 19th Wend. 232.

IRV
We say in our 4th point—That the record in this case imports a
statement of all the facts—and the facts are insufficient in judgment of
law, to authorize a conviction—Hence a new trial should be granted to
the prisoner. See 1st Scam. 414; 1 Gilman, 70; 2 Gilman. 540; 11th
I1l,, 142; 13th IIL

Ve
We say in our fifth point—That the Recorder’s Court of the City
of Chicago, was not vested with jurisdiction, power and authority to
try this case. It can exercise its potency and power only in cases arising

within the limits of the city of Chicago.
S8R, GARRISON & ANDERSON,
Of Counsel PUf. in Error,
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SUPREME COURT OF ILLINOIS.

FREDERICK W. MYERS, Ix Error, )
|
VS, rPLAINTIFF’S POINTS
THE STATE OF ILLINOIS, Ix Error. |

I

In our first Point we say—That the Court erred in overruling the
application and motion of Myers for a change of venue—for which error
the judgment in this case should be reversed. See article 13, sections
9 and 12 of the Constitution of the State of Illinois; Session Laws of
of 1853, page 150, section 10 ; Session Laws of 1855, page 147, sections
1 and 2; 2d vol. Purple’s Statutes, page 1186, section 5 ; 15th Ill., page
511; 9th Bac. Abr. 250.2 4 o

II.

Wesay in our second point—That the Court erred in admitting
Carpenter

Carpenter as a witness to give evidence against the prisoner:

being an approver. Having been accessary to the larceny after the
fact, the statute constitutes him a principal felon. See Scates’ Compl.,
p- 817, sec. 17. A legal authorized definition of the word approver is
—one who confesses a crime, and accuses another. See Webster's Dic. :

4th Blac. Cony. 830 ;7’00\\'. Rep. 707.




III.

In our third point we say—That the objection to the introduction
of evidence against the prisoner of his and Carpenter stealing cows,
killing and selling them, together with distinct and separate offences in
no way connected with the charge set forth in the indictment was well
taken and should have prevailed, and the overruling such objection and
admitting such evidences was error, for which the judgment in this case
should be reversed. See 2 Russ. on Crimes, 694, 695 ; 1st Phil. Ev. 166 ;
Ros. Cr. Evd. 38, 57, 58, 59, 60; note (2) 207, 208; 2d Leach Pl C.
708 ; 2d East. Pl. of the Crown, 519; 1 Greenl. Evd. 126, 127, 213
4th Cow. Rep. 483, 492; 6 Hill 292; 19th Wend. 232.

IRVE:

We say in our 4th point—That the record in this case imports a
statement of all the facts—and the facts are insufficient in judgment of
law, to authorize a conviction—Hence a new trial should be granted to
the prisoner. See 1st Scam. 414; 1 Gilman, 70; 2 Gilman. 540; 11th
I, 142; 13th TIL

_ V.
We say in our fifth point—That the Recorder’s Court of the City
of Chicago, was not vested with jurisdiction, power and authority to
try this case. It can exercise its potency and power only in cases arising

within the limits of the city of Chicago.
RS GARRISON & ANDERSON,
Of Counsel PUf. in Brror.
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Jameson & Morse, Printers, 14 La Salle Strect, Chicago.

o

SUPREME COURT,

STATE OF ILLINOIS,

APRIL TERM, A. D. 1860.

FREDERICK W. MYERS,
PraiNtirr v Errog,

V8.

THE PEOPLE or tne STATE OF ILLINOIS,

Drerexpaxts 1x ErRROR.

ABSTRACT.

Indictment filed October 10th, A. D. 1859, in the October Term, A.
D. 1859, of the Recorder’s Court ot the City of Chicago—contains two
counts for larceny.

“That Frederick W. Myers, John Haslett and John Smith, late of
said City, on the 10th day of June, in the year of our Lord one thousand
cight hundred and fifty nine, in said City of Chicago, in the County and
State aforesaid, onc Sorrel Mare, of the value of one hundred dollars,
one other Mare, of the value of one hundred dollars, the personal goods
of John Mohr, then and there being found, did then and there felonious-
ly steal, take, and carry away, contrary to the statute,” &e.

To this Indictment, on the 10th day of October, A. D. 1859, Plain-
tiff in Error, in proper person, plead not guilty.

On the 10th day of October, A. D. 1859, in said Recorder’s Court,
the Plaintiff in Error gave Carlos Iaven, State’s Attorney, notice that
he should make an application to said Recorder of said Court, for a
change of venue in said cause.

Plaintiff’ in Error, on the 14th day of October, A. D. 1859, filed in
said Court his petition, accompanied by his afidavit, praying fora change




of venue. And on said 14th day of October, in the year aforesaid, pre-
sented the said petition, accompanied by said affidavit, to R. S. Wilson,
Recorder of said Recorder’s Court of said City, and moved and reques-
ted said Recorder to change the venue in said cause. Said petition
showed that Plaintiff in Error feared and believed that said Recorder
was prejudiced against him, and also the inhabitants of said City of
Chicago and Cook County were prejudiced against him, and also that
he feared, on account of said prejudice, that he could not have and re-
ceive a fair and impartial trial before said Recorder, in said Recorder’s
Court of said City, in said Cook County. Said Recorder overruled
said motion, and refused to grant a change of venue in said cause.
Plaintift’ in Error excepted.

Then a Jury was called, who were empaneled to try the cause, and
the following evidence was given, and no other:

Evidence—The People proved by their first witness, John Mohr,
that he lost a mare in June, A. D. 1859 ; that she had a white spot on
her hind left leg, just on the fetlock joint, and a little white spot near her
hip ; that he lived at Bremen, about twenty-cight miles from Chicago;
that the mare he lost was a sorrel. She used to come to the house, and
T fed hier most every night. A man by the name of Shepard told me to
go to Mr. Bradley. So I come to Chicago, and one morning when I was
going to breakfast, I saw her, the mare, in Backus’s stable. She stood
in the stable door. I then went andtold Bradley, and we went to Squire
Milliken’s, and I took out a warrant for my mare. William Douglass

" went and got er; it was on the 8th or 10th of August, A. D.1859.
Backus’s stable is on the corner of Taylor and Clark streets. I value
the mare at one hundred dollars. The leg that was white had been col-
ored redish. That is my mare. I haveseen her since in Dutton’s stable,
back of Bradley’s office. She is there now. The leg is white ; the spot
that was colored in now white.

On Cross-Examination, he said: that the mare I lost was a sorrel.
Ilost her in June. She run on the prairies in the town of Bremen,
about twenty-cight miles from Chicago. She had a white spot on her
left hind leg, and a white spot on her hip. I never lent her to any one,
nor sold her. I do not know Myers. I never saw him around my place.

C. P. Bradley said : David Carpenter gave me- information as to
Myers. I furnished Carpenter with some hair dye. I had been inform-
ed that a sorrel mare had been stolen. I knew where the mare was. I
told Mohr that I thought that we had better wait a little.

On Cross-Examination, said : I do not know any thing except Ifur-
nished David Carpenter some hair dye, and that when I lifted up the
mare’s leg, and examined it, the roots of the hair was white.




To the testimony of the said Bradley, on direct examination, the
Defendant objected ; objection overruled, and the Defendant excepts.

Dayvid Carpenter said: I went to Myers’s house on the 4th day of
July, 1859 ; one night the heat troubled me, and I got up ; I saw Myers
and Ilaslett mount their horses and start to run a cow down. Myers
borrowed my hat. I started out to see what they were doing; went after
them half a mile, where they had dismounted; after they left I found
they had tied a cow to the fence. I lived with Myers three or four
weeks. ITaslett boarded with Myers. Smith lived at Bremen. Myers
and his wife once started to visit Smith at Bremen. Smith stopped with
Myers when he came to the City. T had no interview with any one but
Myers in regard to stealing cows. Myers and myselt stole a cow, and
Haslett took her to Backus’s stable. Myers and myself rode ; when we °
got to Backus’s stable, Backus said that he would not receive the cow
. from Myers; so I led lierinto the stable and delivered her to him my-
self. I saw a horse at Myers’s place, in his stable, when I first went
there. Myers spoke to me about paint; I furnished some hair dye.
Myers said that he had received a letter from Bremen, and that he had
to make way with the mare; he traded her to Backus. I did not hear
him make the trade with Backus. I do not know how the trade was
made. Gray, a police officer, asked me where the mare was, about a
week or ten days before Myers was arrested. I told him that she was in
Myers’s barn.  Myers told me that there was a chattel mortgage on the
mare, and that he wanted to disguise her. I brought an ox to Myers’s
place one night. I awoke him and told him that Ihad stole it; he
came out and considered it all right. I done it by order of Bradley.
Haslett and Smith had the mare before Myers had her, and they all
told me that Myers bought the mare of Haslett.

Myers and myself stole cows together, killed them, and brought them
into the City and sold them; the ox I got of Sherman and the money
was furnished by Bradley ; this ox was killed at Myers’s stable and sold ;
I tied the ox in the woods, and told Myers that I had stole it.

On Cross-Examination, said: I went to Myers’s first, at the toll-
gate. Some time afterwards I came to the City and met Robert Gray ;
he told me to go to Bradley; I went there, and Bradley sent me out to
watch Myers. I saw Haslett and Smith drive and use the mare long be-
fore Myers had her. Haslett and myself took the mare and another
horse one night, and come into the City to a sparring exhibition ; we put
the horses up in Backus’s stable. I was drunk that night. I fell oft of
the horse. I was drunk some of the time that I was at Myres’s. Some-
times I played off, and was not drunk. Myers asked me to come and
board with him. e did not ask me any thing for board. IIe asked me
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to come and board with him before I went there the second time. I was
there thenight of the arrest of Myers. I came up with the officers at the time
they made the arrest. I went on ahead of them to see if Myers was at
the toll-gate. I went over the fence and told them all right; they went
in and made the arrest. I started to run; one of the officers followed
me; I turned around with a pop bottle, as if I was a going to spot him,
and the officer went back. Bennett brought me a buftalo robe, and I'laid
down and waited a while until the officers went away ; then I went into
the old toll-gate house and slept until morning ; then I came into the
City. DBradley told me to go right in with them ; he furnished the hair
dye. Myers, Haslett and myself stole cattle, brought the beef to the
City, and sold it. I sold one quarter to Backus. I was employed by
Bradley all of the time, and acted under his directions. Iaslett and
Smith had the mare first, and used her in this City. Then Myers had
lher and used her in this City. I was paid by Mr. Bradley.

To the introduction of the said David Carpenter, as a witness, the
Defendant below objected 5 objection overruled, and the said Defendant
excepted.

To the testimony of the said Carpenter, the said Defendant objected;
objection overruled, and the Defendant excepted.

Iere the People rested.

The Defendant proved by his first witness, Cornelius I'. Backus,
that he kept a livery stable, on the corner of Clark and Taylor streets.
I have fourteen horses tolet. Smith and Iaslett used to stop to my
stable, and put up the mare before I saw Myers have her. Afterwards,
Myers used to come and put her in my stable at noon times. Haslett
offered to sell the mare to me. Afterwards, when Myers had her, Has-
lett told me that Myers had bought the mare of him.

Oross-Erxamination. Question—Did you ever receive a cow from
Myers? There was a cow left at my place in my absence. I do not
know who left her there. I did not reccive a cow from Myers. In a
few days I turned her out. I do not know what became of her. I can-

not say just when she was turned out.

To the question, “Did you ever receive a cow from Myers?” put by
the State’s Attorney, the defendant objected ; objection overruled, and
defendant excepted.

To the testimony of Backus on cross-examination, the defendant
objected ; objection overruled, and defendant excepted.

William Bennett said: I know Myers, the defendant. John Has-
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lett told me that he owned the mare himself, and offered to sell her to
me. I saw him drive and use her in this city a long time before Myers
had her. I was not present when Myers bought the mare, but Haslett
told me that Myers had bought the mare of him, and Myers told me -
50, too. '

On cross-examination, said : I was present when Myers was arrest-
ed. I heard some one whistle after the officers went away. I knew if
was Carpenter, and I went and carried him a buffalo robe, for I thought
it was cold to lay on the ground. I do not know anything about a cow
or cows. I gave Carpenter fifty cents to go away with. He told me
that the officers were after him. This was immediately after the arrest
of Myers. I went and got tickets for Carpenter, so that he could go and
stay with his brother at Kankakee, for he said the officers was after him.

To Dennett’s testimony on cross-examination, the defendant object-
ed; objection overruled, and defendant excepted.

John Vaughn said: I am ablacksmith. Ilaslett broughtthe mare
to my shop to have her shod, and Carpenter come and got her; that was
a long time before Myers was arrested. It was about the first of July,
A. D: 1859. Haslett then offered to sell her to me.

Cross-examination. I know Haslett; call him Jack. I donotknow
Myers. I think it wasin July when Haslett brought the mare to my
shop.

Mr. Houser said: I am acquainted with the general character of
the defendant, Myers ; amongst his neighbors it is very good.

Cross-Fxzamined. He rents a house of me. I have heard folks
talk against him.

Cyrus Keeller, County Constable, said: I know Myers, the de-
fendant. I am well acquainted with his general character; it is good ;
he is a respectable, honest, hard-working man.

Cross-Ezamination. I think that I told Bradley once that Myers
had a bad character, or something to that effect, I do not know now.

Here the defendant rested.

Said Pcople called as a witness Charles E. Smith, who testified as
follows: I know I'red Myers, the defendant; he has been in the peni-
tentiary in New York State, for stealing. He applied to me to get on
the police. I told him I had got a letter from New York, stating that




he had been in the penitentiary in New York State; he denied it at
first, but afterwards owned it.

To the testimony of Charles E. Smith, defendant objected; objec-
tion overruled, and defendant excepted.
Here the People again rested.

Defendant then introduced his own affidavit, wherein he swore that
he never was in the penitentiary, bridewell or lock-up.

Here the defendant rested.

The People then recalled Charles E. Smith, who said that the affi-
davit was made by Myers to get on the police in this city. I was on the
police then, and Myers told me that he had been in the penitentiary.

To the testimony of Smith, alter he was recalled by the People, the
defendant objected ; objection overruled, and the defendant excepted.
Evidence closed.

Certificate of the above being all of the testimony, and correct.

DEFENDANTS INSTRUCTIONS.

Defendant asked the Court to instruct the jury as follows:

1st. If the jury believe from the evidence that the defendant receiv-
cd the mare in question from Haslett or Smith, without any knowledge
that it was stolen, the fact of the defendant selling her to Backus avails

nothing.

9d. It there is a reasonable doubt as to the guilt of the defendant,
the jury are bound to acquit the defendant.

3d. The circumstances proved must toa moral certainty, actually
exclude every other hypothesis but that of guilt.

4th. If the jury can explain the acts of the prisoner consistent with
his innocence, they are bound to acquit him.

Court gave all of defendant’s instructions.

Pecople gave no instructions.

ired, and after being absent a short time, returned into

The jury ret
We, the jury in this cause, find the

court with the following verdict:




defendant guilty ; find the value of the property at one hundred dollars,
and fix the term of defendant’s imprisonment at seven years in the pen-
itentiary of this State.

Defendant’s counsel moved an arrest of judgment. Motion, in
writing, assigned the following:

1st. That if the People proved a crime, they proved it to have been
committed beyond the jurisdiction of the Recorder’s Court. That the
Grand Jury of said Court could not enquire of crimes committed outside
of the limits of the City of Chicago.

9d. That the Grand Jury of the Recorder’s Court of said City had
no lawful power to find the indictment.

Motion in arrest of j1dgment overruled, and the defendant excepted.

Defendant’s counsel moved for a new trial. Motion, in’ writing,
assigned the following:

1st. The Court allowed David Carpenter, an approver, to give
evidence against the defendant.

2d. The Court erred in allowing David Carpenter to give evidence
tending to prove that defendant had been guilty of another distinct of-
fence, to wit: stealing cows.

3d. The Court erred in allowing the prosecution to introduce evi-
dence of particular acts of the defendant, tending to prove the general
bad character of the defendant.

4th. The defendant brought himself within the requisitions of the
statute authorising changes of venue; it was the duty of the Court to
inquire into all of the circumstances of the case, and to have satisfied
himself whether the People of Cook County and the City of Chicago
were prejudiced against the defendant, and to have caused the defendant
to show why he believed that the Court was prejudiced against him, as
he alleged in his petition and affidavit praying for a change of venue,
otherwise acting in the exercise of a sound discretion to have changed
the venue.

5th. The Court erred in overruling the defendant’s objections made
in the progress of the trial.

6th. The verdict of the jury is contrary to the evidence and not
warranted thereby.

7th. The verdict is contrary to law.




Motion for new trial overruled, and defendant excepted.

. Defendant’s counsel moved the Court to discharge the defendant.
Motion, in writing, assigned the following:

That at the request of the State’s attorney, Carlos Haven, and by
order of the Court, the defendant was put upon the witness stand to
testify against Cornelius I'. Backus, who was then on trial upon an in-
dictment charging him with receiving stolen goods from the defendant,
and others, knowing the same to have been stolen. That the Govern-
ment promised Myers that it he did so testify against the said Backus,
that he, Myers, should not be proceeded against any farther. That he
did so testify, and is entitled to be discharged and to go hence without

day.

Motion for defendant’s discharge overruled, and defendant excepted.

SENTENCE.

That Fredevick W. Myers, the defendant, be taken from the bar of
the Court to the jail of Cook County, and in ten days after the adjourn-
ment of this Court, to the penitentiary of this State, at Joliet, and there
be confined at hard labor for seven years.




POINTS OF ERROR AS MADE.

1st. Court erred in not changing the venue.

2d. Court erred in overruling the defendant’s objections made in "
the progress of the trial.

3d. Court erred in allowing David Carpenter to testify in said
cause.

4th. Court erred in allowing the prosecutor, Carlos Haven, to in-
troduce evidence of particular acts of the defendant, tending to prove a
general bad character.

5th. Court erred in allowing the prosecution to give evidence of
another distinct offence, other than charged in the indictment.

6th. Court erred in not arresting the judgment.

7th. Court erred in overruling motion for new trial.

8th. Court erred in taking jurisdiction of the cause.

9th. Court erred in overruling defendant’s motion to be discharged.

10th. Court erred in trying the cause.

S. M. & W. S. FELKER,
Attys for Plaintyf in Krror.
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