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Sapreme Gonrt of P inois,

HAMLIN
? Brief of Appellees.

vs.
REYNOLDS, ET AL. g
I.
No question is before this court upon demurrer.
For, first : No exception was taken to the judgment of the Cireuit Court in overruling or sus-

taining the demurrers.  Of course the appellant cannot assign those decisions for error now.

Hill vs. Ward, 2 Gil. 293.

Sceond—The appellant, by pleading over, abandoned his demurrer.  Snyder ws.
Scam., 92.

Third—The verdict on the whole declaration made the issues presented by the demur-
Warner vs. Crane, 20 111, 151 ; Townshend vs. Jemison, 7 How., 706.

Guaither, 2

rer immaterial.

JEIE.

There is no variance between the declaration and the evidence.

The most that can be said is, that the proof is not so full as it might have been. But no
objection was made on the trial, when it could easily have been removed, and cannot be made now.

Harmon #s. Thornton, 2 Seam., 455; Gillhan vs. State Bank, Ib., 247.

2 60 i O
The evidence was abundantly suflicient to sustain the verdict.

First—The sherift’s return is conelusive between third parties. Lewis vs. Blair, 1 N. IL, 68
Harkness vs. Farley, 11 Maine, 403—4; Crag vs. Fessenden, 21 Ib., 34; Bamford vs. Melvin, 7 Ib.,
18, 21; McKeen ¢s Gammon, 33 Ib., 190-1: Bott vs. Burnell, 9 Mass., 98, 11 Ib. 165; Estabrook
vs. Hapgood, 10 Ib., 314, -+ Mass, 478.

We hLave, then, admitted or proved, judgment against the maker at the first possible term, exe-
cution issued without unreasonable delay, and returned, after forty-three days, “nulla bona.”

Second—This is evidence of due diligence under the statute.

Con~truction of the statute in other states.  Bank of United States es. Tyler, 4 Pet, 366.

Construction in 1llinois.  Bestor #s. Walker, 4 Gil.,, 143 Pierce vs. Short, 14 111, 1463 DBled-
soe s, Graves, 4 Seam., 3863 Cowles vs Litehfield, 2 Scam,, 356; Clifford vs, Keating, 3 Scam.,
254,

Duil.  Stevens es. Bigelow, 12 Mass,, 433,

Third—The facts proved are evidence of insolvency.  Bestor s, Walker, 4 Gil, 12, 131
Harknoss es. Farley, 11 Maine, 493-4.
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The declaration,

First—The ‘special count is sufficient, after verdict, to admit evidence of insolvency. 1 Chitty

673. :
Second—The common counts are enough to sustain the verdict. Snyder s, Gaither, 3 Scam.

91; Townshend »s. Jemison, 7 How. 724; 1 Chitty, 341, note 15 Lane vs. Adams, 19 111, 167;

Bank of United States vs. Moss, 6 How., 36, 38; North Bank vs. Abbott, 13 Pic., 469-70; 2

Green. Ev., § 104, 112, and note 2; Warner vs. Crane, 20 Ill,, 151} Anderson »s. Semple, 2 Gil.

158.20 T4L. /iy 4~
Third—The appellant, by abandoning his demurrer, has admitted the sufficiency of the de-

claration. Russell vs. Whiteside, 4 Scam., 12; Harmon vs. Thornton, 2 Scam., 354-5. / NP B

Fourth—The appellant has not assigned any defect in the declaration for error; hence this
court will not inquire whether there be any error.  Gilbert vs. Maggord, 1 Scam,, 471.

V-

The only question then before the court is as to the sufliciency of the evidence. And as to
this it seems there can be no doubt, as the evidence certainly is enough to make out a prima facie
case of insolvency, and there is none to rebut it. Hepburn s. Dubois. 12 Pet. 345.

VI
A new trial will not be granted, on account of the verdiet being contrary to the evidence, un-

less in cases of grossinjustice. Wheeler vs. Shields, 2 Seam., 350; 1 Gil. 84; 5 Gil. 723 1 Gil. 475.
But there was here no injustice, as the appellant might easily have offered his evidence, if he
had any, under the general issue. And the presumption is that it was so admitted. Warner 2s.
Crane, 20 IlI,, 151.
GEORGE PAYSON,
Counsel for Appellees,
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Sy E OF ILLINOIS, _ S
STAEJPR%O)ME COURT, %SS' Ihe f_EeopSe of fhe Sfafc’z??ﬁ Hiinois,

TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF

of a plea which was in the Circuit Court of e s

et a2 Lrden =
(zl #CL"L"'ZWO—M b*/éiﬁ. s

‘ L«rm GREETING :
BECAUSE, Inthe record and proceedings, as also in the rendition of the judgment
County, before

the Judge thereof, between S q 74// A oan s L/‘fﬂm& E{J
LU 2 e _anK [}/ &qa&

T

l defendant it is said manifest error hath intervened, to the injury of the aforesaid

UOL/%Q— - W 3 A0 2
______ as we are informed

by /4\7 complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay:
send to our Justices of the Supreme Court the record and proceedings of the plaint
& aforesaid, with all things touching the same, under your seal, so that we may have
the same before our Justices aforesaid at Ottawa, in the County of La Salle, on the

A ; y i
V/i:LD }M,u}a-] bl D//;/u% 5/3 /y;yne-x-t, that the record and proceedings, being in-

spected, we may cause to be done therein, to correct the error, what of right ought to
be done according to law.

WANREYQy The Hon. WALTER B. SCATES, Chief

Justice of our said Court, and the Seal thereof, at Ot-

tawa, this 7 ,—(-Q day of 7l —in the Year

<
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Clerk of the Supreme Court. /
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of Our Lord One Thousand Eight Hundred and Fifty-f¢ oe <
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; HAMLIN "
| vs. Brief of Appellees. i
! REYNOLDS, ET AL. |
Ied i
No question is before this court upon demurrer. - 4 i
. !
For, first : No exception was taken to the judgment of the Circuit Court in overruling or sus- i

taining the demurrers. Of course the appellant cannot assign those decisions for error now.
| Hill »s. Ward, 2 Gil. 293. : "
Second—The appellant, by pleading over, abandoned his demurrer. Snyder vs. Gaither, 2 i
Seam., 92. i
Third.—The verdict on the whole declaration made the issues presented by the demur- ]
rer immaterial.  Warner vs. Crane, 20 111, 151 ; Townshend vs. Jemison, 7 Haw., 706. %
i
f
i;
i
5
ERT. £
There is no variance between the declaration and the evidence. i
The most that can be said is, that the proof is not so full as it might have been. But no |

objection was made on tho trial, when it could easily have been removed, and cannot be made now.
Harmon vs. Thornton, 2 Scam., 455; Gillhan vs. State Bank, Ib., 247.
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The evidence was abundantly suflicient to sustain the verdiet.

First—The sherift’s return is conclusive between third parties. Lewis vs. Blair, 1 N. H., 68;
Harkness os. Farley, 11 Maine, 493—4; Crag vs. Fessenden, 21 Ib., 34; Bamford vs. Melvin, 7 Ib.,,
18, 21; McKeen #s Gammon, 33 Ib,, 190-1; Bott vs. Burnell, 9 Mass,, 98, 11 Ib. 165; Estabrook

vs. Hapgood, 10 Ib., 314, -+ Mass. 478. ;
4 We have, then, admitted or proved, judgment against the maker at the first possible term, exe- }
1 cution issued without unreasonable delay, and returned, after forty-three days, “nulla bona.”
Sccond—This is evidence of due diligence under the statute. g
Constiuction of the statute in other states. Bank of United States vx. Tyler, 4+ Pet. 366. )

Construction in Nlinois.  Bestor vs. Walker, 4 Gil,, 14; Pierce vs. Short, 14 Ill,, 146: Bled-
soe i, Graves, 4+ Seam., 386 Cowles vs Litchfield, 2 Seam., 3563 Clifford vs. Keating, 8 Scam.,
254.

Buil.  Stevens es. Bigelow, 12 Mass,, 435.

Third—The facts proved are evidence of iusolvency.  Bestor es. Walker, 4 Gil,, 12, 13;
Huknoss es. Farley, 11 Maine, 493-4.




Iv.
The declaration.

First—The special count is sufficient, after verdict, to admit evidence of insolvency. 1 Chitty

os—

673.
Sceond—The common counts are cnough to sustain the verdiet.  Snyder vs. Gaither, 3 Scam. ]
91; Townshend vs. Jemison, 7 How. 724; 1 Chitty, 341, note 1; Lane vs. Adams, 19 11l., 167; g
Bank of United States »s. Moss, 6 How., 36, 38; North Bank vs. Abbott, 13 Pic., 469-70; 2 -
Green. Ev., §104, 112, and note 2; Warner vs. Crane, 20 Ill,, 1515 Anderson vs. Semple, 2 Gil.
458. Qo ILC./45. i
| Third—The appellant, by abandoning his demurrer, has admitted the sufficiency of the de- oL ;
claration. Russell vs. Whiteside, 4 Seam., 12; Harmon vs. Thornton, 2 Seam., 354-5. / Siense. Jeo 1
Fourth—The appellant has not assigned any defect in the declaration for error; hence this
court will not inquire whether there be any error.  Gilbert s, Maggord, 1 Scam,, 471. L‘
]
| The only question then before the court is as to the sufliciency of the evidence. And as to i
this it seems there can be no doubt, as the evidence certainly is enough to make out a prima facie
' case of insolvency, and there is none to rebut it. Hepburn vs. Dubois. 12 Pet. 345.
! F
i

N o -

V.I. 4
A new trial will not be granted, on account of the verdiet being contrary to the evidence, un-
less in cases of gross injustice. Wheeler 5. Shields, 2 Scam., 3503 1 Gil. 843 5 Gil. 72; 1 Gil. 475. i

R

[l
A

But there was here no injustice, as the appellant might casily have offered his evidence, if he
had any, under the general issue. And the presumption is that it was so admitted. Warner vs.
Crane, 20 Ill., 151.

GEORGE PAYSON,
Counsel for Appellees.
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