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STATE OF ILLINOIS, SUPREME COURT,

Temp Grawp Drvisrox,

APRIL TERM, a. p. 1858.

Crry or Orrawa vs. GEorGE B. Macy et als.

POINTS AND AUTHORITIES.

Tue objections to the rendition of Jjudgment in this case were:

L. Section II., Article 8 of the charter of the city of Ottawa is uncon-
stitutional.

This objection was abandoned in the Conrt below,

Charter and ordinances of Ottawa, p. 33.

Shaw vs. Dennis, 5 Gilm. 403,

Morris vs. City of Chicago, 11 111, 650.

Canal Trustees vs. Chicago, 12 111. 403.

The People, de., vs. Brooklyn, £ Comst, 419.

II. The assessment was not upon all the real estate i1 the natural divi-
sion benefitted thereby.

The position taken in support of this objection is, that the real estate
assessed must be bounded by some natural boundary ; that is, that all the
real estate in a portion of the city bounded by such natural boundary
must contribute to the improvement. See Sec. IL, Axt. 8, on page 33.

To this we answer: 1st. The words, natural division, do not necessarily
convey the idea that the division must be one bounded by rivers, ra-
vines, mountains, and the like. Our definition of the word naturalis not
forced, nor far fetehed, and we would naturally suppose that the provi-
sion was one directing to the commissioners that, in selecting the area to
be assessed, they should confine themselves to a reasonable and natural
proximity to the street to be improved, and that the division to be select.
ed by them should be one reasonably and naturally benefitted, and this
view is corroborated by the 4th section, whicl provides that the commis-
sioners shall assess the necessary amount upon the real estate by them
deemed benefitted by the improvements, thereby investing them with a
discretion to select the area upon which the assessment is to be levied.
The construction contended for wounld necessarily, if adopted, operate un.
justly, because, to say nothing about the great difficulty of determining
what would be natural boundaries in that sense, no one bounded by such
natural barriers could be selected upon which the assessment could be
justly levied.

2d. If the words, natural division, are to have the construction con-
tended for, then we say it is merely a limitation upon the commission-
ers that they shall not go out of such natural division, and not a require-
ment that they shall levy the assessment upon all the land in such natu.
ral division. The language is upon real estate in any natural division,
not upon all the real estate in, nor upon the real estate of any natural di-
vision.

3d. It does not appear but that the real estate upon which the assess.
ment was levied was bounded by limits natural in the sense contended
for, and it is to be presumed that the commissioners have done their duty
in this respect, unless the objectors have proved that they did not.



IIL. The notice of the time and place of meeting to make the assess.
ments was not sufficient.

By Section IV. of Article 8, of the charter, page 33, it is provided
that the commissioners shall give six days’ nofice in one or more newspa-
pers published in the city, of the time and place of meeting, fo all per-
sons imterested.

The notice was published for the time and in the paper required, but it
is objected that a general notice o all persons interested, without naming
them or the land owned by them, is not a compliance with the statute
requirements.

To this we answer, that the legislature must have meant a general no-
tice fo all persons interested, because neither the land upon which the as-
sessment was to be levied, nor the owners thereof, could be known at the
time of the giving the notice. The notice is to be given before the com-
missioners comanence making their assessment, and they cannot then tel]
what land will be assessed.

TV. The commissioners made the assessment at the office of the city
clerk without having gone upon and viewed the premises.

To this there are two answers: 1st. There is no requirement of law
that they shall go upon and view the premises; and 2d, There is no evi-
dence in support of the objection, and if such was their duty it is to be
presumed that they did it till the contrary appears.

Again, if said view was necessary, and if it was also necessary that it
should be recited on the assessment roll, and no presumption of its hav-
ing been done is to be had unless it is so recited ; then, as the bill of ex-
ceptions shows that the roll was introduced in evidence, and that there
was no objection to it except as to the notices attached thereto, such
recital should be presumed to have been in it.

V. The city clerk did not give sufficient notice of the time and place
of hearing objections to the confirmation of the assessment by the city
council.

The notice was published in the proper paper and for the proper length
of time, and the only objection is that it is too general; that it should
name the persons whose land was assessed, or describe the land assessed.
The notice will be found on page 2 of the abstract.

This notice is exactly in the form prescribed by the ordinance, (for the
ordinance see abstract, pages 2, 3, 4 and 5,) and the question is whether
the ordinance and the notice given under it are in compliance with the
requirements of Sec. VL of Art. 8 of the charter. (See page 33.)

Tt was conceded below, and whether conceded or not it cannot be
questioned, that if the notice was such as contemplated by the charter
it was sufficient.

Tf it has already been demonstrated that the notice required by Sec.
4 is a general notice to all persons interested, does it not follow that
exactly the same language in Sec. 6 should receive the same construc-
tion? The question is mot whether the Legislature ought to have re-
quired a different and more particular notice in the latter section than in
the former, but it is whether they have done so.

Tn answer to the argument, that the Legislature must be supposed to
have intended that the notice should contain the description of the lands
or the names of the owners, because the owners might not otherwise get
notice of a time and place when they could object to the confirmation of
the assessment, we say that such second opportunity for a hearing is one
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which need not have been given by the Legislature, and an assessment
under the notice in the 4th Section, without any opportunity for an ap-
peal, would have been valid. But suppose the notice not such as intend-
ed by said Section 6, yet the 2d Section of the act of March 1st, 1854, to
amend the charters of the several towns and cities in this State, provides
that the corporate authorities shall have full power to fix by ordinance
the kind and time of notice of the assessment. (See 9th Pick. 46.)

Such a general notice is the one usually given. The Chicago charter
and ordinances are the same as those of Ottawa, and such is the notice
given under their charter and ordinances. (See Chicago charter and or-
dinances, pages 38 and 155.)

Such notice has been held sufficient in New York under a similar law,

Owners of Ground vs. Albany, 15 Wend. 374.

LPeople, &c., vs. Brooklyn, 4 Comst., page 441,

The following cases may shed some light on the question:

Griffith’s, Adm’r., vs. Vertner et ux., 5 Howard’s Miss. 740.

' App et al. vs. Dreisback, 2 Rawle 304,

Freetown vs. County Com’rs. of Bristol, 9 Pick. 46.

The improvements to be made and the street to be improved being
mentioned in the notice, the notice is practically sufficient. No person
interested would fail to find out that he was assessed.

VI The return of the collector does not show any demand for the
amounts assessed, nor that the owners had no goods and chattels. Said
owners had suflicient personal property.

By Sec. VIL of Art. 8, page 34, special assessments are tobe collected
by warrant and sale as provided in Art. 9, as near as may be. Section
VIIL of Article 9 provides, that the collector’s return shall state that
said taxes remain unpaid, and that he can find no goods or chattels
whereon to levy and collest the same, and this is all the return that he is
required by law to make on his delinquent list; and this he has done,
and having made the return required by law he is presumed to have
performed his duty iu the respects mentioned in the objections.

Zaylor vs. The People, 2 Gilm. 349.

Job et als. vs. Tebbetts, 5 Gilm. 376.

The presumption that the collector did his duty has not been destroy-
ed by any evidence that the demand was not made, or that the owners
had goods and chattels on which the collector could have levied.

VII. The return of the warrant by the collector not having been made
within thirty days, it is void and illegal.

To this we answer, that there is no provision of law requiring the col-
lector to make his return within thirty days. It is a mere direction of
the council to their officer for the purpose of properly expediting the
business of collection, and a delay in this respect is not a matter of which the
owners ought to complain, Whether the collector could have made alevy
after the thirty days, is a question it is not necessary to consider, It
would seem that even this might be done in a case where the time with-
in which it might be done was only limited by the warrant, but not by
the law.

Bassett vs. Porter, 4 Cush. 487.

Sheldon vs. Van Buskirk, 2 Comst. 473.

But it would seem that the return of the officer of what he did or did
not do must necessarily be properly made after the thirty days, because
even if it be likened to the case of an execution required by law to be



27 >5t8051

returned in a certain time, the officer would have the whole of the last
day to make his levy, and might retain the execution till the property le-
vied upon was sold, and make his return afterwards, and in either event
the return could not be made till after the return day, and this is a com-
mon practice in relation to executions, the propriety of which has never

~ been questioned,

Suppose, however, that it was a statute requirement that the return of
the delinquent list should be made within thirty days after the date of
the warrant, even then the statute would be only directory.

Alkins vs. Hinman, 2 Gilman 450.

Jackson vs. Cummings, 15 111, 451.

VIIT. Some of the owners of lots 17 and 18, in block 26, and of the
north half of lot 7, in block 55, and lot 7, in block 85, in State’s Addi-
tion, were minors, and no guardian was appointed, nor was any notice
served upon the guardian of said minors.

To this we answer: 1st. That it does not appear that the minors
were without gnardians, and unless this were so no appointment should
have been made, and if they had guardians the publication of the notice
was sufficient.

9d. The 12th Sec. of Art. 8 only applies to cases where some act like
building a side-walk is to be done by the owners, where a personal service
is required, and where there is no guardian upon which it can be served.
This being a proceeding in rem, the published notice binds minors as in
ordinary tax proceedings, subject to their right to redeem.

3d. It does not appear that the one heir of Geiger had any interest in
the lot assessed as belonging to the heirs of Geiger, and the fact, if
shown, that the proceedings were not valid as to the one heir, would not
have prevented the Court from rendering a judgment against the inte-
rests of the others.

IX. Lot 18 in block 85, lot 10 in block 85, and lot 14 in block 86, are
all lots with public churches and exclusively for religious worship, and
are exempt from assessment.

To this we answer, that they are liable for local assessment, though
not for general, state, county and city taxes.

In the matter of the Mayor of New York, de., 11 John 77.

Trustees of the Canal vs. Chicago, 12 111. 403.

LELAND & LELAND axp J. AVERY,
Attorneys for Plaintiffs in Lrror.
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STATE OF ILLINOIS, SUPREME COURT,

Taep Granp Drvision,

APRIL TERM, a. p. 1858,

Crry or Orrawa vs. GEorce B. Macy et als.

POINTS AND AUTHORITILS.

Tue objections to the rendition of judgment in this case were:

I. Section II., Article 8 of the charter of the city of Ottawa is uncon-
stitutional. »

This objection was abandoned in the Court below.

Charter and ordinances of Ottawa, p. 33.

Shaw vs. Dennis, 5 Gilm. 405,

Morris vs. City of Chicago, 11 111, 650,

Canal Lrustees vs. Chicago, 12 T11. 403,

The People, ., vs. Brooklyn, 4 Comst. 419.

1. The assessment was not upon all the real estate in the natural divi-
sion benefitted thereby.

The position taken in support of this objection is, that the real estate
assessed must be bounded by some natural boundary ; that is, that all the
real estate in a portion of the city bounded by such natural boundary
must contribute to the improvement. See Sec. II., Art. 8, on page 33.

To this we answer: 1st. The words, natural division, do not necessarily
convey the idea that the. division must be one bounded by rivers, ra-
vines, mountains, and the like. Our definition of the word natural is not
forced, nor far fetched, and we would naturally suppose that the provi-
sion was one directh@ to the commissioners that, in selecting the area to
be assessed, they should confine themselves to a reasonable and natural
proximity to the street to be improved, and that the division to be select.
ed by them should be one reasonably and naturally benefitted, and this
view is corroborated by the 4th section, which provides that the commis-
sioners shall assess the necessary amount upon the real estate by them
deemed benefitted by the improvements, thereby investing them with a
discretion to select the area upon which the assessment is to be levied.
The construction contended for would necessarily, it adopted, operate un.
Justly, because, to say nothing about the great difficulty of determining
what would be natural boundaries in that sense, no one bounded by such
natural barriers could be selected upon which the assessment could be
justly levied.

2d. If the words, natural division, are to have the construction con-
tended for, then we say it is merely a limitation upon the commission-
ers that they shall not go out of such natural division, and not a require-
ment that they shall levy the assessment upon all the land in such natu.
ral division. The language is upon real estate in any natural division,
not upon all the real estate in, nor upon the real estate of any natural di-
vision.

3d, It does not appear but that the real estate upon which the assess.
ment was levied was bounded by limits natural in the sense contended
for, and it is to be presumed that the commissioners have done their duty
in this respect, unless the objectors have proved that they did not.
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I1I. The notice of the time and place of meeting to make the assess.
ments was not sufficient.

By Section IV. of Article 8, of the charter, page 33, it is provided
that the commissioners shall give six days’ notice in one or more newspa-
pers published in the city, of the time and place of meeting, to all per-
sons interested.

The notice was published for the time and in the paper required, but it
is objected that a general notice to all persons interested, without naming
them or the land owned by them, is not a compliance with the statute
requirements,

To this we answer, that the legislature must have meant a general no-
tice fo all persons interested, because neither the land upon which the as-
sessment was to be levied, nor the owners thereof, could be known at the
time of the giving the notice. The notice is to be given before the com.-
missioners commence making their assessment, and they cannot then tel]
what land will be assessed,

IV. The commissioners made the assessment at the office of the eity
clerk without having gone upon and viewed the premises.

To this there are two answers: 1st. There is no requirement of law
that they shall go upon and view the premises; and 2d, There is no evi-
dence in support of the objection, and if such was their duty it is to be
presumed that they did it till the contrary appears.

Again, if said view was necessary, and if it was also necessary that it
should be recited on the assessment roll, and no presumption of its hav-
ing been done is to be had unless it is so recited ; then, as the bill of ex-
ceptions shows that the roll was introduced in evidence, and that there
was no objection to it except as to the notices attached thereto, such
recital should be presumed to have been in it.

V. The city clerk did not give suflicient notice of the time and place
of hearing objections to the confirmation of the assessment by the city
council.

The notice was published in the proper paper and for the proper length
of time, and the only objection is that it is too general; that it should
name the persons whose land was assessed, or describe the land assessed.
The notice will be found on page 2 of the abstract.

This notice is exactly in the form prescribed by the ordinance, (for the
ordinance see abstract, pages 2, 3, 4 and 5,) and the question is whether
the ordinance and the notice given under it are in compliance with the
requirements of Sec. VL of Art. 8 of the charter. (See page 33.)

It was conceded below, and whether conceded or not it cannot be
questioned, that if the notice was such as contemplated by the charter
it was sufficient.

If it has already been demonstrated that the notice required by Sec.
4 is a general notice to all persons interested, does it not follow that
exactly the same language in Sec. 6 should receive the same construc-
tion? The question is not whether the Legislature ought to have re-
quired a different and more particular notice in the latter section than in
the former, but it is whether they have done so.

In answer to the argument, that the Legislature must be supposed to
have intended that the notice should contain the description of the lands
or the names of the owners, because the owners might not otherwise get
notice of a time and place when they conld object to the confirmation of
the assessment, we say that such second opportunity for a hearing is one



which need not have been given by the Legislature, and an assessment
under the notice in the 4th Seetion, without any opportunity for an ap-
peal, would have been valid. But suppose the notice not such as intend-
ed by said Section 6, yet the 2d Section of the act of March 1st, 1854, to
amend the charters of the several towns and cities in this State, provides
that the corporate authorities shall have full power to fix by ordinance
the kind and time of notice of the assessment. (See 9th Pick. 46.)

Such a general notice is the one usually given. The Chieago charter
and ordinances are the same as those of Ottawa, and such is the notice
given under their charter and ordinances. (See Chicago charter and or-
dinances, pages 38 and 155.)

Such notice has been held sufficient in New York under a similar law.

Owners of Ground vs. Albany, 15 Wend. 374.

People, dc., vs. Brooklyn, 4 Comst., page 441.

The following cases may shed some light on the question:

Griffith’s, Adm’r., vs. Vertner et ux., 5 Howard’s Miss. 740.

App et al. vs. Dreisback, 2 Rawle 304,

Lreetown vs. County Com’rs. of Bristol, 9 Pick. 46.

The improvements to be made and the street to be improved being
mentiored in the notice, the notice is practically sufficient. No person
interested would fail to find out that he was assessed.

VI. The return of the collector does not show any demand for the
amounts assessed, nor that the owners had no goods and chattels, Said
owners had sufticient personal property.

By Sec. VII. of Art. 8, page 34, special assessments are tobe collected
by warrant and sale as provided in Art. 9, as near as may be. Section
VIIL of Article 9 provides, that the collector’s return shall state that
said taxes remain unpaid, and that he can find no goods or chattels
whereon to levy and collect the same, and this is all the return that he is
required by law to make on his delinquent list; and this he has done,
and having made the return required by law he is presumed to have
performed his duty ia the respects mentioned in the objections.

Taylor vs. The People, 2 Gilm. 349.

Job et als. vs. Tebbetts, 5 Gilm. 376.

The presumption that the collector did his duty has not been destroy-
ed by any evidence that the demand was not made, or that the owners
had goods and chattels on which the collector could have levied.

VII The return of the warrant by the collector not having been made
within thirty days, it is void and illegal.

To this we answer, that there is no provision of law requiring the eol-
lector to make his return within thirty days. It is a mere direction of
the council to their officer for the purpose of properly expediting the
business of collection, and a delay in this respect is not a matter of which the
owners ought to complain. Whether the collector could have made alevy
after the thirty days, is a question it is not necessary to consider. It
would seem that even this might be done in a case where the time with.
in which it might be done was only limited by the warrant, but not by
the law.

Bassett vs. Porter, 4 Cush. 487.

Sheldon vs. Van Buskirk, 2 Comst. 473.

But it would seem that the return of the officer of what he did or did
not do must necessarily be properly made after the thirty days, because
even if it be likened to the case of an exeeution required by law to be
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returned in a certain time, the officer would have the whole of the last
day to make his levy, and might retain the execution till the property le-
vied upon was sold, and make his return afterwards, and in either event
the return could not be made till after the return day, and this is a com-
mon practice in relation to executions, the propriety of which has never
been questioned,

Suppose, however, that it was a statute requirement that the return of
the delinquent list should be made within thirty days after the date of
the warrant, even then the statute would be only directory.

Alkins vs. Hinman, 2 Gilman 450.

Jackson vs. Cummings, 15 11}, 451.

VIII. Some of the owners of lots 17 and 18, in block 26, and of the
north half of lot 7, in block 55, and lot 7, in block 85, in State’s Addi-
tion, were minors, and no guardian was appointed, nor was any notice
served upon the guardian of said minors.

To this we answer: 1st. That it does not appear that the minors
were without guardians, and unless this were so no appointment should
have been made, and if they had guardians the publication of the notice
was sufficient.

2d. The 12th Sec. of Art. 8 only applies to cases where some act like
building a side-walk is to be done by the owners, where a personal service
is required, and where there is no guardian upon which it can be served.
This being a proceeding in rem, the published notice binds minors as in
ordinary tax proceedings, subject to their right to redeem.

3d. It does not appear that the one heir of Geiger had any interest in
the lot assessed as belonging to the heirs of Geiger, and the fact, if
shown, that the proceedings were not valid as to the one heir, would not
have prevented the Court from rendering a judgment against the inte-
rests of the others.

IX. Lot 13 in block 85, lot 10 in block 85, and lot 14 in block 86, are
all lots with public churches and exclusively for religious worship, and
are exempt from assessment.

To this we answer, that they are liable for local assessment, though
not for general, state, county and city taxes.

In the maiter of the Mayor of New York. e., 11 John 77,

Trustees of the Canal vs. Chicago, 12 111. 403.

LELAND & LELAND anp J. AVERY,
Attorneys for Plaintyffs in Error.
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