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APRIL TERM THEREOF, 1864.

JOHN M. KING,

peysis Appeal from the Superior Court of
MYRON P. BUSH, axp Chicago.

GEORGE HOWARD.

ABSTRACT OF RECORD.

3 Declaration filed September 27, 1861, in assumpsit.

First Count. Myron P. Bush, and George Howard, doing business
under the name and style of Bush & Howard, plaintiffs; and count is
on a promissory note alleged to have been delivered to Myron P.
Bush and George Howard, in and by which note the defendant
promised to pay plaintiffs $349.52, four months after date.

5 Common counts.
10 Defense: 1st, General issue ; 2nd, Plea of payment.
11 Affidavit of defense.

There is no replication to the plea of general issue and plea of pay-
ment contained in said Record, nor on file in the papers in said suit.
There is an affidavit on file in the Supreme Court, showing that repli-
cations to plea of general issue and plea of payment were filed in due

time in said suit, in said court, and that their loss was not discovered
until brought up to this court; which affidavit and pleas are in the

following words:
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COOK COUNTY.

—— STATE OF ILLINOIS, }ss. Superior Court of Chicago.

Myrox P. Busm, and )
Grorce ITowasD, &
8. |
Jonxy M. Kine. J
STATE OT ILLINOIS,}
COOK COUNTY.

. W. Tourtcllotte being duly sworn, doth depose and say that he
is one ot the attorneys for the plaintitf’ in the above entitled snit; that
on the cighth day of October, 1861, the said defendant by his artor-
neys, Hosmer & Peck, filed in said court said defendant’s plea of gen-
eral issue to the declaration of the said plaintiffs in the above entitled
suit, before that time filed, and also his special plea of payment; that
the said pleas of general issue and special plea of payment were the
only pleas filed Ly said defendant in said above entitled suit; that
afterwards and at the November term, 1861, of said court, and Lefore
the trial of the above suit, this deponent drew up and filed in said
above suit a replication to the plea of general issue, and at said tine
also a replication to the special plea of payment; that at said Novem-
ber term of said court, when this afliant filed said replication to said
pleas of general issue and payment, he handed the same to the clerk
of said court, and that said clerk then and there endorsed the filing on
said replications, and the same were placed with the papers in the case
at said time; that both replications were written on one piece of paper
and on the same side of the paper; that on the trial of said suit it was
considered by all parties to said suit, by their attorneys, that said suit
was at issue, and that the said defendant offered in evidence the testi-
mony of Wendell R. King.

And this deponent says that neither he nor his partner—the only
attorneys for the said plaintifis—had any knowledge of the absence of
said replication from the files of the papers in the above suit until
after the appeal of the aforesaid suit to the Supreme Court of this
State, and that it first came to their knowledge Ly one of the errors
assigned in said Supreme Court, which was, that the case was tried
“yyith the special plea not replied to;” that the record made by the
said clerk of said court and filed in said Supreme Court of the State
of Illinois, as this affiant is informed by IL. B. Hurd, Esq., who
attended to said suit in said Supreme Court, does not contain cither
said replication to said plea of general issue or the replication to the
said plea of payment; copies of which said replication, as near as this
deponent can recollect the same, are hereto annexed, and marked
Exhibit A.

Subseribed and sworn to before me this }

5th duy of May, 1862,
ANDREW J. BROWN,

Notary Publiz.

F. W. TOURTELLOTTE.



RECORD
PAGE

18

Exursir A.

STATE OF ILLINOIS, | Superior Cowrt of Chicago,

S.
COOK COUNTY. f NoveMBER TERM.

Myrox P. Busn, and
GrorceE HowaRrp, 1
vs.
Joux M. Kixe.
And the said plaintiffs, as to the plea of the said defendant by him
first above pleaded, and whereof he hath put himselt’ upon the coun-
try, doth the like, ete.

By ELDRIDGE & TOURTELLOTTE,
Plaintiff’s Atlorneys.

And the said plaintiffs, as to the said plea of the said defendant Dy
him secondly above pleaded, say that the said plaintiffs by reason of
anything by the said defendant in that plea alleged, ought not to be
barred from having or maintaining their aforesaid action thereof
against the said defendant, because they say that the said defendant
hath not paid said sum of money to said plaintifls, as the said defendant
hath above in lis said second plea in that behalt alleged, or any part
thereof. And this they, the said plaintiffs, pray may be inquired of

by the country, ete.
By ELDRIDGE & TOURTELLOTTE,

Plaintiff’s Attorneys.
Trial by jury.
Verdict for plaintiff for §494.52.

Motion for new trial overrnled. Defendant excepted.

Judgment.
BILL OF EXCEPTIONS. -

Plaintiffs offered in evidence a note, which is as follows:
b)

§349 57, O1TAWA, ILL., June 26, 1860.
Four months after date, I promise to pay to the order of Bush &
Howard, three hundred & forty-nine <+, dollars at their office in

Buffalo, N. Y., value received.
JNO. M. XING.

To the introduction of this note the defendant, by his attorney,

objected, for the reason that the note upon its face appeared to have
been altered, and beeause it varied in amount from the note deseribed

in the declaration.
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The plaintiff, to explain said alteration, called Isaac Bush, who testi-
fied that he called upon the defendant in March last and presented
this note. It was the same then in all respects as it appears now, and
the account annexed to the declaration. He said he thought the note
had been paid. Ie referred to his book and said that the amount on
the note and account was right, excepting a credit of $2 for exchange,
which he knew nothing about, but that it was good ; that he could not
pay it then, but was worth the amount.

Upon cross-examination, the witness Bush stated : « The defendant
saw the note when I presentedit. I can’tsay positively whether or
not he took it in his hand ; I think he did. Ilaid it upon the connter
before him; he was on one side of the counter, and I was on the other.
I saw him look at it. I did not call his attention to the alterations, and
don’t know whether he knew of them or not.”

Whereupon the court overruled the objection to said note, and
admitted it in evidence. Defendant objected.

The defendant then called Wendell R. King, who testified that, the
defendant sent me hides here in Chicago to pay this note and account.
I shipped the hides to Buffalo to my correspondent, together with
other hides.

The defendant, by his attorney, here asked the said witness, ¢ what
instructions he sent to the plaintifts with these hides.” Objected to by
plaintiffs. Objection sustained. Defendant excepted.

The defendant then and there offered in evidence the following
copies of letters written by witness, Wendell R. King, to Bush &
Howard.

Plaintiffs objected, because they were not the original letters, and
because they were irrelevant.

Defendant asked time to get the original letters. e then called
upon the plaintifis to procure them, while said suit was being tried.
The court consented to give the plaintiffs time to get said letters, if,
upon inspection of the copies, it should appear that they were admis-
sible in evidence. The court, upon examination of their contents,
decided that the letters were irrelevant, and refused to wait or give
time to procure the originals, and excluded them from the jury.

To which ruling the defendants excepted.
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The following are the copies so offered by defendant :
First Letter.

#Mussrs. Busn & Howarp, Buftalo, N, Y.:

“ The lot of 120 country hides were bundles containing calf
skins, and had one knot in the string. I would say open all of that
lot before weighing, as they belong to another party. I hope to have
accounts of the entire soon. If these are desirable, I tan make you
further shipments. WerperL R. Kixe.”

Second Letter.

Caicaco, Oct. 12th, 1860.
“ MEessrs. Busu & Howarp, Buffalo, N. Y.:

“T hope you will be able to dispose of the 777 hides by 29th
inst. I wish to pay John M. King’s note with the proceeds due you
at that time, for $349.52. Other dealers in your city report the mar-
ket active. I leave it entirely with you as to the propriety of sending
them to N. Y. XKease and Pearsall are a good house to ship to, it you
have no preference. Wexsperr R. Kine.”

Third Letter.

“ Cuioaco, Oct. 20th.
% Messrs, Busa & Howarp, Buffalo, N. Y.:

“ Your letter of the 18th is in and noted. My letters from
N. Y., same date, report sales of some of my hides at 9c. cash, and 9%
at 6 m. In view of these facts I would say, you may take the entire
lot at 8c. nett, as you propose in your letter. There were several bun-
dles of calf in the 120 lot that should sell for a higher price.
. “Wenprtrt R. Kine.”

Fourth Lelter.

“ Cnicaco, Nov. 23rd, 1860.
“ Messrs. Busa & Howarp, Buffalo, N. Y.:

“On the 11th day of Sept. I sent yon 897 hides, green salted,
to sell for my Acc. Since then I have sent to New York 3,100, that
have been sold from 8% to 93c. To-day I received a telegraph from
you, for which I paid $1.80, which amount you may place to my
credit. I will not submit to these hides being sold now at panic prices.

The hides are worth all I drawed for, and the amount of J. M. King’s
note, $349.52, which amounts they are intended to pay. When they
are sold at decent prices and fall short of balance I will remit.

“WenpeLL R. King.”
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The witness, Wendell R. King, further testified, that the plaintifts
never requested me to pay this note and account. Hides were worth
in Buffalo on the 12th of October, 8 to 8% cents per pound. If my
hides had been sold at that time they would have brought enough to
pay all advances and this note and left me a margin besides. T don’t
know what they did with them. DBush, the witness, called on me to
pay this note and account in March, 1861. The hides I sent were sold
in- June, 1861, at about 5 to 5% cents per pound. I did not receive
any reply from the plaintiffs to my letter of October 18th until Novemn-
ber 23rd. ; i

‘ Before these hides were sent, about the 7th of September, 1861, I
had a talk with Howard, one of the plaintiffs. He said he would
allow me 8 cents for hides delivered in Buffalo, and would dispose- of
light hides which he could not use for 8 to 8% cents, and would pay
my draft to 63 cents a pound on shipments. Two-thirds or three-
fourths of the hides I sent were such as he could use and had agreed
to take. He found fault with the hides and would not take them, and
then I directed him to dispose of them.”

£

To all the testimony of Wendell R. King the plaintitts, by their

counsel, objected. * Court overruled the objection. Plaintiffs excepted.

Upon cross-examination the witness testified ““ there was suit brought
against me by plaintiff, involving these hides and others to-the number
of 898.” I never told Bush & Howard that the hides belonged to
Wendell R. King. I never told the plaintifts that defendant owned
the hides sent. s

Plaintiffs then re-called Isaac Bush, and offered to prove that
Wendell R. King had, after the sale of said hides, offered to pay said
note and account. . .

Defendant objected. Objection sustained.

The  witness, Bush, then stated, “when I presented the note and
account to defendant, the detendant told me that he had paid the note
and account to Wendell R. King, and to go to him for my pay.”

Upon cross-examination the witness stated that ““atter this I wrote
to plaintiffs what defendant said ; then plaintiffs told me to collect it of
Wendell R. King if I could, as they did not want any litication.

This was all the evidence offered on both sides.
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The plaintiffs asked the following instructions:

1. If the jury believe, from the evidence, that the defendant, John
M. King, admitted the note in question to be correct after the altera-
tion and when it was presented to him by the witness, then the jury

will find for the plaintiffs on said note.

2. If the jury lLelieve, from the evidence, that the alteration was
made at the time the note was made, then they will find for the
plaintiffs on said note.

Which the court modified as follows, and gave to the jury:

1. If the jury believe, from the evidence, that the defendant, John
M. King, admitted the note in question to be correct, after the altera-
tion, and when it was presented to him by the witness, then the jury
would be justified in finding for the plaintiffs on said note, if they
believe, from the cvidence, that the alteration was honestly made by

the express or implied consent of the maker.’

9. If the jury believe, from the evidence, that the alteration was
made at the time the note was made and before its delivery, then they
must find for the plaintiffs on said note, unless the jury believe the
note has been paid.

To the giving of which instructions as modified, the defendant, by
his attorneys, excepted.

The defendant, by his attorneys, asked the following instructions:

The jury are instructed that if the note appears on its face to have
been altered, the law presumes this to have been done after its execu-
tion, and they will not find against the defendant on the note, unless
they believe, from the evidence, that-the defendant consented to the
alteration ; and the fact that the defendant said that the note was good
(it proven) when presented to him, is no evidence of his assent, unless
he knew then of the alteration. And if the alteration is in the amount,
it is immaterial whether it is so altered as to make it larger or smaller.

Which the court refused to give, but gave it with these words:

~ Bat an acknowledgment of the debt, if such acknowledgment was
made when the note was presented to the defendant, wonld be some
evidence tending to show that the defendant himself considered the
note valid and legal.

To the refusal of the court to give said instructions as asked for, and
to the addition and modification to said instructions, the defendant,

by his attorneys, then and there excepted.
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Jury returned and rendered verdict for plaintiffs for $494.52.

Defendant, by his attorneys, moved for a new trial. Court over-
ruled the motion. Defendant excepted.

ERRORS ASSIGNED.

1. The court erred in admitting improper testimony on the part of
plaintiffs.

2. The court erred in excluding testimony offered by the defendant.
3. The court gave improper instructions on the part of the plaintiffs.

4. The court erred in not giving the instruction asked for by
defendant as it was originally asked for.

5. The court erred in modifying the instructions asked for by the
defendant, and in giving the same as modified.

6. The verdict was against the law and the evidence.



BRIEF AND POINTS OF DEFENDANTS IN ERROR.

The plea of general issue and payment were replied to, as shown by
affidavit filed in this Court.

There was no variance between the note declared on, and the one
offered in evidence.

The defendants in error averred, in their declaration, that they were
doing business under the name and style of Bush & Howard, and that
said note was made payable to the said plaintiffs, Bush & Howard.
It was not necessary to prove that the defendants in error were part-
ners, in order to entitle them to judgment in said suit.

"' Wright v. Curtis et al., 27 TI1. 514,

The note when presented shows it to be payable to Bush & Howard:
as averred.

The court below properly excluded the letters offered by appellant,
of Wendell R. King, to Bush & Howard, as they did not show that
Bush & Howard ever knew that any of the hides sent belonged to John
M. King, the appellant ; nor had they éver agreed to take said hides,
or any of them, in payment for said note of said appellant, or to apply
any money received for said hides on said note.

The court below did not err in giving the two instrnctions for said
defendants in error: under the circumstances of the case they were
properly given.

The court did not err in amending or adding to the appellant’s
instructions before he gave the same. '

The testimony of Wendell R. King ought not to have been allowed ;
but if allowed, only goes to show that the amount of said note was

$349.52, at the time the same was signed, and that no alteration was
made after the signing of the same.
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The testimony fully shows that the amount of said note was $349.52,
at the time the same was signed, and that no alteration was ever made
in the same after it was signed and delivered to Bush & Howard.

That it was not necessary, under the circumstances, for the appellees
to prove in the first place and before they conld introduce said note,
that the alteration was made before the same was executed.

1 Greenl. Ev., Scc. 564.

The Court will not disturb the verdict if they see from the
evidence that the verdict is justified by the evidence, although the
judge below may havé made mistakes in the law of the case.

: Gillett ot al. v. Sweet, 1 Gilm. 475.

No objection was made to the introduction of the note by the ap-
pellees in the court below, on the ground of variance: the only objec-
tion to it was, that it varied in amount from the one declared on, in
that it had been altered.

ELDRIDGE & TOURTELLOTTE,
Aitorneys jfor Appellees.



e



7

a—ﬂ%qacu 47 %/{"oe/yu/{,,_ VS rren o oiiee: N
M[/; Clee_ L @ug&g,t,‘ L2l @5 o G
e Ormn—e frlr e e & T o BN
VR fl ek Of Bl focustin V fleg
e U ©uz Gealny i B, €0, o
WA= KPS i |

1755l 0n files o G5l free op cTHB
Ur=st 4&-4“ ot PR IR
LL. Gruwx oy "2 G e /Y SO o
(oo lirres

Je G fide so Coien Sl fets
foric & o Foion (Cig felia o Lol
Rl 2arlt Trfhic o b Loe Ruk,
fter & Vol Y Rlrsroae Csfu €6

( _
(/r\c af (}‘Z/’_h‘_d Qice el

‘—4(&,0’( }’a_/.;,( G-M a.,el:(/) | 2T f >
28 WC/( ‘}-C Q“Q‘-‘JYM'(:M M& (al&kA 9\6

('Q('. %{/ﬂwcm % S ‘—‘B' CD/K"‘;‘/\Q? é C“ s

e éj,'m C)\Q /641,(9)
g cLy\oZV\% tﬁzA( e

CLCZ;/\ 5(.,,%«:) »—/Lgau

37’-’ 7. Al



ki)

B

Shedn o

s @
' ; ¢
v 5N - :
K |
. ; i i
¥ .
'
: |
- 3

TN TR VS S X




( )J ﬁ% Lz \(.f(/ o // /&C& xﬂy 777} déﬁ////m’

/ 5
/ C//f o
/////&y ///// /ﬂ/ﬂ/ </ ot zs v

__,.;’,/QJ(/&‘//? %yksz/ ///;,

%3,,m %M

%{@w /f&m/ %

//’//44544&/
Lot %/w
{)(a[ 2 (p4 f// %%y 7%&&/60/ //M p@u;

g pa AP Z W%f&w ﬂ&w{/pna/ %azo& %zo G7ce 0// %, 7
il o ///y s 0// /éaéax ﬂ/w U//KZ/ oo ’;&zvr.a_//(/ el
R W, % A A7
Gf Il welbiie treeils of//%(/ WC’ o
a//m/% %Iawq/% 7.0t %M/{m// Spv et rals
(2o » Kol feor wfuc%zo@/é@ M@o{w& 2z el
%%&m Gzt //zé/(/u/g /&é Al s i i
Jilooils cocor ocllilles filics %@//M i
{ et o oeisls 0//?(/(/604%(/// Fleot %Zwr o cef” Cleo
/L&m(/@/f//;w G et b 7%”@/4
Py oo /&z//a w /or/& AR /% ceal /da/f

v

%%/W@M/é—/ &'é%&7/z r/ MMZ 4/@00& /MC«/ el
(/u/{m// % M /7/%{4) ol Cec (/C<Aﬁ¢</‘/ 7 Cex

A XL
M M//é(//w dW c,o/a(. (,«,',u //M) pré
Cenl, o sl Dbk cucid et 2 /é&'om

ﬂ,(/(,dé’o‘(/&,(w) a”@r//dﬂ(&_‘afé ﬂ%&w /%(4/ .&a(L’AI/L(M ;"Cc//

<

/{L“ e /u ree
/55%0 6101/ /O/-/t(/w 2% u&é Pcuﬁé u/ﬁ cicliees (A’“«f/
e u’z(// V/ol)z%tzpl /L(A) ﬂcoc{ 7cwé &Zed m ,_,(//1/, %)(owé

@Ké(,q/é -%506 /é) \A/a«&c/ e /Z(,ﬁr(//uar,u MGt 2CLA




) i J

éffééw Dzt fé’%&; }/ = 6‘&(5/—3%0 @fiyéﬁ’%%)%&ufe 4%(/ ///’
/é&/h( (j’/&fl)z/z,y@: ”///7’&1)‘/5'/’/ //////k'/ 1277 u%%—’[’////t/‘m/(/ 7 ',.z-.-/(k//m/z-nfr

Z 2 7 , — / v g <. 0 s : !

ﬂCMW//é (_'LMQ‘U‘/&(/J ;/)/ cCzer //4(/ // 7 //% 6’// 7 _zzr
Ieelot & é&(LAWQAﬁ%%//é’W' /W ?A éé/c—@/—"f/ r cecelelo
Vs vonil afifetlact 7 S ellrniesy Leritr filint
N_,,.MW%% %&Vuw / //2(2/0&‘ LQ%Z// ol . (g@/ =
Lot ol ool it / <
VA ‘ / / S T g ,——Lf

gy, WV&L&(/ el OW /&W%g/ﬁ/f{/

S 255, 5 et

rya %/ 5 L

7 5

v N
it 2

v
| /7

&

X




SISO FRLIEIENI@ILS SIS - & NP
Supueme Gonet, Chirk Grond Dinisinn, ot Oftowa: | The People of the fi'm of gll"tu"’

- 4 -~ 7 - ” S
gn )&u) %KA\RU 0‘ ﬂw S ""/‘v‘-"“‘ o C@ouhk o% ét e e i (%exmkr% :

‘WaEREAS, in a certain plea between / &7 T R f _‘*—*"/ s }—all 5 Blervoccrd
el Lo See Ll Proan ¥ TGET PT et ML s o3

/7
‘ [(— P A i b 1. !
plaintift s and%& “%A/L //7( /L W/ R

(]cf d o 7= Vq/ (‘r"/l/( Coadis 7 3 ¢ :g _SCL«:)
X / . = P> ) ;

endant lzl.tely depend.inn- in the - (,,44,3 4 1-«,//(&), T e ; ]'h Ot :

:C“nt:% wherein judb"n'lellt was 1'e1|de1'ed fOl' t.he Sfli(l / (,a,‘/‘\,lg/‘/f/J e p el 2 0 L]” Ao -l-_ d

L’M. - ——

g, o AL O o (B TP
and against the said JD-C« /c’ Jeco 7 = o M Nk TR

and the said @{%W}Wf /:JL“’"‘“;///1*‘“-7"—‘9 "‘C’///(»ZA-\J }ld/%_.,(/,_m

A~ =
the judgment of said Court, rendered against % S eanD 0‘“%""* Pl

as aforesaid, to the Supreme Court, held at Ottawa, on the first Tuesday after the first Monday in April, 2 /5% 7
and in pursuance of the said <z 4W - a transeript of the record and the proceeeding.
in the plea aforesaid was transmitted. And, also, whereas it hath been suggested, on the part of said /ﬁ; Te~a

//: /)L‘-/’//lq/ ‘;‘—"_‘\]/( ﬂng/u} /bo-///u/uw /%M

that the said record has been diminished, inasmuch zr £7Zc &-%11 et S A /a,k 37 e cal
it tinn. 1O e seld Cavene 4o Z/‘ w £ L "V//‘j‘“‘;] Covl il razisind Sof it e
Cuxv\/i—'w/ 5’&'9.70 b 1A ,2,@%.(‘ e [;-07&%(__‘ oF ey 1enan. f/(,gdﬂ_;__
b sald [Oly, tbiA 5o vfloe = o S 40T G s s L
o 9 %L\)—PVL,() A—A4\M V4 %‘ U-L’\f‘\_“( ‘)/ S Q,"': C—C& She ) ‘;\ jcx«’_]

_5 (ﬁ//tbt.,g\w"\, C,-,»t,«.a,«"‘ ‘7 K/AA_(.—A\_?a

e

hath not been sent up; and forasmuch as the said Supreme Court are not satisfied that there is a sufficient
record sent in the plea aforesaid, but in the record there is a diminution: You arE, TurrErors, HERELY
Coxranpep, That, without delay, the said W erv 9 S veeal 3 o 4 T~ therein you cause to be

transmitted to the Supreme Court, It edtr e Sapteana ST
AP o e T——————=ex¢, without any diminution or addition whatsoever,

to the end that speedy justice may be done in the premises, according to law; whereof you are in no wise to
fail; and send yon then there this writ.

@hhu‘ss The Hon. Joun D. Oaron, Chief Justice of said Court,

and the seal thereof, at Ottawa, this <2 ¥ LS8 day of *// ¢l
in the year of our Lord one thousand eight hundred and fifty- Sex Lans.

P
17: \/.L, ( e L

Glerk uf the Sugeemne Guut.
5‘/- /7. »/LL~~T'('/'(« 7



m//////, P /7 / / [(44 / // //[L/f/ﬂ/fd’l/ ,44”{///'/ [/t/f P

/‘r(//rr; 7.-4/ Aﬂ/ﬁ/ 7/7)&/

- - Sl 2ot
// ) /7(,,/ /;’L _/ !{¢«</// (V/ /_{ //(,—-,—-‘4_, /Z:(_,-y/r—-——v_{/ Az
r e el A <2 o

=2 ..( ,/ P «0 ol v Zae e J /1 r/ //é“ // J //"{/ r~:"//1:/r
% ‘/({/’//('/c r)rzt/ /}/(//l

/fr’/_e/:_«_//<o //
(A%/L /c‘

PL R //{/ZL{/ 4
/ Frr o o
04 <<z «// (( e rrroa
i

A-
¢ | |
Tids e, 15 154,

~;

7.

(;4 Aeen T

/444(/

ALY IS e,

7))

Lt



Ot

10
11

SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

Appeal from the Superior Court

JOHN W. KING
of Clicago.

V8.
MYRON P. BUSH et al.

ABSTRACT OF RECORD.
Declaration filed Sept. 27, 1861, in assumpsit.

st Count. Myron P. Bush and George Howard, doing busi-
ness under the name and style of Bush & Howard, plaintiffs,
&c., the count is upon a promissory note, which is alleged to
have been delivered to Myron P. Bush and George Howard, in
and by which said note said defendant, by the name, style, and
description of John M. King, promised to pay to the order of
said Bush & Howard $349.52 four months after date, &c.

Common counts.
1st Plea. General issue; 2d, payment.

Affidavit of defence. There was no replication to the plea of
payment.

Trial by jury.

Verdict for plaintiff, $494.52.
Motion for new trial overruled.
Defendant excepted.

Judgment.
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ey BILL OF EXCEPTIONS.

Plaintiff offered in evidence a note, which is as follows :

$349 52. Orrawa, ILL., June 26th, 1860.
Four months after date, I promise to pay to the order of Bush
& Howard three hundred and forty-nine dollars and fifty-two
cents, at their office in Buffalo, N. Y., value received.
Jorx M. Kixc.

Defendant objected, for the reason that the note appeared up-
on its face to have been altered, and because it varied from the
note described. The plaintiff, to explain the alteration, called
Isaac Bush, who testified: I called upon defendant in March
last, and presented the note; it was the same then in all re-
spects that it appears now; he said he thought the note had
been paid ; said the amount was right enough, and the account,
except $2; I did not call his attention to the alteration in the
note ; don’t know whether he knew of them or not.

Objection overruled.
Defendant excepted.

Defendant called Wendell R. King, who testified: the defend-
ant sent me hides here to pay the notes, and I shipped them to
my correspondents in Buffalo, with other hides.

Defendant asked witness, ‘ What instructions did you send to
plaintiff with the hides ?” 2

Plaintiff objected to the question.
The Court sustained the objection, and defendant excepted.

Defendant offered in evidence copies of letters from witness
to plaintiff.

Plaintiff objected, because they were not original, and be-
cause they were irrelevant.

Defendant called upon plaintiff’s attorneys to produce the let-
ters. Plaintiff’s attorney admitted that the letters were in his
possession, either at his office or at the U. S. Court room, dis-
tant about three blocks.

The Court consented to give the defendant time to obtain the
original letters, if upon inspection of the copies it should appear



3

that they were admissable in evidence, the witness having testi-
fied that the copies were true copies.

The Court, upon the examination of the copies, decided that
the letters were irrelevant, and ruled them out.

Defendant excepted.

Iirst Letter.
“ Messrs. Busa & Howarp, Buffalo, N. Y.:

“ The lot of 120 country hides were bundles containing
calf skins, and had one knot in the string. I would say open all
of that lot before weighing, as they belong to another party. I
hope to have accounts of the entire soon. If these are desira-
ble, I can make you further shipments.

“ WexpeLL R. King.”

Second Letter.
¢ CrICcAGO, Oct. 12th, 1860.
* Messrs. Buse & Howarp, Buffalo, N. Y. :

“I hope you will be able to dispose of the 777 hides by
29th inst. I wish to pay John M. King’s note with the proceeds
due you at that time, for $349 52. Other dealers in your city
report the market active. I leave it entirely with you as to the
propriety of sending them to N. Y. Kease & Pearsall area
good house to ship to, if you have no preference.

“ WexpeLn R. King.”

T Ivird Letter.

‘ : ‘ CrIcAGO, Oct. 20th.

 Messrs. Buse & Howarp, Buffalo, N. Y. :

“Your letter of the 18th is in and noted. My letters

from N. Y., same date, report sales of some of my hides at 9c

cash, and 9% at 6 m. In view of these facts I would say, you

may take the entire lot at 8c nett, as you propose in your let-

ter. There were several bundles of calf in the 120 lot that
should sell for a higer price. WenpsLL R. Kixg.”

Fourth Letter.
“ Cuicaco, Nov. 23d, 1860.
“Mgssrs. Busa & Howarp, Buffalo, N. Y. :

“ On the 11th day of Sept. I sent you 897 hides, green
salted, to sell for my Acc. Since then I have sent to New York
3,100, that have been sold from 8% to 9tc. To-day I received a
telegraph from you, for which I paid $1 80, which amount you
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may place to my credit. I will not submit to these hides being
sold now at panic prices. The hides are worth all I drawed
for, and the amount of J. M. King's note, $349 52, which
amounts they are intended to pay. When they are sold at de-
cent prices and fall short of balance I will remit.

“ WespELL R. Kixg.”

The witness further testified: Plaintiffs never requested me to
pay this note and accouunt; hides were worth in Buffalo, on the
12th of Oet., 8 to 8% cents per lb. ; If my hides had been sold
at that time, they would have brought enough to pay all ad-
vances and this mote, and left a margin besides; I don’t know
what they did with them ; Bush, the witness, called on me to
pay this note and account in March, 1861 ; the hides were sold
in June, 1861, at about 5 to 5% cents; I did not receive any
reply from the plaintiffs to my letter of Oct. 18th until Nov. 23,
1851; DBefore these hides were sent, about the 7th of Sept.,
1861, I had a talk with Howard, one of the plaintiffs; he said
he would allow me 8 cents for hides, delivered in Buffalo, and
would dispose of light hides, which he could not use, for 8 to
8% cents, and would pay my drafts to 6% cents per Ib. on ship-
ments ; two-thirds or three-fourths of the hidesI sent were such
as he could use and had agreed to take; he found fanlt with the
hides and would not take them, and then I directed him to dis-
pose of them; T never told Bush & Howard that the hides be-
longed to Wendell R. King ; there was a suit brought against
me by plaintiffs, involving the hides sent, and others, to the
number of 898; I never told plaintiffs that defendant owned the
hides sent.

Isaac Bush recalled by plaintiffs. T presented the note and
account to defendant, and he told me he had paid the note and
account to Wendell R. King, and to go to him for the money ;
after I wrote to plaintiffs what he said they told me to collect it

of Wendell R. King if I could, as they did not want any liti-
gation.

This was -all the evidenoe.

Instructions for Plaintiff.

Ist. If the jury believe from the evidence that the defendant,
John M. King, admitted the note in question to be correct after
the alteration, and when it was presented to him by the witness,
then the jury would be justified in finding for the plaintiffs on



30

5

said note, if they believed from the evidence that the alteration
was honestly made by the express or by the implied consent of
the maker.

2. If the jury believe from the evidence that the alteration
was made at the time the note was made, and before its deliv-
ery, then they must find for the plaintiffs on said note, unless the
jury believe that the note has been paid.

Defendant excepted to each of these instructions.

The defendant asked this instruction. The jury are instructed
that if the note appears on its face to have been altered, the
law presumes this to have heen dome after its execution, and
they will not find against the defendant on the note, unless they
believe from the evidence that the defendant consented to the
alteration, and the fact that the defendant said that the note was
good (if proven) when presented to him, is no evidence of his
assent, unless he knew then of the alteration ; and if the altera-
tion is in the amount, it is immaterial whether it is so altered as
to make it larger or smaller,

The Court refused to give the instruction as asked, and quali-
fied it as follows: But an acknowledgment of the debt, if such
acknowledgment was made when the note was presented to the
defendant, would be some evidence tending to show that the
defendant considered the note valid and legal. Defendant ex-
cepted to the refusal of the Court to give the instruction as
asked.

Defendant moved for a new trial. Court overruled the mo-
tion. Defendant excepted.

The original note is sent up to be inspected, and is made part
of the bill of exceptions.

ERRORS ASSIGNED.

Ist. The Court erred in excluding proper testimony offered
by defendant below.

2d. The Court erred in admitting improper evidence, offered
by the plaintiffs below.

3d. The Court erred in giving cach of the instructions asked
by plaintiffs.



6

4th. The Court erred in refusing to give the instructions asked
by defendant below.

5th. The Court erred in trying the cause with the special plea
not replied to.

6th. The Court erred in overruling the motion for a new trial.

7th. The Court erred in rendering the judgment aforesaid.

POINTS AND AUTHORITIES.

The special plea was a full answer to the declaration, and was
not replied to.

There was a variance between the note offered and the one
declared on. It is not averred that the defendant promised to
pay plaintiffs by the name and style of Bush & Howard, or that
plaintiffs were partners. The proof showed cause of action in
favor of Bush & Howard, but failed to show that the plaintiffs
constituted the firm of Bush & Howard. Had they sued as part-
ners, our statute might have dispensed with such proof. Wood-
worth vs. Fuller, 24 111., 109.

The letters, when taken in connection with the testimony of
Wendell R. King, show payment of the note. King swears that
he made an agreement with plaintiff, Howard, to send plaintiffs’
hides at 8 cents per lb., and that he sent plaintiffs hides enough
to pay the note and account, and the letters show that he
directed the application of the proceeds to the payment of the
note.

At least there was testimony tending to prove this fact, and
it should have been left to the jury, but by the 1st instruction,
the Court took that question away from the jury, and instructed
them that they should find for the plaintiffs on the note, if the
alteration was accounted for, thus taking the question of pay-
ment away from the jury. Frasure vs. Zimmerly, 24 I11., 202.

GLOVER, COOK & CAMPBELL.
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