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SUPREME €OURT.

MARY J. BOIES, Administratrix,) " -
of the estate of ..
Witiras -H.: Bowss, -deceased, Points of
Plaintiff in Eiror,

Vel g .
~~ADAM K. HENNEY, .
A Defendant wn Error. )

T. G. Frost, of Counsel of Plaintiff in Error.

l Plaintiff in Error.

— e #o————————

.. The court erred'in excludinig the rebutting evidence
offered by the plaintiff below. Until the proof on the part of
the defendant below had been given, showing the defendant
to be a judgment creditor, nv evidence was admissible to im-
peach the plaintiff’s title, on the ground of fraud, and when
this evidence had been given to impeach the plaintiff’s title,
it was crror in the court to reject the evidence on the part of
the plaintiff below to rebut this proof and to sustain the
plaintifPs title, as a bona fide purchaser and to show where
the plaintiff below got his money to make the purchase and
that the funds did not come from Farr, the judgment debtor,
but wore his own funds and raised from other sources on his
own credit.

II. The Court erred in his instructions given to the jury
at the request of the defendaut below, and in his modifica-
tions of those given at the request of the plaintiff below.
Ha especially erred iu failing fairly and explicitly to state to
the jury that to impeach the title-of Boics, the plaintiff be-
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Tow, on the ground of fraud, it was necessary to show that
he was a party to the fraud and even a suspicion on his part
that Farr’s purpose was fraudulent, was not sufficient to in-
validate bhis title provided his own purpose was honest and
fair.

IIl. There was no sufficient evidence to submit to the.
jury on the question of fraud and the verdict of the jury de-
feating the plaintiff on this ground was contrary to evidence.
Fraud must be affirmatively proved and the evidence offered
created at best, but a mere suspicion, and wholly tailed to be
sufficient to establish actual fraud.

The testimony ot Wells is clear and explicit to the point
that he purchased of Farr in perfect good faith, with no in-
tent whatever to defraud Fart’s creditors, and that his sale to
Boies was equally fair and free from fraud and satisfactorily
established also Boies good faith, on his purchase. 1f either
Wolls or Boies acted in g.od faith the sale must be sustained
—although fraud like other questions of fact is properly sub-
- mitted to the decision of the jury, yet when the evidence
fails legally to establish a ease of fraud, a verdict finding
fraud must be set aside, as well as a verdict against evidence’
in any other case or on any other points. Here the defen-
dant called Wells as a witness to prove the fraud, and he
swears the transaction was in all respects fair and honest.
By his statement the detendant below was bound unless over- -
thrown by other evidence in the case. There must be some
limit to the discretion of a jury, and they cannot arbitravily
finda sale fraudulent and void, when there is no sufficient le-
gal proof to establish the fraud.

Vance v. Phillips, 6 Hill N. Y. R.—433, 436.

The syllabus of this case reads as follows :—* where the
validity of a sale of chattels depends upon whether it was
made with intent to defraud creditors, however clear and con-
clusive the evidence of fraudulent intent may be, the Judge
35 bound to submit the case to the jury. Per Bronson, J.
But if the jury find against the evidence, the Court will set
aside the verdict and grant a new {rial.”

And on page 436°the court in their opinion use the follow-



[3]
1 . ing language :-— However clear and conclusive the evidence
SR e of fraud may be, it must De left as a question of fact to the

: jury. In other respects the law remains as it was before.

If the jury como to a wrong conclusion, we must, as we do

in other cases, grant a new trial.. The road to justice may 4
e longer, and consequently more expensive than it was be- i
fore; but it ends at the same place.”

il
-
B
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SUPREME COURT OF 1LLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1883.

MARY BOIES, Admra., &c.,
vS. Appeal from Henry.
ADAM K. HENNEY. .

POINTS AND AUTHORITIES OF APPELLEE.

Unless the verdict of the jury is ‘ clearly and palpably against
the weight of evidence ” the Supreme Court will not reverse a

cause upon the evidence.

Allen vs. Smith et al, 3 Scam. 97,
Munn et al. v¢ Russell, 11 T11. 587.
Bloomer vs. Denman, 12 T11. 245. 6.

J1L C. R. R. Co. vs. Hays etal, 19 111, 167.
Whisler vs. Roberts, 19 111, 282,
Archdale vs. Moore ¢t al., 19 111. 568, 9.
Bush vs. Xindred, 20 111. 93.

Goodhill vs. Woadratl, 20 111 192, 193,
Schultz »s. Lepage, 21 T11. 160, 1.

pr—

P —
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The preponderance of proof clearly sustains the verdict of
the jury.

IiL

The refusal of the Court to allow Rockafellow, on re-examina-
tion, to testify as to where plaintiff, Bozes, got his money, paid
by him to Peterson, Gebson, and Lind, because the same was not
properly rebutting, was correct, and not error. The defendant
had not attacked the pecuniary ability of plaintiff to pay, nor
introduced evidence tending to show that he was paying the
money of some other person. The plaintiff, therefore, had
nothing on that subject to rebut. The payments to Peterson,
Gibson, and Lind were made after June 2, 1862.

“ Any evidence that is a confirmation of the original case can
‘“not be given as evidence in 7eply ; and the only evidence that
‘* can be given in reply is that which goes to cut down the de-

8 I g
“ fence, without being any confirmation of the original case.”
Rex vs. Hilditch, 5 Carrington & Pavne, 293 Sjﬂ
The Governor vs. Campbell, 17 Ala. 574,
Dorsey vs. Whipps, 8 Gill. 463, 4, 5.
Gilpins vs. Consequa, 3 Wash. /¢ R 188,
Waugh vs. Shunk, 20 Pa. (8 Harris) 133.

Foye vs. Leighton, 2 Foster, NSHSR ST
1 Greenleaf’s Evidence, 4.)2 top pllglnl.: 67, and note 5 also p. 68, un(l note 1, and

avthorities there cited. W
1 Greanleal’s Evidence, 2 448, top paging, 560 /LV&X, ?
Irtars QL. Gere oo no ’/‘”M

iAot prlliro ' Y T v frTph

IV,

The instructions of the Court were the law, and the jury did
not disregard them i bringing in their verdict.
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