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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIT,

APRIL TERM, 1861, AT OTTAVVA.

THE BISHOP HILL COLONY, Appellant )
8.
LYCURZUS L. EDGERTON et al. Appellees. f

POINTS FOR APPELLEES.

I. No exception was taken to the overruling of the motion to quash
the writ, and that question cannot now be considered. '

The writ was signed with the name of the clerk. If it had not been
signed, but was properly tested in the name of the clerk, such testing is
a suflicient szgning.

4 Blackford Rep. 87.

The rule in Hannum v. Thompson, 1 Scam. 238, and Anglin v. Nott.
395, does not apply. In those cases nothing whatever in the nature of
a seal was affixed to the writ.

[I. No exception was taken to the overruling of the motion for a
continuance, and that question cannot now be considered.

The suit was not brought upon an account; it was brought upon a
note and a werbal contract to pay the proceeds of certain broom-corn,
belonging to Shoup, and which had been sold by appellant tor Shoup,
and the money received by it, and the appellant promised to pay it to
the appellees, and thereby cancel a debt due from appellees to Shoup.
The verbal contract was fully set out in the 3d, 4th, 5th and 6th counts
of appellees declaration.

The appellees did file a stipulation that they would seck to recover on
nothing but the note (a copy of which was filed in due time) and the
verbal contract sct up in the 3d, 4th, 5th and 6th counts of the declara-
tion, and by filing the stipulation (which was done in due season) the
appellees were within the rule even if an exception had been taken.

The appellant appeared below and went to trial in the case, without
objection, and by taking such steps in the case waived all irrecular-
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ities if' any there were.

ITI. Interest was properly vecovered on the verbal agreement to pay
the appellees the proceeds of the sale of the broom-corn. The account
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was stated, and the amount liquidated, and fixed at $385 95, and in-
terest was recoverable both under the Statutes of 1845 and the act of 1857.

Revised Statutes, 1845, Sec. 2, Chap. 45.
Scates’ Statutes, Sec. 1, p. 600.

The cases of Sammviss vs. Olark, 13 111, 544 5 Ilitt vs. Allen, Ibid, 592
Clement vs. McConnell, 14 T\l. 154 ; Aldrich et al vs. Dunham et al
16 T11. 403, do not apply. In each of these cases interest was sought to
be recovered on an open account, and under the law as ¢ then was; no
recovery could be had. In this case there never was an open account ;
the amount was agreed upon in the first instance, and the amount agreed
to be paid by appellant to appellees was fixed.

The Statutes of 1845 have been changed, and interest is now recover-
able on all contracts or agreements, whether express or implied, verbal
or written.

Scates’ Statutes, sce. 1, p. 600.

There was ne error in allowing appellees to prove and recover ten per
interest on the note after maturity.

The case of O’ Reer vs. Strong, 13 111, 688, does not apply. That was
a case where the plaintiff sought to prove by parol a part of a contract,
while the other part was in writing, and both were made a? the same
time. Had the parties by a subsequent parol contract sought to extend,
vary, change or modify the written contract, it would have been proper,
and the Court would have enforced so much of the written contract as
was not inconsistent with the parol contract, while it would have enforced
the whole of the latter.

The two contracts should be construed together, so long as both can
stand, but if either is to give way, the former must.

The agreement to pay ten per cent. interest was valid under the in-
terest laws of this state, and rested upon a good consideration, whether
there was an extension of the day of payment to any definite period or
not.

Interest was not recoverable at common law without an express agree-
ment to that effect: 1st Scam. Rep. 67, 69, Madison Co. vs. Bartlett.
In this case the court remark that ¢ At common law interest is the con-
sideration or price that is agreed between the parties to be paid for the
use of money for a stipulated time.” ‘At common law, if no agree-
ment for interest be made, it cannot be recovered, although the payment
of the debt should be unreasonably delayed.” The Court in the same
case further say, (p.70,) ¢ Statute interest may properly be defined to
be the legal damages or penalty for the unjust detention of money.”

By the Revised Statutes of 1845, chap. 54, sec. 2, “Creditors shall be
allowed to receive at therate of six per cent. per annum for all moneys
after they become due, on any bond, bill, promissory note, or other in-
strument of writing, &c.; likewise on money lent, money due on the
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settlement of accounts, &c., &e.” Under this statute, the maker of a
note, after maturity, becomes liable to pay interest at six per cent. Then
by the act of 1857, (see laws 1857, p. 45, sec. 1 and 2,) the rate of in-
terest on all contracts and agreements, whether verbal or written, ex-
press or implied, for the payment of money, shall be six per cent. per
annum, unless otherwise expressly stipulated by the parties; and sec. 2d
provides that it shall be lawful for the parties to stipulate or agree that
ten per cent. per annum, or any less sum of interest, shall be taken and
paid upon every one hundred dollars of money loaned, or in any man-
ner due or owing from any person or corporation to any other person or
corporation in this state.”

Here “the money was due and owing.” A penalty in damages” for
the unjust detention of the debt “thus due and owing by way of in-
terest is imposed by statute, the rate fixed by the statute being six per
cent., or ten per cent.,” it the parties choose so to agree. The detention
of the debt after it becomes due, is, under the statute, an ample consider-
ation of itself for the promise.

IV. There was no error in allowing the witness Cole to testify to what
Shoup said at the time of the making of' the agreement between Shoup,
Johnson, the trustee and agent of the.appellant, and Cole, the agent of
the appellees. 'What Shoup said was a part of the res gestae, and the
question propounded to the witness Cole was confined to the conversa-
tion at the #me the agreement was made.

1st vol. Greenleaf's Evidence, sec. 108 to 114.

H. BIGELOW & T. G. FROST,
Attorneys for Appellees.
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was stated, and the amount liquidated, and fixed at $385 95, and in-
terest was recoverable both under the Statutes of 1845 and the act of 1857.

Revised Statutes, 1845, Sec. 2, Chap. 45.
Scates’ Statutes, Sec. 1, p. 600.

The cases of Sammiss vs. Clark, 13 111, 544 ; Hitt vs. Allen, Ibid, 592 ;
Olement vs. MeConnell, 14 Tl 154 ; Aldrich et al vs. Dunham et al
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recovery could be had. In this case there never was an open account ;
the amount was agreed upon in the first instance, and the amount agreed
to be paid by appellant to appellees was fixed.

The Statutes of 1845 have been changed, and interest is now recover-
able on all contracts or agreements, whether express or implied, verbal
or written.
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and the Court would have enforced so much of the written contract as
was not inconsistent with the parol contract, while it would have enforced
the whole of the latter.

The two contracts should be construed together, so long as both can
stand, but if either is to give way, the former must.

The agreement to pay ten per cent. interest was valid under the in-
terest laws of this state, and rested upon a good consideration, whether
there was an extension of the day of payment to any definite period or
not.

Interest was not recoverable at common law without an express agree-
ment to that effect: 1st Scam. Rep. 67, 69, Madison Co. vs. Bartlett.
In this case the court remark that “ At common law interest is the con-
sideration or price that is agreed between the parties to be paid for the
use of money for a stipulated time.” * At common law, if no agree-
ment[for interest be made, it cannot be recovered, although the payment
of the debt should be unreasonably delayed.” The Court in the same
case further say, (p.70,) ¢ Statute interest may properly be defined to
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By the Revised Statutes of 1845, chap. 54, sec. 2, ¢ Creditors shall be
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settlement of accounts, &e., &c.” Under this statute, the maker of a
note, after maturity, becomes liable to pay interest at six per cent. Then
by the act of 1857, (see laws 1857, p. 45, see. 1 and 2,) the rate of in-
terest on all contracts and agreements, whether verbal or written, ex-
press or implied, for the payment of money, shall be six per cent. per
annum, unless otherwise expressly stipulated by the parties; and sec. 2d
provides that it shall be lawful for the parties to stipulate or agree that
ten per cent. per annum, or any less sum of interest, shall be taken and
paid upon every one hundred dollars of money loaned, or in any man-
ner due or owing from any person or corporation to any other person or
corporation in this state.”

Here “the money was due,and owing.” ¢ A penalty in damages” for
the unjust detention of the debt “thus due and owing by way of in-
terest is imposed by statute, the rate fixed by the statute being six per
cent., or ten per cent.,” if the parties choose so to agree. The detention
of the debt after it becomes due, is, under the statute, an ample consider-
ation of itself for the promisa.

IV. There was no error in allowing the witness Cole to testify to what
Shoup said at the time of the making of the agreement between Shoup,
Johnson, the trustee and agent of the appellant, and Cole, the agent of
the appellees. 'What Shoup said was a part of the 7es gestae, and the
question propounded to the witness Cole was confined to the conversa-
tion at the #me the agreement was made.

Ist vol. Greenleaf's Evidence, sec. 108 to 114.

H. BIGELOW & T. G. FROST,
Attorneys for A ppellees.
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(5)
ASSIGNMENT OF ERRORS.

And now comes the said appellant, by Kxox, Evsrace & Reep, and
say, that in the record and proceedings aforesaid, and in the rendition of
the judgment aforesaid, there is manifest error; in this, to wit:

1. The Court erred in overruling the motion to quash the summons.
2. The Court erred in overruling the motion for a continuance.

3. The Court erred in admitting improper evidence to the jury,
offered by the appellees.

4. The Court erred in overruling the motion for a new trial.

5. The Court erred in rendering the judgment aforesaid in manner
and form aforesaid.

e

POINTS FOR APPELLANT.

I.

The Court should have quashed the summons; it was clearly void,
not being signed ¢ with the name of the clerk.”

Sec. first, Practice Act, page 820, vol. 1st, Purple’s Statute, requires
that the summons should be signed with the name of the clerk. This
requirement is as positive, as that it shall be under the seal of the Court.

' C‘ <, X
A\ ~
A NT
This Court in Hannwm vs. T hompson, 1 Scamn. 238, and Anglin vs. Nott,

395, decided that a summons issued without the seal of the Court should

be quashed on motion.
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(6)

The summons_ is signed 7.7 Wiley, Jr., whereas the record shows
that 7Zhomas Wiley, Jr., is the name of the clerk. 7. is not his christian

name; T. stands for Titus, Theophilus, or Timothy, &e., as well as
Z homas.

It the christian name, or a part of it, may be omitted in signing the
summons, why not omit the whole of it? and if so, why not omit the
entire surname also ?

.

The Court erred in overruling appellant’s motion for a continuance.

A copy of the account should have been filed ten days before the first
day of the term. ' ;

Hawthorn ws. Cooper, 22 Tlls. 225.

ITT.

The Court erred in allowing appellants to prove and recover interest
on the broom corn account.

Sammas vs. Clark, 13 1lls. 544.

it ws. Allen, Thid 592.

Clement vs. McConnel, 14 1lls. 154.
Aldrich et al. »s. Dunham et al., 16 Ills. 403.

LY.

The Court erred in allowing appellees to prove and recover ten per
cent. interest on the note in question.

The evidence fails to show any consideration for’the pretended agree-. ¢
ment of Olof Johnson to pay ten per cent. on the note after maturity.

The agreement was not in writing, but rested wholly in parol.




G )

The evidence and declaration fail to show that the payment of the
note was extended for any definite time after its maturity ; therefore, the

= ' delay was no consideration for the agreement to pay ten per cent.
; 1 Parsons on Contracts, 3d ed. SaEE

eSS

The Court erred in allowing the witness, Cole, to state as evidence the
declarations of Solomon Shoup. It was hearsay evidence, merely.
Shoup was a competent witness. *Ile should have been called.

1 vol. Greenleaf’s Kwvidence, sec. 124.
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