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% Tuis was an action of Debt on an appeal Bond, brought by
appellee vs. appellants, on the following Bond :

Kxow all men by these presents, that we, Jasper Haven, Ed-
son G. Haven, and Edmund F. Haven, are held and firmly bound
unto Daniel Green, in the penal sum of Two Hundred Dollars,
lawful money of the United States, for the payment of which,
well and truly to be made, we bind ourselves, our heirs, and
administrators, jointly and severally, by these presents. Wit-
ness our hands and seals, this 14th day of November, 1857.

The condition of the above obligation is such that, whereas
the said Daniel Green did, on the 13th day of November, 1857,
before William N. Baldwin, a Justice of the Peace for the county
of McHenry, recover a Judgment against the above bounden
Edson G. and Edmund F. Haven, for the sum of Ninety and
17-100th Dollars, from which Judgment the said E. G. and E.
F. Haven have taken an appeal to the Circuit Court of the county
of McHenry, aforesaid, and in the State of Illinois. Now, if the
said Edson and Edmund F." Haven shall prosecute their appeal
with effect, and shall pay whatever judgment may be rendered
by the Court, upon dismissal or trial of said appeal, then the
above obligation to be void; otherwise, to remain in full force
and effect. Epxuyp F. HAVEN, [SeAL. |

: ' ‘ Epsox G. HAVEN, [SEAL. |
JaspEr HAVEN. [SEAL. |

Declaration contains three counts: first count is upon said
Bond, and avers that the Judgment recited in the condition of
the Bond, as having been recovered on the 13tk day of Now.,
1857, was, in fact, recovered on the 12tk day of Nov. a. p. 1857,
and was by mistake recited as having been recovered on the

¢ 13th-—and breach in usual form.
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2d. count alleges that the Judgment was recovered on the 12th
of November, 1857, and that said Edson G. and Edmond F.
Haven, being desirous of appealing said sunit to the Circuit
Court of McHenry county, did, on the 14th day of November,
A. D. 1857, execute, &c., the Bond hereinbefore set out; that
in the condition of said Bond it was recited by mistake, that the
Judgment therein recited was recovered on the 13tk day of
November, A. D. 1857, when, in fact, the same was recovered on
the 12t day of November, A. D. 1857 ; that the Bond was ap-
proved, accepted, &c., and appeal granted, &c.—breach in the
usual form.

3d count is simply a count on the Bond, without reference to
any mistake.

PLEAS.
st Plea, non est factum.

2d Plea, that defendants had well and truly observed, per-
formed, fulfilled, and kept all and singular the articles,
clauses, conditions, payments, and agreements of the condition
of the Bond by them to be kept, &e.

Similiter to first Plea and demurrer to the second.

Leave to defend ant to ameud second Plea; but the record no-
where shows that the Plea ever was amended or that the demurrer

was ever disposed of in any way, or that the Plea was otherwise
answered.

Cause submitted to the Court for trial.

BILL OF EXCEPTIONS.
Plaintiff read in evidence the bond above set forth.

Then read in evidence the transcript of judgment from the
docket of Justice, which shows on its face that the judgment was
rendered on the twelfth of November, s.D. 1857, “against
£ G. & E I Haven.”

Defendants objected to the reading of the transeript ; Court
overruled and defendants excepted.

Plaintiff below then called William N. Baldwin, the Justice of
the Peace before whom the judgment was rendered, who testified
that the judgment recited in the transcript was the Judgment ap-
pealed from, and to appeal which the bond read in evidence was
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Pageor Rec. filed, and that the discrepancy between the bond and transeript
was caused by mistake, as the trial commenced on the 12th of
November, 1657,and closed on the 13th day of November, 1857.

To all of which cvideace the defendants below objected.
Court overruled the objection and defendants excepted.

Records of Circuit Court read, which showed that in the case
of Daniel Green vs. Ldsan G. and [idmond I Haven, the appeal
was dismissed.

This was all the evidaence.
The Court found for the plaintiff; and rendered judgment in

his favor for $200 debt, and $100 damages. IException by de-
fendant.

ASSIGNMENT OIF ERRORS.

1st. The Court erred in allowing the transeript from the dock-
et of the Justice to be read in evidence.

2d. The Court crred in allowing the testimony of William N.
Baldwin, the Justice, to be received in evidence.

3d. The Court erred in finding for the plaintiff upon the evi-
dence.

4th. The Court erred in rendering judgment for the plaintiff
while the issue tendered by defendant’s second plea remained
undisposed of.

5th. The Court erred in rendering judgment aforesaid, in
manner and form aforesaid.

POINTS FOR PLAINTIFFS IN ERROR.

1. The transcript was improperly received in evidence, be-
cause the judgment which it recited appeared upon its face to
have been rendered on the fwelfth day of November, 1857,
while the bond was conditioned with regard to a judgment ren-
dered on the thirteenth day of said November.

The transcript shows a judgment rendered against E. G. and
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E. F. Haven, and the bond was conditioned with regard to a
judgment against Edson (+, and Iidmond F. Haven, and either
was a fatal variance.

2. The testimony of Baldwin should not have been received
in evidence. The record of the Justice was higher and more
trustworthy than any parol evidence can be, and cannot be ques-

tioned by parol.
22 T11. 100.
23 111, 64.

3. The finding was against the evidence.

The allegations of the declaration were that the judgment was
actually entered on the 12th, but that the bond by mistake was
drawn, reciting that judgment was rendered on the 13th.

The only testimony relied on is that of Baldwin, which, if it is
conceded to have been properly in the case, shows that the judg-
ment was in fact rendered on the 13th, while the docket of the
Justice by mistake shows it to have been on the 12th.

4. The issue tendered by the second plea was entirely undis-
posed of. The demurrer to this plea was never sustained, over-
ruled, or withdrawn, and therefore it was error to render the
judgment. & '

GLOVER, COOK & CAMPBELL,
Attorneys for Appellants.
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Tuis was an action o' Debt on an appeal Bond, brought by
appellee vs. appellants, on the following Bond :

Kxow all men by these presents, that we, Jasper Haven, 1id-
son G. Haven, and Edmnnd- F. Haven, are held and firmly bound
unto Daniel Green, in the penal sum of Two Hundred Dollars,
lawful money of the United States, for the payment of which,
well and truly to be made, we bind ourselves, our heirs, and
administrators, jointly and severally, by these presents. Wit-
ness our hands and seals, this 14th day of November, 1857.

The condition of the above obligation is such that, whereas
the said Daniel Green did, on the 13th day of November, 1857,
before William N. Baldwin, a Justice of the Peace for the county
of McHenry, recover a Judgment against the above bounden
Edson G. and Edmund I. Haven, for the sum of Ninety and

"17-100th Dollars, from which Judgment the said . G. and E.

F. Haven have taken an appeal to the Circuit Court of the county
of McHenry, aforesaid, and in the State of Illinois. Now, if the
said Edson and Edmund F. Haven shall prosecute their appeal
with effect, and: shall pay whatever judgment may be rendered
by the Court, npon dismissal or- trial of said appeal, then the
above obligation to be void; otherwise, to remain in full force
and effect. Epyxuxp F. HAvEN, [SEAL. |
Epsox G. HAvEN, [SeAL |
JAsPER HAVEN. [SEAL. |

Declaration contains three counts: first count is upon said
Bond, and avers that the Judgment recited in the condition of
the Bond, as having been recovered on the 13tk day of Nav.,
1857, was, in fact, recovered on the 12t day of Nov. A. v. 1857,
and was by mistake recited as having been recovered on the
13th —and breach in usual form.
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2d. count alleges that the Judgment was recovered on the 12th
of November, 1857, and that said Edson G. and Edmond F.
Haven, being desirous of appealing said suit to the Circuit
Court- of McHenry county, did, on the 14th day of November,
A. D. 1857, execute, &c., the Bond hereinbefore set out; that
in the condition of said Bond it was recited by mistake, that the
Judgment therein recited was recovered on the 13tk day of
November, A. D. 1857, when, in fact, the same was recovered on
the 12th day of November, A. D. 1857 ; that the Bond was ap-
proved, accepted, &c., and appeal granted, &e.—breach in the
usual form.

3d count is simply a count on the Bond, without reference to
any mistake.

PLEAS.
Ist Plea, non est jfactum.

2d Plea, that defendants had well and truly observed, per-
formed, fulfilled, and kept all and singular the articles,

clauses, conditions, payments, and agreements of the condition
of the Bond by them to be kept, &c.

Similiter to first Plea and demurrer to the second.

. Leave to defend ant to amend second Plea: but the record no-
where shows that the Plea ever was amended or that the demurrer

was ever disposed of in any way, or that the Plea was otherwise
answered.

Cause submitted to the Court for trial.

BILL OF EXCEPTIONS.
Plaintiff read in evidence the bond above set forth.

Then read in evidence the transcript of judgment from the
docket of Justice, which shows on its face that the judgment was
rendered on the twelfth of November, A.p. 1857,

“against
E. G. & E. F. Haven.” .

Defendants objected to the reading of the tramscript; Court
overruled and defendants excepted.

Plaintiff below then called William N. Baldwin, the Justice of
the Peace before whom the judgment was rendered, who testified
that the judgment recited in the transcript was the Judgment ap-
pealed from, and to appeal which the bond read in evidence was
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Pace ok Rec. filed, and that the discrepancy between the bond and transcript
was caused by mistake, as the trial commenced on the 12th of
November, 1657,and clased on the 13th day of November, 1857.

To all of which evideace the defendants below objected.
Court overrnled the objection and defendants excepted.

Records of Circuit Court read, which showed that in the case
of Daniel Green vs. Edson G. and Kdmend I\ Haven, the appeal
was dismisscd.

This was all the evidenee..
The Court found for the plaintiff, and rendered judgment in

his favor for $200 debt, and $100 damages. Iixception by de-
fendant.

ASSIGNMENT OF ERRORS.

1st. The Court erred in allowing the transeript from the dock-
et of the Justice to be read in evidence.

2d. The Court erred in allowing the testimony of William N.
Baldwin, the Justice, to be received in evidence.

3d. The Court erred in finding for the plaintiff upon the evi-
dence.

4th. The Court erred in rendering judgment for the plaintiff
while the issue tendered by defendant’s second plea remained
undisposed of.

5th. The Court erred in rendering judgment aforesaid, in
manner and form aforesaid.

POINTS FOR PLAINTIFFS IN ERROR.

1. The transcript was improf)erly received in evidence, be-
cause the judgment which it recited appeared upon its face to
have been rendered on the twelfth day of November, 1857,
while the bond was conditioned with regard to a judgment ren-
dered on the thirteenth day of said November.

The transcript shows a judgment rendered against E. G. and




T. I'. Haven, and the bond was conditioned with regard to a
judgment against Edson G, and FEdmond . Haven, and either

was a fatal variance.

2. The testimony of Baldwin should not have been received.
in evidence. The record of the Justice was higher and more
trustworthy than any parol evidence can be, and cannot be ques-

tioned by parol.
22111, 100.
23 11l 64.

3. The finding was against the evidence.

The allegations of the declaration were that the judgment was
actually entered on the 12th, but that the bond by mistake was
drawn, reciting that judgment was rendered on the 13th.

The only testimony relied on is that of Baldwin, which, if it is
conceded to have been properly in the case, shows that the judg-
ment was in fact rendered on the 13th, while the docket of the
Justice by mistake shows it to have been on the 12th.

4. The-issue tendered by the second plea was entirely undis-
posed of. The demurrer to this plea was never sustained, over-
ruled, or withdrawn, and therefore it was error to render the
judgment,

GLOVER, COOK & CAMPBELL,
Attorneys for Appellants.
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