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APRIL TERM, A. D. 1861.

Ciarres C. STEPHENS,
Respondent,

against’

——— >

Jayes HerriNGroy, )
Appellant.

Statement.

At the May term of the Kane County Circuit Court,
A. D. 1859, Stephens, the plaintiff, filed his declaration
in assumpsit against the defendant, Herrington, laying
damages at two thousand dollars, to which the defend-
ant filed the general issue.

At the November term, A. D. 1859, there was a triul
by Jury, and plaintiff obtained judgment for two hin-’
dred and fifty eight dollars. The defendant moved for s
new trial.

At the I'ebruary term, A. D. 1860, the motion for a
new trial was argued. The Court sustained the motion
and ordered a new trial. - The plaintiff then asked leave
to amend his declaration. The amended declaration
was filed on the twenty-second day of February, A. D.
1860, and an order was made for the defendant to plead"
by the following Monday. The case was then continued

until the next term of said Court.
!

On the fifth of March, 1860, during the said February
term, the defendant filed demurrer to special Count in
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amended declaration and general issue to Commomn
Jounts. On the ninth of March, the demurrer was ar-
gued and overruled. The defendant elected to stand by
his demurrer. A nolle prosique was then entered by
defendant’s Counsel as'to the Common Counts.

At the next term, (Mdy ‘twenty-third, 1860), the de-
tendant asked-leave to file plea of general issue to Spe-
cial Count in declaration.: The Court refused to allow
the plea to be filed-and defendant excepted. The Court
then gave judgment by default for want of plea, and as-
u«.ssed the plaintitf’s damases at three hundred and
sevento-one dollars. . Defendant moved to set aside the
assessment of damages. After argument the motion was.
sustained, and a new assessment ordered ‘to be made by
the Court.

At the November term} A. D. 1860, a new assessment.
was had before the Court, and the amount of damages
assessed at three hundréd-and eighty-four dollars and:
fifty-six cents, for which, judgment was given. The de-
fendant prayed an appeal; which was allowed..

e o——————

.'.
Pdints.

1 THE * KCLING - OF THE COURT IN' OVERRULING
*  THE DEMURRER WAS ERRONEOUS.

It is respectfully submitted that the Court be-
low erred in overrulling the demurrer to'the Spe-
, ~ - ,cial Count in the amended ‘declaration. 'The re-
xluud'm(,y and grammatical errors in the recitul
of the inducement need. no p.xrtuu]‘xrmmg Nei-
ther is it necessafy to call the attention of the
(,ourt. to the repugnancy in this count. These
_ nc faults, however, which, to say the least, are

n])JLLthDﬂ.bl(L M. Chitty speaks of *regula-
tions” which has * occasioned the literature of the
inferior part of the profession to recede.” Ivis
._beligved, no practice which  encourages the lower-

. .ing of the present standard of the literature of the
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- profession, will .be'tolerated by the Supreme Court
of the State of Tllinois. .

1st. The attention of the Court is called to the
statement of the consideratjon —

 And in consideratign. that the plaintiff would
then and there, at ‘the special instance, and re-
uest of the defendant, scll and deliver to Ain,
the said defendant, all A7s interest in said firm of
Stephens and Krom, which - included Azs interest
in said stock of hardware in bulk, then in said
store, and /s interest in the debts due the said
firm, including notes, book accounts and the sett
of tinner’s tools then in said store, and the iron
xafe used by said firm, and belonging to said
Stephens, nE, the said defendant,” &e.

Is it not plain, by the reading of the above,
that the only consideration received by the de-
fendant, which was not kis, was the “iron, safe
used by the said flum, and belonging to said Ste-
phens?”  Pronouns are words used instead of
nouns, and refer to their- antecedents. Who is
the antecedent of the pronoun Z4is in the above
quotation.  “Defendant” certainly.  Stephens
does not allege ownership of anything but the iron
safe, and the Court canuot be justified in giving 2
«construction to the above language other than that
‘which its plain reading imports, to wit:' that the
‘only consideration passing from Stephens to the
defendant was the iron safe “belonging to said
Ntephens.” ;

#When the mode in which the consideration is
“stated ir defective, informal or UNCERTAIN, the
*¢ declaration will be bad upon special demurrer.”
—1st Chitty pldg., p. S0Q

“Here is the statement of the promise, /e,
~*the said defendant, then and there agreed and
** promised (in consideration of the iron safe, with-
“*out any value), that is to say, to assume and pay
= one-half of all of the debts owing by the said firm
= of Stephens and Krom, or that they were holden
~for and to keep and protect said Stephens free
=~and harmless from all debts and claims then out-
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“standing - againkt, sgid firm of Stephens and
“ Krom, and for whigh-they were liable.”

To whom and with whom did the defendant
promise? And when and where? The above is
intended to be.sa traversable allegation, and as
such, must have certainty of time and place.
And must also state EXPLICITLY to and with whom
the promise was made. 'How can the defendant,
be called on to avoid ‘or ‘deny the above? Was
the promise made to'Stephens' creditors, and for
their, benefit? 'Or. was it made to and for the
protection of Krom?

 But the defendapt is said to have further
‘“agreed and promised”™ as follows :

o b

. “And also,” that is another further and dis-

“tinct promise, ‘and also allow or pay to the said

“Krom, his, said St%phens’ individual account on

““ the books of said Stephens and Krom, and to pay

- “him the sum of.three hundred and fifty dollars,
* (8350) in money.’ ™

Can there be :my)_ doubt to whom the above
promises are made? ¢ His, said Stephens, indi-
vidual account,” AN “three hundred and fifty
dollars in money.” The word and is a copulative
conjunction, and connects what follows as an
addition to that which precedes, The promise of’
‘“three hundred and fifty dollars in money,” is'
made with as much certainty to Krom, as ‘“his,
said Stephens, individual account.”

Such is the natural sense of the language, and
the natural sense must prevail over every artifi-
cial or argumentative eonstruction.

“ And to pay him,” Krom, is the antecedent of
the pronoun Aim. “Stephens” is inserted for the
purpose of identifying the particular account.

The langnage is not double—it does not ad-
mit of two intérpretations. If' it weye double or
doubtful; that eonstruction wonld he given which
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tended strongly against the pleader, for he is sup-
posed to have stated-his ¢ase in the most favor-
able light for his client.

There are no positive allegations as to the con-
rideérations or promises: They are stated by way

s

of recital altogether. ™

“The plaintiff must charge the promise by the
‘“ defendant positively, and not by way of recital
*“only; for, if the declaration be defective in this
‘“respect, it is a fatal error, and not cured by
‘“ verdict.”—Sexton v. Holmes, 3d, Muno. 566.

.
This declaration is simply whercas, and not
positive, as “for that whereas,” &c.

It would be supererogation to further discuss
this declaration. It is respectfully submitted that
this count is bad on’_geperal demurrer. And a
gpecial demurrer will'be held gencral, and has
been so decided by the Supreme Court of Massa-
chussetts. The declaration is inconsistent with
itself, and a careful examination of it by the
Court is respectfully requested.

The defendant elected to stand by his demurrer.
None of the defects of this declaration are cured
by verdict. It is* brought before the highest ju-
dicial tribunal of our State for critical examina-
tion. Is it sufficient inlaw to authorize the plaintift
to recover? It is thought not, and that this tri-
bunal of dernier resort must decide the denturrer
to be well taken.

The Court erred in passing on the demurrer be-
fore the general issue was disposed of. By so
doing, the defendant was deprived.of valuable
richts.  But after the plaintiff withdrew the
Common Counts, the defendant should have been
allowed to file the general issue to Special Count-
And it is submitted, the Court below erred in not
allowing the plea to be filed under the circumstan-
ges.  Defendant asked permission to do so at the

e e ——
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varliest opportunity, and for the reason the plain-
1ff withdrew the Commion Counts:

WEAT WERE THE DEFENDANT'S RIGHT; AT THI
INQUESTS FOR "DAMAGES:

It is again respectfully submitted “that the
Cowrt erred in not allowing the following ques-
tion to be asked the witness, Krom :

. “What was that interest (Stephens’) worth, if
“ anything, after assuming to pay one-half of all
“the debts owing by said firm of Stephens and
« Krom, or‘'that they were holden for, and to keep
“and protect said Stephens free and harmless
“from all debts and claims, then outstahding
“ against said firm of Stephens and Krom, and for
< which they were liable; and also allow’ or pay
**to the said KXrom his (Stephens’) individual ac-
“count on the books of said Stephens’ and
“Krom 2

The issue before the Court was the amount of
demages. Is not the above question pertinent to
that issue? 'The defendant was contesting the
damages, and docs not the question tend to their
reduction ? The demurrer admits, it will be said,
the contract. Admit it does, then what? It by
no means admits the breach. The breach and con-
sequent damage, if any, remained an open ques- -
tion before the Court, The defendant could not
contest plaintiff’s right to nominal damages, but
anything that tended to a reduction of the amount
of damages was proper, and the defendant should
have been allowed the benefit of an answer to the
above question as tending to such reduction.

Mr. Chitty. says, the doctrine that a demurrer
admits the tacts well pleaded must be taken with

this qualification, “that it is only so wupon the
arqument.”

nyr ~ -
The acact amount mentioned was uot admitted
by the demurrer.
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“Tt seems that even in debt or stmple contract,
“a writ of enquiry cannot always be dispensed
‘- with; asin debt for the value of foreign money
** and other cases, in which a judgment by default
“ {3 an admission of the CONTRACT in the declara-
“tion, BUT NOT OF THE EXACT SUM
« MENTIONED THEREIN.” —2nd Sunders’
Pldg. and Ev., 218.=~See Chicago and Rock 1s-
land Rail Road vs. Ward, 16th Illinois.

Again, the Court’erred in assessing more than
pominal damages. If the demwrrer admitted
the exact sum in declaration, why any proof or
evidence at all? But it did not, and left if in-
cumbent on plaintiff to prove his damages. .This
he totally failed to de, for an examination of the
evidence of his own witnesses will show that
he proved ho damages whiateyei', The, Oaiirt be-
low gave judgment for the'amotnt claimed in the
declaration, with interest. The plaintiff’s evidence
does not warrant this judgment. ~And whick
should guide the conscience of the Court, the
the language of the plaintiff’s declaration or his

witnesses.

« ey News” Print, 198 South Clark Street, Chicago.
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Supreme Gourt.

APRIL TERM, A. D. 1861.

————————

Cuarres C. StepHENS,
Respondent,

agaenst

—~ gy

Jayes HERrRINGTON,
ppellan L.}

Statement.

At the May term of the Kane County Circuit Court,
A. D. 1859, Stephens, the plaintiff, filed his declaration
in- assumpsit against the defendant, Herrington, laying
damages at two thousand dellars, to which the defend.
ant filed the general issue.

At the November term, A. D. 1859, there was 4 trial
by Jury, and plaintiff obtained judgment for two hun- |
dred and fifty eight dollars. The-defendant moved for »
aew trial. , :

At the Febru’:x'ry term, A, D. 1860, the motion for
new trial was arguéd. The Court sustained the motion
2nd ordered a nef trial. The plaintiff then asked leave
to amend his declaration. The amended declaration
was filed on the twenty-second day of February, A. D.
1360, and an order was made for the defendant to plead
by the follewing Monday. The case was then continued
antil the next term of said Court.

On the fifth of March, 1860, during the said February
term, the defendant filed demurrer to special Count in
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amended . declaration  and general issue to Commorr
Counts. On the ninth of March, the demurrer was ar-
gued and overruled. The defendant elected to stand by
bis demurrer. A nolle prosique was then entered by
defendant’s Counsel as to the Common Counts.

At the next term, (May twenty-third, 1860), the de-
fendant asked leave to'file plea of general issue to Spe-
cial Count in declaration. The Court refused to allow
the plea to be filed and defendant excepted. The Couwrt
then gave judgment by default for want of plea, and as-
sessed the plaintifi’s damages at three hundred and
sevento-one dollars. * Defendant moved to set aside the
assessment of damages. After argument the motion was
sustained, and a new assessment ordered to be made by
the Court.

At the November term, A. D. 1860, a new assessment
was had before the Court, and the amount of damages
ussessed at three hundred and eighty-four dollars and
fifty-six cents, for which, judgment was given. The de-
fendant prayed an appeal, which was allowed.

Do
N
Points.
1’ . TRE RULING or THE COURT IN OVERRULENG
* ' THE DEMURRER WAS ERRONEOUS.

§ It is respectfilly submitted that the Court be-
low erred in overrulling the demurrer to the Spe-
.cial Count in the amended declaration. The re-
dundancy and. grammatical errors Jin. the recital
of the inducement, need no particularizing. Nei-
ther is it necessary to call the attention of the
Court to the repugnancy in this count. These
are faults, however, which, to say the least, are
objectionable, Mr. Chitty speaks of *regula-
tions” which has ¢ occasioned the literature of the
inferior part of the profession to recede.” It is
believed, no practice which encourages the lower-
ing of the present standard of the literature of the
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profession, will be tolerated by the Supreme Court
of the State of Illinois. -~

Ist. The attention of the Court is called to the
statement of the consideration :-— '

« And in consideration that the plaintift would
then and there, at the special instance, and re-
quest of the defendant, sell and deliver to Zim,
the said defendant, all Aés interest in said firm of
Stephens and Krom, which included 2is interest
in said stock of hardware in bulk, then in said
store, and /s interest in the debts due the said
firm, including notes, book accounts and the sett
of tinner’s tools then in said store, and the iron
safe used by said firm, and belonging to said
Stephens, nE, the said defendant,” &e.

[s it not plain, by the reading of the above,
that the only consideration received by the de-
foendant, which was not Ais, was the ‘“iron safe
used by the said flrm,-and belonging to said Ste-
phens??  Pronouns are words used instead of
nouns, and refer to their antecedents. Who is
the antecedent of the pronoun Zss in the above
quotation. « Defendant” certainly.  Stephens
does not allege ownership of anything but the iron
safe, and the Court cannot be justified in giving 2
construction to the zbove language other than that
which its plain reading imports, to wit: that the
only consideration passing from Stephens to the
defendant was the iron safe «delonging to said
Stephens.”

« When the mode in which the consideration is
« gtated is defective, 9 formal or UNUERTALN, the
<« declaration will be bad upon special demurrer.”
—1s¢ Chitty pldg., p. 500.

« IIere is the statement of the promise, ‘Ae,
¢ the said defendant, then and there agreed and
< promised (in consideration of the iron safe, with-
< out any value), that is to say, to assume and pay
« one-half of all of the debts owing by the said firm
« of Stephens and Krom, or that they were holden
«for and to keep and protect said Stephens free
<+and harmless from all debts and ¢laims then out-
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*standing agajust -said . firm  of Stephens and
U I\mm,.aud for yhich, they were liable.”

To whom and with whom did the defendant
promise ? And when and where? The above is
intended to be a traversable allegation, and as
such, must have certainty of time and place.
dAnd must also state exrrLICITLY f0 and with whom
the promise was made. How can the defendant
be called on to avoid or deny the above? Was
the promise made to Stephens’ creditors, and for
their benefit? Or was it made to and for the
protection of Krom ?

But the -defendant is said to have further
“agreed and promised” as follows :

“And also,” that is another further and dis-
“ tinct promise, ‘and also allow or pay to the said
*“ Krom, his, said Stephens’ individual account on.
* * the books of said Sephens and Krom, and to pay
* kinv the sum "of three hundred and fifty dollars..
- *(8350). in money.. ¥ '

Can there be nhy doubt to, whom the above
promises are made? * “Iis, said Stephens, indi-
vidual account;? AND * three hundred and fifty
dollars in money.” "“Ihe word and is a copulative
conjunction, and connects what follows as am
addition to that which precedes, The promise of”
“three hundred and fifty dollars in money,” is.
nrade with ag mueh ‘certaiuty to. Krom, as ¢ his,
#aid Stephens, individual aceount.”

Such. is the natural sense of the language, andi
- the natural sense must prevail over every artifi-
cial or argumentative. constimetion.

“And to pay &im,” Krom, is the antecedent of
the prononn Aim. ‘“Stephens” is inserted for the
purpose of identifying the particular account.

The langnage 'is 26t double—it does not ad-
mit of two interpretusions. If it were double o
doubtful, that constriictina. wonld he given whicks
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tended strongly against the pleader, for he is sup-
posed to have stated his“case in the most favor-
able light for his client,

There are no positive allegations as to the con-
siderations or promises. They are stated by way
of recital altogether. 7% :

“The plaintiff must charge the promise by the
« defendant positively, and not by way of recital
“ only; for, if the declaration be defective in this
“respeet, it is a fatal error, and not cured by
“ verdict.”—=Sexton v. Holmes, 3d, Muno. 566.

This declaration is simply whereas, and not
positive, as “for that wliereas,” &e.

It would be supererogation to further discuss
this declaration. It is réspectfully submitted that
this count is bad on general demurrer. And a
special demurrer will be held general, and has
been so decided by the Supreme Court of Massa-
chussetts. The declaration is inconsistent with
itself, and a*careful examination of it by the
Court is respectfully reguested. i

The defendant clected fostand by his demurrer.
None of the defects of this deelaration are cured
hy verdict. It is brought before the highest ju-
.dicial tribunal of -our State for critical examina-
tion. Is it suffigient in law to anthorize the plaintiff’
1o recover? It is thought not, and that this tri-
Lbunal of dernier resort-must deecide the demurreyr
to be well taken.

The Court erred in passing un the demurrer be-
fore the general.issue -was disposed of. By se
doing, the defendant was deprived of valuable
rights.  But after the plaintiff withdrew the
Common Counts, the defendant should have been
allowed to file the general ixsme to Special Count-
And it is submitted, the Conrt below erred in not
allowing the plea to be filed nnder the circumstan-
ces.  Defendant asked permission to do so at the
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earliest opportunity, and for the reason the plain-
tiff withdrew the Common Counts.

WEAT WERE THE DEFENDANT'S RIGHT, AT THE
INQUESTS FOR DAMAGES.

It is again respectfully subinitted that the
Court erred in not allowing the following ques-
tion to be asked the witness, Krom :

“What was that interest (Stephens’) worth, if
‘ anything, after assuming to pay one-half of all
‘“ the debts owing by said firm of Stephens and
*“ Krom, or that they were holden for, and to keep
“and protect said Stephens free and harmless
“from all debts and claims, then outstanding
** against said firm of Stephens and Krom, and for
“which they were liable; and also allow or pay
* to the said Krom his (Stephens’) individual ac-
“count on- the -books of said Stephens’ and
“ Krom ?” ' :

The issue before the Court Jvas the amount of
demages. Is not the above question pertinent to
that issue? The defendant was contesting the
damages, and does not the question tend to their
reduction ? The demurrer admits, it will be said,
the contract. Admit it does, then what? It by
110 means admits the breach. The breach and con-
Sequent damage, if any. remained an open ques-
tion before the Court. The defendant could not
contest plaintiff’s right to nominal damages, but
anything that tended to a reduction of the amount
of damages was proper, and the defendant should
have been allowed the benefit of an answer to the
above question as tending to such reduction.

Mr. Chitty says, the doctrine that a demurrer
admits the faots well pleaded must be taken with

this qualifieation, «shat 1t is only so upon the
argqument.”’

The azact amount mentioned was not admitted .
by the demurror,
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“ It scems that even in debt or simple contract,
2 writ of enquiry cannot always be dispensed
“With; as in debt for-the value of foreign money
* and’other cases, in which a Jjudgment by default
** s an admission of the coNTRACT in the declara-
“tion, BUT NOT OF THE EXACT SUM
“ MENTIONED THEREIN.” — 2nd. Sanders’
Pldg. and Ev., 218. , See Chicago and Rock Is-
land Rail Road vs. Ward, 16th Illinois.

Again, the Court erred in assessing more than
nominal - damages. If the demurrer admitted
the exact sum in declaration, why any proof or
evidence at all? But it did not, and left it in-
cumbent on plaintiff to prove his damages. This
he totally failed to de, for an examination of the
evidence of bis own witnesses will show that
he proved no damages whatever. The Court be-
low gave judgment for the amount claimed in the
declaration, with interest. The plaintiff’s evidence
does’ not warrant this judgment. And which
should guide the conscience of the Court, the
the language of the plaintift’s declaration or his
witnessés’.l ‘

“Damy News" Print, 128 South Clark Street, Chicago.
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Supreme Court.

APRIL TERM, A. D. 1881.

Cuarres C. STEPUENS,
I:L‘-\'/)U]lﬂ't'llf._)

against

Jaxes HERRINGTON, )
Appellant.

Statement.

At the May term of the Kane County Circuit Court,
A. D. 1859, Stephens, the plaintiff, filed his declaration
in assumpsit against the defendant, Herrington, laying
damages at two thousand dollars, to which the defend-
ant'filed the general'issue. :

At the November term, A. D. 1859, there was a trial
by Jury, and plaintiff’ obtained judgment for two hun-
dred and fifty eight dollars. The defendant moved fur u
new trial.

At the February term, A., D. 1880, the motion for a
new trial was argued. ‘The Court sustained the motiovn
and ordered a new trial. The plaintiff then asked leave
to amend his declaration. The amended declaration
was filed on the twenty-second day of February, A. D.
1860, and an order was made for the defendant to plead
by the following Monday. The case was then continued
until the next term of said Court.

On the fifth of March, 1860, during the said February
term, the defendant filed demurrer to special Count iu
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amended declaration and general issue to Cowmon
Counts. On the ninth of March, the demurrer was ar-
sued and overruled. The defendant elected to stand by
Eis demurrer. . A nolle prosique was then entered 'by
Jefendant’s Counsel as to the Common Counts.

At the next term, (May  twenty-third, 1860), the de-
tendant asked leave to file plea of general issue to Spe-
cial Count in declaration. The Court refused to allow
the plea to be filed and defendant excepted. The Court
then gave judgment by default for want of plea, and as-
sessed the plaintiff’s damages at three bundred and
sevento-one dollars. Defendant moved to set aside the
assessment of damages.  After argument the motion was
sustained, and a new assessment ordered to be made by
the Court.

At the November term. A. . 1860, a new assessment
was had before the Court, and’ the amount of damages
assessed at three hundred and eighty-four dollars and
fifty-six cents, for which, judgment was given. The de-
fendant prayed an appeal, which was allowed.

@«

. M
Points.

1 Tae RULING OF THE Courr 1IN 0\'1CI£R(’L1‘.\'H
< THE DEMURRER WAS XRRONEOUS.

1

It is respectfully submitted that the Court be-
low erred in overrulling the demurrer to the Spe-
cial Count in the amended declaration. The re-
dundancy and grammatical errors in the recital
of the inducement need no particularizing. Nei-
ther is it necessary to call the attention of the
Court to the repugnancy in this count. These
are faults, however, which, to say the least, are
objectionable. M. Chitty speaks of *regula-
tions” which has ¢ gceasioned the literature of the
inferior parti of the profession to recede.” Tt is
believed, no practice which encourages the lower-
wg of the present standard of the literature of the .
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profession, will be tolerated by the Supreme Court
of the State of Illinois.

1st. The attention of the Court is called to the
wtatement ot the consideration :—

“And in consideratioh that the plaintiff would
then and there, at the special instance, and re-
quest of the defendant, scll and deliver to Azm,
the said defendant, all Aés interest in said firm of
Stephens and Krom, which included Ais interest,
in said stock of hardware in bulk, then in said
store, and /7s interest in the debts due the said
tirm, including notes, book accounts and the sett
of tinner’s tools then in said store, and the iron
safe used by said firm, and &clonging to said
Stephens, nx, the said defendant,” &e.

Is it not plain, by the reading of the above,
that the only consideration received by the de-
fendant, which was not ki, was the “iron safe
used by the said flrm, and belonging to said Ste-
phens?”  Pronouns are words used instead of
nouns, and refer to their antecedents. . Who " ix
the antecedent of the pronoun Aés in the above
quotation.  “ Defendant” certainly. Stephens
does not allege ownership of anything but the iron
safe, and the Court caniot be justified in giving a
construction to the above language other than that
which its plain reading imports, to wit: that the
only consideration passing from Stephens to the
«lefendant was the iron safe ¢ belonging to said
Stephens.”

“ When the mode in Which the consideration is.
“stated is defective, informal or vNCERTALN, the
““declaration will be bad upon special demurrer.”
—Ilst Chitty pldg., p. 300, -

* Here is the statement of the promise, © Ae,
““the said defendant, then and there agreed and
¢ promised (in consideration of the iron safe, with-
“out any valiuc), that is to say, to assume and pay
¢ one-half of all of the debts owing by the said firny
 of Stephens and Krom, or that they were holden
“tfor and to keep and protect snid Stephens free
“and harmless from all debts and claims then ot
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« standing ‘against said firm of Stephens and
« Krom, and for which they were liable.”

To whom and with whom did the defendant
promise ? And.when and where? The above is
intended to be s traversable allegation, and as
guch, must have certainty of time and place.
And must also state EXPLICITLY to and with whomne
the promise was made. How can the defendant
be called on to avoid or deny the above? Was
the promise made to Stephens’ creditors, and for
their benefit? Or was it made to and for the
protection of Krom?

But the defendant s said to have further
“agreed and promised” as follows :

“And alse,” thas is another further and dis-
“tinet promise, ‘and also allow or pay to the said
“Krom, bis, said Stephens’ individual account on
“the books of said SEéphens and Krom, and to pay

“% him-the sum of three hundred and fifty dollars,

* ($350) in money. ”

Can there be any doubt to whom the above

. promises are made? ¢ His, said Stephens, indi-

vidual account’ ND * three hundred and fifty
dollars in money."" “The word and is a copulative
conjunction, and connects -what follows as an
addition to that which precedes, The promise of’
“three hundred and fifty dollars in money,” 1%
made with as much certainty to Krom, as his,.
said Stephens, individual account.”

Such.is the natural sense of the language, and
the natural sense must prevail over every artifi-
“1al or argumentative construction.

* And to pay him» Krom, is the antecedent 0 i
the pronoun kim. « Stephens” is inserted for the
purpose of idcntifying the particular account.

_”'c 1"’"5:'““[:"5 is not deuble—it does not ad-
';”t of two interpretations. H* it were double or
doubtful, that constrpetion would be given whichs



(5)

tended strongly against the pleader, for he is sup-
posed to have stated hig“case in the most favor-
able light for his client.

There are no positive allegations as to the con-
siderations or promises. . They are stated by way
of recital altogether. i

“The " plaintiff must charge the promise by the
“ defendant positively, and not by way of recital
“only; for, if the declaration be defective in this
“respeet, it is a fatal error, and not cured by
“ verdict.,"—Sexton v. Holmes, 3d, Muno. 566.

This declaration is simply whereas, and not
positive, as “for that whereas,” &e.

It would be Slxperefégzttion to further discuss
this declaration. It is respectfully submitted that
this count is bad on general demurrer. And a
rpecial demurrer will be ‘held gencral, and has
been so decided by the Supreme Court of Massa-
chussetts. The declaration is inconsistent with
itself. and a eareful examination of it by the
Court is respectfully requested.

The defendant elected to stand by his demurrer.
None of the defects of this declaration are cured
by verdict. It is brought before the highest ju-
dicial tribunal of our State for critical examina-
tion. Is it sufficient inlaw to authorize the plaintifi
to recover? It is thought not, and that this tri-
bunal of dernier resort must decide the demurrer
to be well taken.

The Court erred in passing «n the demurrer be-
fore the general issua was disposed of. By so
doing, the defendant was deprived of valuable
richts. But after the ~plaintift withdrew the
(Tzlmm(m Counts, the defendant should have been
allowed to file the general issue to Special Count.
And it is submitted,.the Conrt below erred in not
allowing the plea to be filed under the circumstan-
ces.  Defendant asked permission to do so at the
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earliest opportunity, ind for the regson the plain-
tiff withdrew the Common Counts.

75 ~

2 WEAT WERE THE DEFENDANT'S RIGHT, AT THE
- INQUESTS FOR DAMIGES.

It is again. respectfully submitted that the
Cowrt erred in not allowing the following ques-
tion to be asked the witness, Krom :

“ What was that interest (Stephens’) worth, if

“ anything, after assuming to pay one-half of all
« the debts owing by said firm of Stephens and
«“Krom, or that they were holden for, and to keep
“and protect said Stephens free and harmless
.“from all debts and claims, then outstanding
“ against said firm of Stephens and Krom, and for
“ which they were ligble; and also allow..or pay
*to the said Krom hid ' (Stephens’) individual ac-
“count on the bocks of said Stephens’ and

« Krom Pl ! )

The issue before the Court was the amount of
demages. Is not the above question pertinent to
that issue? The defendant was contesting the
damages, and does not the question tend to their

\ reduction ? The demurrer admits, it will be said,
the contract. Admit it does, then what? It by
no means admits the breach. 'The breach and con-
sequent damage. if any, remained an open ques-

; tion before the Court. The defendant could not

i contest plaintiff’s right to nominal damages, but

| : anything that tended to a reduction of the amount
of damages was proper, and the defendant shnuldl

| ! have been allowed the benefit of an answer to the

above question as tending to such reduction.

Mr. Chitty says, the doctrine that a demurrer
admits the facts well p]oa(l(‘(l must be taken with
this qualification, « (hat ft is only so wpon th
arqument.”

The aract amount mentioned was uot admitted
by the demurrer, '

_;—_




(7)

e It seems th:g.t even in debt or simple contract,
*a writ of enquiry cannot “always be dispensed
* with; asin debt forthe value of foreign money
* and other cases, in which a judgment by defauit
13 an admission of the CONTRACT in the declara-
“tion, BUT NOT OF THE EXACT SUM
“ MENTIONED THEREIN.” —2nd Sanders’
Pldg. and Ev., 218. "See Chicago and Rock Is-
land Rail Road vs. Ward, 16th Illinois.

Again, the Court erred in assessing more than
nominal damages. If the demurrer admitted
the exact sum in declaration, why any proof or
evidence at all? But it did not, and left it in-
cumbent on plaintiff to prove his damages. This
he totally failed to de, for an examination of the
evidence of his own witnesses will show that
he proved no damages'whatever. The Court be-
low gave judgment for the amount claimed in the
declaration, with interest. The plaintiff’s evidence
does not warrant this:judgment. And which
should guide the conscience of the Court, the
the language of the plaintiff’s declaration or his
witnesses.

—et

“Day News™ Print, 128 South Clack Street, Chicaso
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Supreme Conet.

APRIL TERM, A. D. 18G1.

CiarLes C. STEPHENS,
Respondent,

ayainst (

Jases Herrinaros,
-1/)/;: Hanf

Statement.

At the May term of the Kane County Circuit Court,
A. D. 1859, Stephens, the plaintiff, filed his declaration
in assumpsit against the defendant, Herrington, laying
d.lmarreq at two thousand dollars, to which the defend-
ant filed the general issue.

At the November term, A. D. 1859, there was a triul
by Jury, and plaintiff obtained judgment for two hun-
dred and fifty eight dollars. The defendant moved for s
aew trizl.

At the February term, A. D. 1860, the motion for &
new trial was srgued. ‘The Court sustained the motion
¢nd ordered 2 new trizl. The plaintiff' then asked leave
to amend his declaration. The amended declaration
was filed on the twenty-second day of February, A. D.
1860, and an order was made for the defendant to plead
by Lhe following Mondav The case was then continued
mml the next term of amd Court.

On the fifth of March, 1860, during the said February
term, the defendant filed demurrer to special Count in
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smended declaration and general isswe to Common
Counts. On the ninth of March, the demurrer was ar-
gued and overruled. The defendant elected to stand by
his demurrer. = A nrolle’prosique was then entered by
defendant’s Counsel as‘to the Common Counts.

At the next term, (Mdy twenty-third, 1860), the de-
fendant asked leave to file plea of general issue to Spe-
¢ial Count in declaration. The Court refused to allow
the plea to be filed and defendant excepted. The Court
then gave judgment by default for want of plea, and as-
sessed the plaintiff’s damages at threé hundred and
sevento-one dollars. . Defendant moved to set aside the
assessment of damages. After argument the motion was
fustained, and a new assessment ordered to be made by
the Court.

3

At the November term; "A. Ir. 1860, a new assessment
was had before the €Court, and the amount of damages
assessed at three hundred and eighty-four dollars and:
fifty-six cents, for which, judgment was given. The de-
fendant prayed an appeal, which was allowed.

<

Do

Points.-

1 . Ter nmuLixé or THE COURT IN OVERRULING
= THE DEMURRER WAS ERRONEOUS.

g - It'is respectfully submitted that the Court be-
low erred in overrulling the demurrer to'the Spe-

, .cial Couvnt in thé amended declaration. The re-
dundancy and gi-anxm:ltical errors in the recital

- of the inducement, need no particularizing. Nei-
ther is it necessary to call the attention of the
Court to the repugnancy in this count. These
are faults, ho.wev_er, which, to say the least, are
objectionable. Mr. Chitty speaks of “regula-
tions” which has * gpcasioned the literature of the
inferior part of the profession to recede.” Tt is
believed, no practice which encourages the lower-
ing of the present standard of the literature of the
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profession, will be'tolerated by the Supreme Court.
of the State of Illinois.' 5= . ¢

1st. The attention of the Court is calied to the
s#tatement ot the consideration:—

“ And in consideratior_that the plaintiff would
then and there, at the special instance, and re-
quest of the defendant, sell and deliver to Aim,
the said defendant, all AZs interest in said firm of
Stephens and Krom, which included /Azs interest
in said stock of hardware in bulk, then in said
store, and AZs interest in the debts due the said
firm, including notes, book accounts and the sett
of tinner’s tools then in said store, and the iron
safe used by said firm, and belonging to said
Stephens, ux, the said defendant,” &e.

Is it not plain, by the reading of the above,
that the only consideration received by the de-
fendant, which was not Ais, was the “iron safe
used by the said flrm,iand belonging to said Ste-
phens?’ . Pronouns are words used instead. of
nouns, and refer to their- antecedents. Who ia
the antecedent of the pronoun Xis in the above
quotation.  “ Defendant” certainly. Stephens
does not allege ownership of anything but the iron
safe, and the Court cannot be justified in giving a
‘construction to the above language other than that
which its plain reading imports, to wit: that the
only consideration passing from Stephens to the
defendant was the dron safe “belonging to said
Ntephens.” iix

“ When the mode in which the consideration is
¢ stated is defective, mformal or UNCERTAIN, the
“¢“declaration will be bad upon special demurrer.”
—I1st Chitty pldg., p. 300.

* Here is the statement of the promise, /e,
“*the said defendant, then and there agreed.and
= promised (22 consideration of the iron safe, with-
~*out any value), that is to-say, to assume and pay
=+ one-half of all of the debts owing by the said firm
=+ of Stephens and Krom, or that they were holden
“‘for and tb keep and protect suid.Stephens free
=~and harmless from all debts and elaims then out-

.
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“standing -against-said - firm - of .Stephens and
¢ Krom, and for whie}x they were liable.”

To whom and with whom did the defendant
promise? .And when and where? The above is
intended to be s traversable allegation, and as
such, must have certainty of time and place.
And must also state ExPLICITLY to and with whom
the promise was made. How can the defendant
be called on to avoid or deny the above? Was
the promise made to Stephens’ creditors, and for
their benefit? Or was it made to and for the
protection of Krom ?

But the defendant is said to have further
“agreed and promised” as follows :

“And also,” that is another further and dis-
“ tinct promise, ‘and also allow or pay to the said
“XKrom, his, said Stephens’ individual account on
“ the books of said Stephens and Krom, and to pay
**him the sum’ of three hundred and fifty dollars,
(3850) in money.* .

.

Can there be any doubt to whom the above
promises are made? ¢ His, said Stephens, indi-
vidual account,”  AND' * three hundred and fifty
dollars in money.”*“The word and is a copulative
conjunction, and connects what follows as an
addition to that which precedes, The promise of
* three hundred and fifty dollars in money,” is
made with as much certainty to Krom, as “his,
said Stephens, individual account.™

Such is the natural sense of the language, and
the natural sense must, prevail over every artifi-
cial or argumentative construction.

“And to pay kim.* Krom, is the antecedent of

‘ the pronoun Aim. « Stepbens™ is inserted for the

purpose of identifying the particular account.

The language is not double—it does not ad-
mit of two int(!l'prc(:gtjmm. It it were double or
douhtful, that construction would be given which

O .
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tended strongly against the pleader, for be.is sup-
posed to have stated hig vase in the most favor-
able light for his client.

There are no positive allegations as to the con-
siderations or promises. They are stated by way
of recital altogether.

“The plaintiff must charge the promise by the
¢ defendant positively, and not by way of recital
» only : “for, if the declaration be defective in this
‘respect, it is a ‘fatal error, and not cured by
s verdiet.”—Sexton v. Holmes, 34, Muno. 566.

This declaration is simply whereas, and not
positive, as “for that whereas,” &e.

It would be superéfogntion to further discusa
this declaration. It is respectfully submitted that
this count is bad on general demurrer. And a
special demurrer will be held general, and has
been so decided by the Supreme Court of Massa-
chussetts. The declaration is incousistent with
itself, and a careful examination of it by the
Court is respectfully requested.

i

The defendant elected to stand by his demurrer.
Nomne of the defects of¥this declaration are cured
by verdict. It is brought before the highest ju-
dicial tribunal of our State for critical examin:-
tion. Is it sufjicient inlaw to authorize the plaintiff’
to recover ?. It is thought not, and that this tri-
hunal of dernier resort must decide the demurrer
to be well taken.

The Court erred in_ passing ¢n the demurrer be-
fore the general issue was disposed of. By so
doing, the defendant was deprived of valuable
richts. But after the plaintifft withdrew the
Common Counts, the defendant should have been
allowed to file the general issue to Special Count-
And it is submitted, the Court below erred in not
allowing the plea to be filed under the circumstan-
cos. Defendant asked permission to do so at the
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earliest”opportinity, dnd for the reason the plain-
tff withdrew the Common Counts.

WEAT WERE. THE P'%Elfli:\il).\.\"l‘s RIGHT, AT THL
INQUESTS FOR DAMAGES. 3

It is again respectfully submitted that the
Cowrt erred in not allowing the following ques-
tion to be asked the-witness, Krom :

“What was that interest (Stephens’) worth, if
““ anything, after assuming to pay one-half of all
“the debts owing by $aid firm of Stephens and
“Krom, or that they were holden for, and to keep
“and protect said Stephens free and harmless
“from "all debts and. claims, then outstanding
““ against said firm of Stephens and Krom, and for
“which they were liable; and also allow or pay
*‘to the said Krom his (Stephens’) individual ac-
“count on the bogks .of said Stephens’ and
“ Krom ?”

The issue before ‘the Court was the amount of
demages. Is not the ahove question pertinent to
that issue? The defendant was ?ontesting the
damages, and does not the question tend io their
reduction? The demurrer admits, it will be said,
the contract. Admit it does, then what? It by
10 means admits the breach. The breach and con-
sequent damage, if any, remained an open ques-
tion before the Court. The defendant could not
vontest plaintiff's right to nominal damages, but
unything that tended to a reduction of the amount
of damages was proper, and the defendant should
have been allowed the henefit of an answer to the
above question as tending to such reduction.

Mr., (‘hitt.}' says, the doctrine that a demurrer
admits the facts well pleaded must be taken with
this qualificution, « ghat 7t is only so wpon th
arquanent.

¥ Al i
The araqnt Aoy mentioned was not admitted
by the demurrer,
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** It seems that even in debt or simple contract,
*“a writ of enquiry cannot always be dispensed
‘- with; as in debt for the value of foreign money
* and other cases, in which a judgment by default
43 an admission of the CONTRACT in the declara-
“tion, BUT NOT OF THE EXACT SUM
« MENTIONED THEREIN.” —2nd Sanders’
Pldg. and Ev., 218."?See Chicago and Rock Is-
land Rail Road vs. Ward, 16th Illinois.

Again, the Court erred in assessing more than
nominal damages. If the demurrer admitted
the exact sum in declaration, why any proof or
evidence at all? But it did not, and left it in-
cumbent on plaintiff to prove his damages. This
he totally failed to de, for an examination of the
evidence of his own witnesses will show that
he proved no damages whatever. The Court be-
low gave judgment for the amount claimed in the
declaration, with interest. ~The plaintiff’s evidence
does not warrant this“judgment. And which
should guide the conscience of the Court, the
the language of the plaintiff’s declaration or his
witnesses.

e e

“Dary News® Print, 128 South Clark Street, Chieago.
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SUPREME COURT OF ILLINOIS,

FAY| H

THIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAWA.

’

JAMES HARM\' ‘T()\
CITARLES C. STEPIIENS

Error to Kane.

ABSTRACT OF RECORD.
'.L]n- was an action of assumpsit hy Stevens vs. Hervington,

“The deélaration- consists of one common count, for goads sold,, &e.,
filed May, 1859.

Plefl—weneml issue. ©
\U\ ember, 1859—J ury. trial.==Verdict for ])ldl]lt]ﬂ' danuwea $258.

Febusry, 1860-—Neé tifal granted, and leave to plaintift to amend his
declaration and add new counts.

IFébruary 22, 1860--Afhended declaration filed, cdntaining 2 counts.

* March 5,1860—Detendant filed plea;to Jast count and demurrer to
the 1st count (special count).of;amended declaration.

Demurer ta specinl cotnit “overriled; -defenddnt abides; other counts
RO PO Vit ey

LIRS EEE |

At'May torm, detendarit asked leave to plead to this special count; but
the.Court xefused and gave judgment against defendant for want of a
plea, and a&sessed df\mwes, on proof, at $371, which defendant moved

- At thie Decéinber term, 1860, the Court heard proof and made another
assegsment; “$384.56. Detendqut nioved to ¥et ‘aside the assessment,
which-w‘ts refused, and (leten(lant exeepted—and judgment that plaintift’
recover,

The following is an -abstract. ot the bill of: exceptions taken to the
refusal to set aside the last assessment of damages:

o 1\1\” H{\LPI\{GT()\’ )
l~' Iv( H

CHARLES C. STEVENS. )
ABSTRACT OF BILL OF EXCEPTIONS

Assessment of damages before the Court.

White, a witness for btephenb, testified thathetulked with Jas. Harring-
ton about’ time that Stephens lett the firm of, Stephens & Kyum. Har-

rington wanted to sell to witness Stephens® interest in the hardware
store; said Stephens had $400 or $500; that the rest they owed for, and
that \\'ould have to be paid to Stevens; the rest, witness could have time
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for; that Stevens had put in between 8400 and §500, and that would be
all the money witness would have to raise to goin with Krum. ITarring-
tontes said that he could buy it cheaper of Stephens than witness could.
In the store Harrington solicited witness to buy Stephen’s interest—said
the thing was failing ; Stephens discontented ; that he (Harrington) was
holden on some notes, and didn’t fecl secure, and had bought it back.
This was in the Spring of 1859, after town meeting. Stephens was at
this time about town. HHarrington was liable on some transactions donce
before Stephens went in.  Witness, ITarrington and Krum then owed
about §600 each on their original purchase. Samuel Fletcher, another
witness, said that Harrington, a short time after Stephens left the con-
cern, told the witness that he would let him have half the hardware
store for $600 (a share along with Krum), witness to pay halt the out-
standing debts, (say about §200.) This was all of plaintift’s testimony.

Defendant’s Kvidence.

Simon Krum heard the above conversation between White and Iar-
rington. It was about two weeks after Stephens sold out. Harrington
& Krum paid to Tuttle & Co., in Chicago, $210, tor Stephens. Har-
rington assumed Stephens’ account in the store.  Harrington also assumed
one halt of the debts of Stephens & Krum—about $2,000. Witness was
acquainted with the stock of goods at the time. Harrington asked
witness, “ What was that interest worth, it anything, after assuming to
pay one half ot all the debts owing by said firm of Stephens & Krum, or
that they were holden for, and to keep and protect said Stephens free
and harmless from all debts and claims then outstanding against said
firm of Stevens & Krum, and for which they were liable, and also to
allow or pay to the said Krnm his (Stephens’) individual account on the
books of Stephens & Krum. To which plaintift objected ; objection sus-
tained, and defendant excepted. Amount of Stephens’ account was
$321.

Cross examination—That account accrued when Stephens was in com-
pany with me. BMr. Poor assumed it. Iarrington first assumed it.
Harrington came to me first, and said he was to pay halt the indebted-
ness on Stephens’ account. Date of the writing was March 9th, 1859,
about the day Harrington bought Stephens out.

The abave is all the evidence.
The Court, Dee. 15th, assessed plaintift’s damages at $384.56.
POINSTS.

There are two principal questions in the case.  1st, Ought not the de-
murrer to have been sustained to the special counts.  2nd, Ought not the
assessment of damages last made have been set aside.

The 1st question requires an examination of the special count, az larye,
which is found on pages 12 and 13. The demmrrer is special, and the
count is surely inartistic and uncertain.

On the question of the assessment of damages it ought to be set aside,

because it was irregular in not allowing the defendant to enquire into
the value of the interest of Stephens in the store, and

2d, Because the proof showed a payment of money tor Stephens, which
should have given only nominal damages.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAWA.

J A\ILb IIARPIN(TT(M\
ollpgl 0 MO % Error to Kanc.

(Jl AI’ Ll‘ B8 (‘. bTEPlILN

.

ABSTRACT OFF RECORD.
Paoeor Ree,  Lhis was'an action of assumpsit by Stevens vs. Hervington.

3, The declaration consists of one common count, for goods sold,, &e.,
filed May, 1859, .

Plea—general issue.
\rovci\ﬂ)er b.)‘)——Jum trial ~—Verdict for plaintift'; damages $258.

1‘ ebuan, 1b()0—-\ ew tl'ml ar ‘mtod and leave to plaintift to amend his
declaration and add ney, gounts,

Febrnary 22, 1860—Amended declaration filed, containing 2 counts.

March5; 1860-Detendant- filed plea to.last: count and demurrer to
the 1st count (special count) of amended declaration.

Deémurer tu'-special.cn'unt overruled s defendant abides; other counts

1 ‘Ob.
etz 1)7 MGG = o ¢ laef '

<At May term, defendant asked leave to p]ead to thls special count; but
the Court refused and gave judgment against defendant for want u’r a
-plea, and assessed damages, on proof, at $371, which defendant moved
to sot'asido, and:the motion-was allowed. i . R

‘At the Decembér term, 1860, the Court heard proof and made another
asscssment, $384.56. Dctendant moved to set aside the assessment,
which was mtuscﬂ and defendant excepted—and judgment that plaintift
recover,

The following 4s an abstract of the ‘bill of exeeptions taken to the
refusal to set aside the last asscssment of damages:

JAMES IIARPI\(J’TOJ.\ ?
SV g A1 O DY

CHARLES C. bTI‘VL\Ib |
AB'%TRA()T OF BILL OF EXCEPTIONS.
Assessment of damages before the Court.

‘White, a witness for Stephens, testified that he talked with Jas. Harring-
ton about time that Stephens lett the firm of Stephens & Krum. Har-

rington wanted to sell to witness Stephens’ interest in the hardware
store; said Stephens had $400 or $500; that the rest they owed for, and
that would havé to be paid to Stevens; ﬂw vest, witness could have time
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for; that Stevens had put in between $400 and §500, and that would be
all the money witness would have to raise to goin with Krum. Harring-
tonten said that he could buy it cheaper of Stephens than witness could.
In the store Harrington solicited witness to buy Stephen’s interest—said
the thing as failing ; Stephens discontented ; that he (Harrington) was
holden on some notes, and didn’t feel secure, and had bought it back.
This was in the Spring of 1859, after town meeting. Stephens was at
this time about town. Harrington was liable on some transactions done
before Stephens went in.  Witness, Harrington and Krum then owed
about $600 cach on their original purchase. Samuel Fletcher, ancther
witness, said that Harrington, a short time after Stephens left the con-
cern, told the witness that he would let him have half the hardware
store for $600 (a share along with Krum), witness to pay half the ount-
standing debts, (say about $200.) This was all of plaintift’s testimony.

Defendant’s  Kvidonce.

Simon Krum heard the above conversation between White and Iaur-
rington. It was about two weeks after Stephens sold out. Harrington
& Krum paid to Tuttle & Co., in Chicago, $210, tor Stephens. ITar-
rington assumed Stephens’ account in the store.  Ilarringten also assumed
one half of the debts of Stephens & Krum—about $2,000. Witness was
acquainted with the stock of goods at the time. Harrington asked
witnesg, ¢ What was that interest worth, if anything, after assuming to
pay onc half of all the debts owing by said firm of Stephens & Krum, or
that they were holden for, and to keep and protect said Stephens free
and harmless from all debts and claims then outstanding against said
firm of Stevens & Krum, and for which they were liable, and also {o
allow or pay to the said Krum his (Stephens’) individual account on the
books of Stephens & Krum. To which plaintift objected ; objection sus-
tained, and defendant excepted. Amount of Stephens’ account was
$321.

Cross examination—That account accrued swhen Stephens was in com-
pany with me. Mr. Poor assumed it. Iarrington first assumed it.
Harrington came to me first, and said he was to pay half the indebted-
ness on Stephens’ account. Date of the writing was March 9th, 1859,
about the day Harrington bought Stephens out.

The above is all the evidence.
The Court, Dee. 15th, assessed plaintift’s damages at $384.56.
POINSTS.

There are two principal questions in the case. 1st, Ought not the de-
murrer to have been sustained to the special counts.  2nd, Ought not the
assessment of damages last made have been set aside.

The 1st question requires an examination of the special count, «# larye,
which is found on pages 12 and 13. The demurrer is special, and the
count is surely inartistic and uncertain.

On the question of the assessment of damages it ought to be set aside,

because it was irregular in not allowing the defendant to enquire into
the value of the interest of Stephens in the store, and

2d, Because the proof showed a payment of money for Stephens, which
should have given only nominal danages.




/3/

SUPREME COURT OF ILLINOIS :

APRIL TERM, 186l1.

JAMES HARRINGTON
8.
CHARLES C. STEPHENS.

ABSTRACT AND POINTS.

i ﬁ%/ é’%M 5./
A olotpud
22 4




S o EI%E%ET(,?IS=}SS. @he People of the State of Illinois,
Y .
To the Clerk of the Court for the County.. ﬁ/ K)“"’L ... Greeting:

%ij ceause, Chy the record and /&iacwc&é&z 8, as alss o the’ rendition/ o/ﬁ

the /Zét?mam%: @ /&/Z;(z which was o/ //z/yzz‘/b\c/v«-// e
%awz/o o//g" Hictossis %wmlv/_), /e//@'w the /k(&ﬂ {f/cw% /w‘mgcﬁ/
R e e =

/&”%Z&"?Z/%/, and, At #{Wz‘/\? G L

dofondart....., it ts Jaid ///z.mz%'—éj/;) coror Balhh inlesvened, o the /'7/&/24'%/ (Zé

- wd we are/ a}?/ozmm/ /70 7 o

i S et SR e AR and we’ /6’177 zm/_f%z/
//{&é) cLtor J//oza%/ v cazzac/‘&f/, / (M&/, /%éﬂ /a, o due’ /-omy and manner,
and thal~ /éa-flz'cy o done’ lo the ’//az%é'cd (c/m'edzzz'(/, command o Uit /
/z'w%mmz/o /%czéa/ te //'zmz; o (/M/;%M///w/ and 0/1572//, wthout r/ffzf, dend,
lo 0w ///’/—ed/z'cw 0/ e @%7&2&772” %owz/g the record and /&Zacea/&%zrd %
the /z/awa/o f&%lwdm&/, with all {%//5;/74 /wzc%%{zy» e same, undero. your seal,
Jo that we may Kawe the same lofore 0w : //?;dé.'cw e/-wc{/m'(/ at Oblawa, v
the %o/m@/ % S Salle, on the ﬁzdl @%ad(/ay/ a//wo the thisd Q//mz(/ay
w/ @Z/&z&/ neat, that the record and /&wo(f’[é'n/d, «/gm/f» m%a%’(/, we mays;
caunde Lo lo done ///aé“cw'z, lo covect the cvtos, whal o// é'f'///g (1/7// le Lo done

(zaao'zf/w'y lo law.
Witness, e Hon. Jahn D. Gaten, Chayf
(/?_M/z'w 0/4 0w savd Cowet, and the Hoal
z‘/ezeo/ at ﬁ//am(z, thes_ 132 % [/(Z% o/
g 7;—(/5"'/‘-'—“-4/(7 o the f//cmo o// Ouro _Loed
One S honsand {//ny/? Fundsed, @nd &x/y(ﬁ/u

LBlerl of the Fufrreme Fourt,
; /,, A L




WRIT OF ERROR.

This MWet of §ecor (s made a
Fupessedeas, and as such is to lLe
olbeyed by all conceéned.

Llechk.

—— e @Bt ¢ e

s
Fu.un..:'_/f!/e VN e e B

Gleshe.




S— L= e

g —

E el
Vo M S 2 i

‘ZA Ll a et &&@ Mw/n//

e

S — Z MMMT?WM/)? // g2

L e B A AN /Rﬁﬁé s req |
A /—L/é/- //4‘7 % qRE o

e ooy K 255 — ¢
/L, M/f”éa., WZ:;&%M%@M\
e e BT RS D SN ey |
o TN JPfo . e el /Qt"/&l./l/(x_/&,,/"/\
W &Nw/éw”w 5 T )

et e /£50 - ﬂ?@w&eww

/czuv R i
H et M‘/ZW Rty

/7._ Mﬁéw W(’Mv

st it iy SPI Fe

= Lo
@/:ﬂ\; ‘%’# 7<i“7 Z:‘\ ”Z;f// M/é/? Gt




e oo doon T s
Ev il /4”? omocle 2eeaZZN
astessvat X b, ro— bogi |

\

i
e
3 ;M@




f;h%% %Mmﬂ;@ y 3
J
Honrler {4 LTHbr0r

Aetetoproral 7] Haronageo bofrae i oend,
svee Talh- Pl lrns Lfo e ferrre ;7 it Hovune
WWW/M%M%M '
L2770 Aopeeooto ;éZ‘//,/é(/n/o W}?’/f// ooe
brrealil hooe Z fi foior B AlfHlris P gk
WWLM—;MM_WWW_
fotl frod ppn florir 5 bips avect #57 poic
WW%&M#‘,M&/%? ’
; Wy/ﬁm WW&W%%% o
T Hheafon of Uohhowo Froe ctortes oot
| % Sy Hefptints splorcet Lot P Pirs
W/%z,&/yﬁs %&‘%/M YIS - oW/ A




(oot — Z s W@%W;%/fﬁ;«%
e Drzvie — Wkﬁ‘f/zﬂw%mm
%Wa%w/fm W/WOMJ trent s
iMtvt B 600 2tk r2e Phrin M7MW%W

o WW e Aa/%#ﬁ_wm
W\Mfé/ﬂ/zm Mm;m% Feoron)
(Lo ebaet Jf 200) s fons ale of ftds. Zon

)

Merun oZone svist Roirmn frei @ Sttt o
b1 s Cleeea s s 240 frr i hims- Lerraiine o
Wﬁﬁ%&pﬂﬂ_cmﬂ-éb W

C/@m'm%«,a/éz,g M/Q\,/%/f%?f.
W_% WM‘/M% MW,&///&
twireas_ /,%MWWWW,%%z




WW ctrwdl ecsre. sovect Loy MZML% brean
K rcum bis (QTf R 00 ) poeilidositerect fcesersit
AT S AR B
Lo Tk //Q/L//x Behy aeK %ﬂﬂz‘//&— Tt eZirn v
Cutlirnesl secct LYLE pyec et Hforeh s 2
WM aelrih tras FF 32/
%W %Z S i ooz Pl el L P,
WMM fraT h/L éf;lV’%/My Wﬂm, %%/7/'/4 '1’
bltirriest A Zém/wn%‘a_/m/w% ettt f
lem/mfz‘m i 7724 freraF e Creent Sz trvs
jMW% &;WWZW%W PR |
Lrrva It 1%%‘ A%L} brevos S an el 5L
W] iboedt P ey SerncicyZron brosZF >
Llhtiins ret :

({_"ML a//zmz, < a,/é /{.’412 Eoraleec o ¢

(’%(/L /zaw//)% ] ME. e, // 2= ﬁ"—" XA22722 ,;-;,(() //’/ S /)47}/4/,3,%
77/ /% Ff2. 3%, |




%W'%W?‘Z&M

/VW m = %r/x/-._/) (¢
b ¥ %

oL 9 0 /:L/% Cecze ' s
e e










SUPRBILE COURY.
TEIRD GRAND DIVISION.

e
et

VS. Arrin. Tery, A. D. 1861.

Cuarcrs C. Strpurys, Deft. in Error.

ARGUMENT AND BRIEF.

James ITerrineToxn, Pluf in Error, }

The Abstract of Record filed by the plaintiff in Error is so meagre, that it does not present the Errors
Assigned, so that the, Court can understand them ; it is therefore incumbent upon the defcndant to present
a full statement. Whether the plaintiff intentionally omitted, or intentionally garbled the Record for the
purpose of misrepresentation and unfair eriticism, is not for the defendant to determine.

The first question presented as error is, ought not the demur to have been sustained to th
In order to present the subject fairly, and to test the rema-table & rammatical criticisns made to the declara-
tion by the plaintift in Error, I present the whole declaration printed, so the Court can see the unfairness
of presenting isolated portions of it, for examination without taking the connections. The Court will find

e declaration.

it on PPage of the Record,

« Tor that whereas heretefore, to wit: on the 9th day of March A. D. 1859, at the Village of Generva,
“in the County of Kane and State of Illinois, the said plaintiff was engaged in conducting, managing and
“carrying on a ITardware Store, in the said village of Geneva, in equal copartnership with on.e Simon Krom,
¢under the name and style ot Stephens & Krom. And whereas the Stock: of ITardware in said Store
Sof the said Stephens & Krom, including the Stock of Goods or Hardware on hand and in said Store, book
“yecounts, notes awd debts due, or to become due to said firm; and the set of Tinners’ Tools then in use in
“gaid Store and belonging to said firm, and one Iron Safe in use of said firm and belonging to said Stephens
¢wore then and there of great value and worth a large sum of money, to wit, the sum of $4,000, and the
“plaintifl’s individual interest in the said Stock of lardware then in said Store, and the debts, notes and
“hook accounts, and set of Tinners’ Tools in said Store and in use, and the Iron Safe in nse and belonging
“to said Stephens, was worth a large sum of money, to wit, §2,000, as the defendant then and there had full
“knowledge, and in consideration that said plaintiff' would then snd there at the special instance and request
“of the said defendant sell and deliver to him, the said defendant, all his intervst in said tirm of Stephens &
«Rrom, which included his interest in said Stock of Hardware in bulk then in the said Store and his inter-
“est in the debts due the raid firm, including notes, book accounts and the set of Tinners’ tools then in said
“Store, and the Iron Safe used by said firm and belonging to said Steplhens, he the said defendant then and
“tl.ere agreed and premised, that is to ey, to asevme and pay one half of the debts owing by the said firm
tof Stephens & Krom, or that they were holden for and to keep and protect said Stephens free and harmless
from all debts and claims then outstanding against said firm of Stephens & Krom, (and for which they were
“ialle, and also allow or pay to the said Krom his, said Stephens' individual account on the books of said
“stephens and Krom,) and to-pay-him the sum of §350 in money.

“And the said plaintift in fact saith that he, confiding in the promises and undertaking of said defendant,
tag aforesaid, and afterwards, to wit, on the 9th day of March, Al D.’ 1859, at Geneva in the said County ot
“Kane and State of Lliinois, did sell and deliver to said defendant on the terms aforesaid, his interest in said
«Stock of Ilardware, notes, Look accounts, debts, set of Tinners’ tools and one Iron Safe aforesaid.

«Yet the aaid defendant not rezarding his said promises and nndertakings, but contriving and wrongfully
“and unjustly intending, craftily and subtilely to defraud the said plaintift in that behalf, did not, nor would
“pay to the said plaintiff the said sum of §350, when afterwards requested so to do by said plaintiff, to wit,
“on the 20th day ot March, 1859, to wit, at Geneva, in the County & State aforesaid, but hath hitherto
“wholly neglected and refused, and still neglects and refuses goto do, to the damage of said plaintiff of $2000.

To test the declaration, suppose you inclnde in brackets, as I have done in the copy given, is there any
uncertainty as to whom the promise was made to pay the $350. The Court will see, that the inducement
set ont in the declaration is, that Stephens owned one-half of 2 Ilardware Store, and that Ilerrington wanted




and did purchase it, and agreed to do certain things, each of which are distinctive and separate acts, and
cach or all might have been left out, or treated as surplusage, except that particular one complained of ; and
the only one to which a breach is alleged, the payment of the $350 in money. In this view, can there be
any doubt as to whom the promise was made to pay the 8350. The declar
tempts to show an inducement that Stephens’ partner, Krom, is selling anything, neither any breach as-
signed, that Herrington has not paid Krom the $350, and there can be no doubt in the mind of any one,
reading the whole declaration together, as to whom the contract was made to pay the $350.

The plaintiff in error complains of the redundancy and grammatical crrors in the recital of the induce-
ment as set out in the declaration. This is not error; the redundancy will not vitiate the declaration, and
the grammatical errors, if any, cannot be raised here, upon this demur, were not thought of, specified or
considered in the Court below. Allow there are grammatical errors, yet they will not render the declara-
tion obnoxious to a demyr, unless they render it uncertain and void.

I'am disposed to review the remarkable grammatical criticisms, of the plaintiff’ in error. The eritic evi-
dently labors under the often mistake made of assuming that grammar is arbitrary, and language conform-
ble, when right the reverse is the fact. A sentence may be formed, clearly ungrammatical, the science of
grammar is applied to it to fix the meaning contemplated by its anthor. 1In the first sentence quoted from
the declaration by the plaintiff in error, on page 3d of his points, in the pronouns referred to, he commits
another error, by assuming that they necessarily refer to the immediate next preceding antecedent. The
pronoun /s as used, is in the possessive case, and the sense of the sentence is to determine what is its ante-
cedent, and in mny judgment any well versed grammarian will have no liesitancy in determining that plaintif
and not defendant is that which it refers.  So it is with all of the other personal pronouns.

I submit to the Comrt, whether the plaintiff in admitting that the contract is well stated as regards Ste-
phens owning the Iron Safe, does not admit the validity of the declaration, and whether Herrington in‘.

ation no where professes or at-

agreeing to pay $350, was paying too much, this Court will not inquire.

To the second quotation from the declaration, on page 3 of printed points, made by plaintiff in error, and
his remarks thercon. I reply that it is not true that they were intended to be traversable allegations ; the
defendant was not called on to answer them.  There was no breach alleged, on any one of them, or all col
lectively. '

The Court will observe, that the objections made by the plaintiff' in error to that part of the declaration
quoted on page 4 of his printed points are not well taken, when that part of the declaration is taken in con-
nection with what precedes it. This unfair way of taking a part of a sentence, and attempting to determine
the author’s meaning, will not, I think, mislead any one. The whole sentence is to be taken together, and
in the light in which I have heretofore examined it.

The demur was filed to the special Count of the declaration, and general issue to the common Counts.
The demur was overruled by the Court below, the defendant clected to stand by the demur, the plaintift
then immediately withdrew his common Counts. Sce page of Record, also 11 & 19. There was no
error in deciding the demur, the general issue was disposed of, when the common Counts were nol prosed.
At the term when the demur was sustained and the common Counts were nel prosed, the suit was continued.
At the next term thereaiter, for the first time plaintiff in error came into Court to file the general issue to
the special Count, which the Court in its description properly refused, and it cannot lere be assigned for
error. See 1 Scam. 543 & 46; 2 Scam. 186. The detendant did not ask for leave to plead over, until after
the next Term after he elected to stand by the demurrer. See page of Record.

What are the defendant’s rights at the inquest ?

The defendant in error answers: his rights are defined in the case of (. & R. [. R. R. Co. vs Ward, 16
Il."522. TIn that case and in all the cases where the damage is an open question, and to be estimated by
witnesses, then the defendant may be permitted to introduce witnesses to reduce the amount claimed, but
when the declaration charges a specific contract and the amount of damages agreed on, then the defendant
may not be permitted to offer any defence that contradicts the contract set out in the declaration, which is
admitted as in this case Dy the default. The demur admits everything that is well pleaded. See 12 Ill. 295 ;
aleo 3 Scam. 175, Weatherford vs Fishback.

The plaintiff in error on page 6 of printed statement, preserves one question for the consideration of this
Court on this subject. The defendant asks the witness Kvrom, (Stephens’ former partner) “ What was Ste-
phens’ énterest worth, &c.” That is not the issue; it was, what did Herrington agree to give. They could
not show that there was no such contract, nor any evidence that would invalidate it, or that would require a
plea to enable the defendant to introduce evidence under it. :

The question is not competent, because it only states part of the agreement as charged in the declaration-
) Eho question leaves out entirely, that part charging the agreement to pay $350 in money. The declaratioq.
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TEIRD GRAND DIVISION.

VS.
Coarres C. Srepurys, Dett. in Error.

ARGUMENT AND BRIEF.

Arri. Tery, A. D. 1861,

Jaxes Herrixerow, Pl in Error, ;

The Abstract of Record filed by the plaintiff in Error is so meagre, that it does not present the Errors
Assigned, so that the Court can understand them ; it is therefore incumbent upon the defendant to present
a full statement. Whether the plaintitf intentionally omitted, or intentionally garbled the Record for the
purpose of misrepresentation and unfair criticism, is not for the defendant to determine.

The first question presented as error is, ought not the demur to have been sustained to the declaratios.
In order to present the subject fairly, and to test the rema kuble v rammatical eriticisms made to the declaras
tion by the plaintift in Error, I present the whole declaration printed, so the Court can see the unfairness
of presenting isolated portiuns of it, for examination withont taking the connections. The Court will find
it on Page of the Record.

“For that whereas heretofore, to wit: on the 9th day of March A. D. 1859,.at the Village of Qeneva,
“in the County of Kane and State of Illinois, the said plaintiff was engaged in conducting, managing and
“carrying on a Hardware Store, in the said village of Geneva, in equal copartnership with one Simon Krom,
¢under the name and style ot Stepliens & Krom. And whereas the Stock of Ilardware in said Store
“of the said Stephens & Krom, including the Stock of Goods or Hardware on hand and in said Store, book
‘““accounts, notes aud debts due, or to become due to said firm; and the set of Tinners' Tools then in use in
“said Store and belonging to said firm, and one Iron Safe in use of said firm and belonging to said Stephens
“were then and there of great value and worth a large sum of money, to wit, the sum of 84,000, and the
“plaintift’s individual interest in the said Stock of Ilardware then in said Store, and the debts, notes and
“book accounts, and set of Tinners’ Tools in said Store and in use, and the Iron Safe in use and belonging
“to said Stephens, was worth a large sum of money, to wit, §2,000, as the defendant then and there had full
“knowledge, and in consideration that said plaintiff would then wnd there at the special instance and request
“of the said defendant sell and deliver to him, the said defendant, all his interest in said firm of Stephens &
“Krom, which included his interest in said Stock of Hardware in bulk then in the said Store and his inter- -
“est in the debts due the taid firm, inclnding noter, book actounts and the set of Tinners’ tools then in said '
“Store, and the Iron Safe used Ly said firm and belonging to said Stephens, he the said defendant then and
“tlere agreed and premised, tlat is to say, to aseume and pay one halt of the debts owing by the said firm
“of Stephens & Krom, or that tliey were holden for and to keep and protect said Stephens free and harmless
“from all debts and claims then outstanding against said firm of Stephens & Krom, (and for which they were
“liable, and also allow or pay to the raid Krom his, said Stephens’ individual account ou the Looks of said
“Stephens and Krom,) and to pay him the sum of $350 in money.

“And the said plaintiff in fact saith that he, confiding in the promises and nndertaking of said defendant,
“as aforesaid, and afterwards, to wit, on the 'Oth'i]a_y of March, A. D. 1859, at Geneva in the said County ot
“Kane and State of Ihinois, did sell and deliver to said defendant on the terms aforesaid, his interest in said
“Stock of ITardware, notes, book accounts, debts, set of Tinners’ tools and one Iron Safe aforesaid.

“Yet the said defendant not regarding his said promises and undertakings, but contriving and wrongfully
“and unjustly intending, eraftily and subtilely to defraud the said plaintift in that behalf, did not, nor would
“pay to the said plaintift the said sum of $350, when afterwards requested so to do by said plaintiff, to wit,
‘‘on the 20th day ot March, 1859, to wit, at Geneva, in the County & State aforesaid, bLut hLath hitherto
“wholly neglected and refused, and still neglects and refuses sq to do, to the damage of said plaintiff ot §20600.

To test the declaration, suppose you inclnde in brackets, as I have done in the copy given, is there any
uncertainty as to whom the promise was made to pay the $350. The Court will see, that the inducement
get out in the declaration is, that Stephens owned one-half of a Hardware Store, and that Herrington wanted




and did purchase it, and agreed to do certain things, each of which are distinctive and separate acts, and
each or all might have been left out, or treated as surplusage, except that particular one complained of ; and
the only one to which a breach is alleged, the payment of the $350 in money. In this view, can there be
any doubt as to whom the promise was made to pay the $350. The declaration no where professes or at-
tempts to show an inducement that Stephens’ partner, Krom, is selling anything, neither any breach as-
signed, that Herrington has not paid Krom the $350, and there can be no doubt in the mind of any one,
reading the whole declaration together, as to whom the contract was made to pay the $350.

The plaintiff in error complains of the redundancy and grammatical errors in the recital of the induce-
ment as set out in the declaration. This is not error; the redundancy will not vitiate the declaration, and
the grammatical errors, if any, cannot be raised here, upon this demur, were not thought of, specified or
considered in the Court below. Allow there are grammatical errors, yet they will not render the declara-
tion obnoxious to a demur, unless they render it uncertain and void.

I am disposed to review the remarkable grammatical criticisms, of the plaiutiff in error. “The critic evi-
dently labors under the often nistake made of assuming that grammar is arbitrary, and language conform-
ble, when right the reverse is the fact. A sentence may be formed, clearly ungrammatical, the science of
grammar is applied to it to fix the meaning contemplated by its anthor. 1n the first sentence quoted from
the declaration by the plaintiff in error, on page 3d of his points, in the pronouns referred to, he commits
another error, by assuming that they necessarily refer to the immediate next preceding antecedent. The
pronoun %is as used, is in the possessive case, and the sense of the sentence is to determine what is its ante-
cedent, and in iy judgment any well versed grammarian will have no hesitaney in determining that plaintif
and not defendant is that which it refers. So it is with all of the other personal pronouns.

I submit to the Court, whether the plaintiff in admitting that the contract is well stated as regards Ste-
phens owning the Iron Safe, does not admit the validity of the declaration, and whether Ierrington in
agreeing to pay $350, was paying too much, this Court will not inquire.

To the second quotation from the declaration, on page 3 of printed points, made by plaintiff in error, and
his remarks thereon. I reply that it is not true that they were intended to be traversable allegations; the
defendant was not called on to answer them. There was no breach alleged, on any one of them, or all col-
lectively. -

The Court will observe, that the oljections made by the plaintiff in error to that part of the declaration
quoted on page 4 of his printed points are not well taken, when that part of the declaration is taken in con-
nection with what precedes it. This unfair way of taking a part of a sentence, and attempting to determine
the author’s meaning, will rot, I think, mislead any one. The whole sentence is to be taken together, and
in the light in which I have heretofore examined it.

The demur was filed to the special Count of the declaration, and general issue to the common Counte.
The demur was overruled by the Court below, the defendant elected to stand Ly the demur, the plaintift
then immediately withdrew his common Counts. Sce page of Record, also 11 & 19. There was no
error in deciding the demur, the general issue was disposed of, when the common Counts were ol prosed.
At the term when the demur was sustained and the common Counts were nol prosed, the snit was continued.
At the next term thereafter, for the first time plaintiff in error came into Court to file the general issue to
the special Count, which the Court in its description properly refused, and it cannot lere be assigned for
error. See 1 Scam. 543 & 46; 2 Scam. 186. The defendant did not ask for leave to plead over, until after
the next Term after he elected to stand by the demurrer. See page of Record.

What are the defendant’s rights at the inquest?

The defendant in error answers: his rights are defined in the case of C. & R. L. R. R. Co. vs Ward, 16
Ill. 522. In that case and in all the cases where the damage is an open question, and to be estimated by
witnesses, then the defendant may be permitted to introduce witnesses to reduce the amount claimed, but
when the declaration charges a specific contract and the amount of damages agreed on, then the defendant
may not be permitted to offer any defence that contradicts the contract set out in the declaration, which is
admitted as in this case by the default. The demur admits everything that is well pleaded. See 12 Ill. 295 ;
also 8 Scam. 175, Weatherford vs Fishback.

The plaintiff in error on page 6 of printed statement, preserves one question for the consideration of this
Court on this subject. The defendant asks the witness Krom, (Stephens’ former partner) “ What was Ste-
phens’ €nterest worth, &c.” That is not the issue; it was, what did Herrington agree to give. They could
not show that there was no such contract, nor any evidence that would invalidate it, or that would require &
plea to enable the defendant to introduce evidence under it.

The question is not competent, because it only states part of the agreement as charged in the declaration-
The question leaves ont entirely, that part charging the agreement to pay $350 in money. The declaration




charges that Herrington agreed to pay Stephens $350, for his interest in the Hardware Store. Herrington
admits it by the pleading. A default admits aZZ facts well pleaded : 22 II1. 205, Peck vs Wilson. The evi-
dence of White, (See page of Record,) shows that Herrington told him that he had ought out Ste-
phens, and that his (Stephens) interest was worth $400 to $500. Herrington’s mouth is closed as to the
amount as to what he agreed to give. Perhaps the evidence was unnecessary; but the Court was justified

in rendering the judgment it did, and done perfect justice between the parties, as Herrington well knows,

and it ought not to be disturbed:

OHARLES B. WELLS,
Aét’y for Def’t in Error.
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Paseor REC.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN,

APRIL. TERM, 1801, AT OTTAVA.

JAMES HARRINGTON
. v Error to Kane.
CHA RLI C. STEPHENS.

ABSTRACT OI' RECORD.
‘ 'l‘lm was dn ach(m of as~umpsxt by Stevens vs. Herrington.

The decl'uam(m consists; of . one common . count, for uudt]ra suld s &e.,
filed May, 1859.

Plea—general-issue.
" November, 1809—-Jul y frial—V udl(t for plaintift; damages $258.

Febnary, 1b60——1\ ew trial man’rcd aud leave to plamhﬁ to amend his
dedm atlon and add new counts.

l,‘,.;'. ren i 2

I‘ebru'u'y 22, 16()0—Amcnded declaration ﬁlcd contmnmo ‘7 counts.
oy

Maxdl 5 1860——Deicndant tiled pleo. to last count and demurrer to
thc 1st count (special count) of amended declar ‘mon

] A FRO1 S0 B
I)emulel to 9peual connt ovenuled dcten(Lmt uln(les other counts
non ;pros. e

At May term, deicndant asI\ed leaveto plead to this special count but
the Court refused and gave judgment against’ defendant for want: of a
plea, and: assessed. damages, on proof, at $371, which defendant moved
to set asxde, and the motion was allowed.

At the Decembm term, 1860, the Court heard proof and made another
u.ssessment $384.56. Detend’mt moved to set aside the assessment,
which was refuséd, and-deféndant excepted=smd judgment that plaintiff
recover.

The following ds an _absteact of the bill of e\cepnons taken to the
refusal to set aside fhe last assessment of dmna(res 2

!

JAMLb IIAI RINGTON ?
8. -

CHARLES C. STEVENS. s
ABSTRACT OF BILL OF EXCEPTIONS.

POY %5 S § SRR T A |

Assessment of damages before the Court.

White, a witness for Stephens, testified that he talked with Jas. Harring-
ton about time that Stephens left-the firm of - Stephens & Krum. Har-

rington wanted to sell to witness Stephens’ interest in the hardware
store; said Stephens had $400 or $500; that the rest they owed for, and
that would have to be paid to Stevens; the rest, witness could have time




&

for; that Stevens had put in between $400 and $500, and that would be
all the money witness would have to raise to goin with Kraum. Harring-
tontes said that he could buy it cheaper of Stephens than witness could.
In the store Harrington solicited witness to buy Stephen’s interest—said
the thing was failing ; Stephens discontented ; that e (Harrington) was
holden on some notes, and didn’t feel secure, and had bought it back.
This was in the Spring of 1859, after town mneeting. Stephens was at
this time about town. Iarrington was liable on some transactions donc
before Stephens went in.  Witness, Harrington and Krum then owed
about $600 each on their original purchase. Samuel Fletcher, another
witness, said that Harrington, a short time after Stephens left the con-
cern, told the witness that he would let him have half the hardware
store for $600 (a share along with Krum), witness to pay half tlie out-
standing debts, (say about §200.) This was all of plaintift’s testimony.

Defendant’s Evidence.

Simon Krum heard the above conversation between White and Har-
rington. It was about two weeks after Stephens sold out. Harrington
& Krum paid to Tuttle & Co., in Chicago, $210, tor Stephens. Har-
rington assumed Stephens’ account in the store. Harrington also assumed
one half of the debts of Stephens & Krum—about $2,000. Witness was
acquainted with the stock of goods at the time. Harrington asked
witness, “ What was that interest worth, it anything, after assuming to
pay one half of all the debts owing by said firm of Stephens & Krum, or
that they were holden for, and to keep and protect said Stephens free
and harmless from all debts and claims then outstanding against said
firm of Stevens & Krum, and for which they were liable, and also to
allow or pay to the said Krum his (Stephens’) individual account on the
books of Stephens & Krum. To which plaintiff objected ; objection sus-
tained, and defendant excepted. Amount of Stephens’ account was
$321.

Cross examination—That account acerned when Stephens was in com-
pany with me. Mr. Poor assumed it. Iarrington first assumed it.
Harrington camse to me first, and said he was to pay half the indebted-
ness on Stephens’ account. Date of the writing was March 9th, 1859,
about the day Harrington bought Stephens out.

The above is all the evidence.

The Court, Dec. 15th, assessed plaintift’s damages at $384.56.
POINSTS.
There are two principal questions in the case. 1st, Ought not the de-

murrer to have been sustained to the special counts.  2nd, Ought not the
assessment of damages last made have been set aside.

The 1st question requires an examination of the special count, ¢ large,
which is found on pages 12 and 18. The demurrer is special, and the
count is surely inartistic and uncertain.

On the question of the assessment of damages it ought to be set aside,
because it was irregular in not allowing the defendant to enquire into
the value of the interest of Stephens in the store, and

2d, Because the proot showed a payment of money for Stephens, whicl:
should have given only nominal damages.
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+JAMES HARRINGTON )
V8.

CHARLES C. STEVENS. )
ABSTRACT OF BILL OF EXCEPTIONS.

SUPREME COURT OF ILLINOIS,

APRIL TERM, 1861, AT OTTAWA.

JAMES HARRINGTON
V8.
CHARLES C. STEPHENS.

Error to Kaue.

ABSTRACT OF RECORD.
Thig, was an action of assumpsit by Stevens vs. Hervington.

The ‘ declaration - consists of one common count, for goods sold,, &e.,
filed May, 1859,
. ‘- “1 ‘

Plea—general issue. _
‘November, 1859—Jury trial—Verdict for plaintiff; damages $258.
43 2yd ol 3 .

_ Febuary, 1860—New trial granted, and leave to plaintift to amend his
declaration and add new counts.

b O ¢

February 22, 1860—Amended declaration filed, containing 2 counts.

A B e et RO P s
March 5, 1860—Defendant filed plea to lust count and demurrer to
the 1st count (special count) of amended declaration. '

Demurer to special connt overruled; defendant abides; other counts
now Pros. el B

At May term, defendant asked leave to plead to this special count; but
the Court refused and gavé'judgment against: defendant forwant of a
ples, and ‘assessed: damages, on proof, at $371, which defendant moved
to set t,\sjd(?,. and the motion was allowed.

oF: v

Af theDocember term, 1860, the Court heard proof and made another
assessment, $384.56. Defendant moved to set aside the assessment,
which was refused, and defendant excepted—and judgment that plaintift
Iecover. \

The following is an abstract of the Dbill of exceptions taken to the
refusal to set aside the last assessment of damages:

1

Assessment of damages before the Court.

White, a witness for Stephens, testified that ho talked with Jas. Harring-
ton about timo that Stophens left the firm of Stephens & Krum. Har-

rington wanted to sell to witness Stephens’ interest in the hardware
store; said Stepliens had $400 or $500; that the rest they owed for, and
that would have to be paid to Stevens; the rest, witness could have time




2

for; that Stevens had put in between 8400 and $500, and that wounld be
all the moncy witness would have to raise to goin with Krum. Harring-
tontex said that he could buy it cheaper of Stephens than witness could.
In the store Harrington solicited witness to buy Stephen’s interest—said
the thing was failing ; Stephens discontented ; that he (Harrington) was
holden on some notes, and didn’t feel secure, and had hought it back.
This was in the Spring of 1859, after town meeting. Stephens was at
this time about town. Ilarrington was liable on some transactions donc
before Stephens went in. Witness, Harrington and Kram then owed
about $600 cach on their original purchase. Samuel Fleteher, another
witness, said that Harrington, a short time after Stephens left the con-
cern, told the witness that he would let him have half the hardware
store for $600 (a share along with Krum), witness to pay half the out-
standing debts, (say about $200.) This was all of plaintiff’s testimony.

Defendant’s Evidence.

Simon Krum heard the above conversation between White and Har-
rington. It was about two weeks after Stephens sold out. Harrington
& Krum paid to Tuttle & Co., in Chicago, $210, tor Stephens. Har-
rington assumed Stephens’ account in the store. Harrington also assumed
one half of the debts of Stephens & Krum—about $2,000. Witness was
acquainted with the stock of goods at the time. Harrington asked
witness, “ What was that interest worth, if anything, after assuming to
pay one half of all the debts owing by said firm of Stephens & Krum, or
that they were holden for, and to keep and protect said Stephens frec
and harmless from all debts and claims then outstanding against said
firm of Stevens & Krum, and for which they were liable, and also to
allow or pay to the said Krum his (Stephens’) individual account on the
books of Stephens & Krum. To which plaintiff objected ; objection sus-
tained, and defendant excepted. Amount of Stephens’ account was
$321.

Cross examination—That account acerued when Stephens was in eom-
pany with me. Mr. Poor assumed it. Harrington first assumed it.
Harrington came to me first, and said he was to pay half the indebted-
ness on Stephens’ account. Date of the writing was March 9th, 1859,
about the day Harrington bought Stephens out.

The above is all the evidence.
The Court, Dec. 15th, assessed plaintiff’s damages at $384.56.
POINSTS.

There are two principal questions in the case. 1st, Ought not the de-
murrer to have been sustained to the special counts.  2nd, Ought not the
assessment of damages last made have been set aside.

The 1st question requires an examination of the special count, at large,
which is found on pages 12 and 18. The demwrrer is special, and the
count is surely inartistic and uncertain.

On the question of the assessment of damages it ought to be set aside,

because it was irregular in not allowing the defendant to enquire into
the value of the interest of Stephens in the store, and

2d, Because the proof showed a payment of money for Stephens, which
should have given only nominal damages.
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SUPREME COURT OF ILLINOIS

APRIL TERM, 1861, AT OTTAWA.

JAMES HARRINGTON .
V8. -
CHARLES C. STEPHENS. )

Error to Kane.

ABSTRACT OF RECORD.
i;lfl;ig_\\':is ml action of :‘issumpsit by Stevens vs. Herringtan.

Tlic declaration- consists of one common count, for goods sold,, &e.,
filed May, 1859,

Pled—general issue.
' November, 1859—1J ury. t1'iz11.—~'\7(51'(1iczt for plaintiff; damages $258

Febuary, 1\60——\ ew trial granted, and leave to plaintift to amend his

dedm atlon and add new counts.
DRIEERE L 1§ ¢

I‘Lbluun 22, 1660—Am(‘ndcd dedal zmon hlcd containing 2 counts.

2

Mm'ch 5, 18(10——Doton(1unt filed plea to last count and demurrer to
the lﬁt oonnt (~pecml mmnt) uf dmondcd declaration.

) i el %
Demurer tu special count ov ouulcd dotendaut .1111([@5, other connts
non prow TR

20

At May term, (lotcndant asked leave to plend to this spoeml count; but-
the Court refused and gave judgment against defendant for want ot a
plea; ‘and’ agsessed: (meges, on proof, at $371, which defendant moved
to set as1do, and the motion was allowed.

At‘ﬂte Daécémber term,-1860, the Court heard. proot and made another
nssessment, 5%4 56. ])ctend'mt moved to set aside the assessment,
which was refused, and defendant excepted—and judgment that plaintit
I'ecover.

The following is an abstract of the Dill of exceptions taken to the
refusal to set aside the last pssessment of damages:

JAMES HARRINGTON )
v8. -
CHARLES (. STEVENS.
ABSTRACT OF BILL OF EXCEPTIONS.

Assessment of damages before the Court,

White, a yitness for Stcphens.testxhcdt]mthotnlked W 1th Jas. Harring-
ton about time that Stephens left the firm of Stephens & Krum. Har-

rington wanted to sell to witness Stephens’ interest in the hardware
store; said Stephiens had $£00 or §500; that the rest they owed for, and
that \\nuld have to be paid to Stevens s the vest, witness could have time




2

for; that Stevens had put in between $400 and 8500, and that would he
all the money witness wounld have to raise to goin with Krum. Harring-
tontem. said that he could buy it cheaper of Stephens than witness could.

In the store Harrington solicited witness to buy Stephen’s interest—said
the thing was tzulmrr Stephens discontented ; that he (Harrington) was
holden on some notes, and didn’t feel secure, and had bought it back.

This was in the Spring of 1859, after town neeting. | btcphens was at
this time about town. ll'mmgton was liable o1l some transactions dong
before Stephens went in.  Witness, HHarrington and Krum then owed
about $600 cach on their original purchase. Samuel Fletcher, ancther
witness, said that Havrington, a short time after Stephens left the con-
cern, told the witness that he would let him have half the hardware
store for $600 (a share along with I{rum), witness to pay half the out-
standing debts, (say about $200.) This was all of plaintift’s testimony.

Defendant’s Lvidence,

Simon Krum heard the above conversation between White and Har-
rington. It was about two weeks after Stephens sold out. ITarrington
& Kyum paid to Tuattle & Co., in Chicago, $210, tor Stephens. Har-
rington assumed Stephens’ account in the store.  Harrington also assumed
one halt of the debts of Stephens & Krum-—about $2,000. Witness was
acquainted with the stock of goods at the time. Harrington asked
witness, * What was that interest worth, if anything, after assuming to
pay one half of all the debts owing by said firm of Stephens & Krum, or
that they were holden for, and to keep and protect said Stephens frec
and harmless from all debts and claims then outstanding against said
firm of Stevens & Krmm, and for which they were liable, and algo fo
allow or pay to the said Krum his (Stephens’) individual account on the
books ot Stephens & Krum. To which plaintiff objected ; objection sus-

tained, and detendant excepted. Amount of Stephens’ account was
$321. :

Cross c\'mnnatmn—-f_l‘lmt account accrued when Stephens was in com-
pany with me.” Mr. Poor assumed it. Harrington first assumed it.
Harrington came to me first, and said he was to pay halt the indebted-
ness on Stephens’ account. Date of the writing was March 9th, 1859,
about the day Harrington bought Stephens out.

The above is all the evidenece.

The Court, Dee, 15th, assessed plaintitt’s dmnages at $384.56.

POINSTS

There ave two principal questions in the case.  1st, Onght not the de-
murrer to have been sustained to the special counts. ‘7nd ()u ght not the
assessment of damages last made have been set aside.

The 1st question requires an examination of the b})(,(_lﬂl count, at large,
which is found on pages 12 and 18. The demurrer is special, and the
count is surely inartistic and uncertain.

On the question of the assessment of damages it onght to be set aside,
because it was irregular in not allowing the defendant to enquire into
the value of the interest of Stephens in the store, and

2d, Because the proof showed a payment of m(mc\ for Stephens, \\']n(]x
should have given only nominal damages.
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V8.
Cuarces C. Stepnrys, Deit. in Error.

ARGUTMENT AND BRIEF.

Jaxzs IIerrinerox, Pltif in Error,
Arrin Tery, A. D. 18061.

The Abstract of Record filed by the plaintiff in Trror is so meagre, that it does not present the Errors
Assigned, so that the Court ean understand them ; it is therefore incumbent upon the defendant to present
a full statement. Whether the plaintitf intentionally omitted, or intentionally garbled the Record for the
purpose of misrepresentation and unfair criticism, is not for the defendant to determine.

The first question presented as error is, ought not the demur to have been sustained to the declaration.
In order to present the subject fairly, and to test the remaikable ¢ rammatical eriticisms made to the declara-
tion by the plaintift in Error, T present the whole declaration printed, so the Court can sce the unfairness
of presenting isolated portions of it, for examination without taking the connections. The Court will find
it on Page of the Record.

« For that whereas heretofore, to wit: on the 9th day of March A. D. 1859, at the Village of Geneva,
“in the County of Kane and State ot Illinoix, the said plaintiff was engaged in conducting, managing and
“carrying on a Hardware Store, in the said village of Geneva, in equal copartnership with orne Simon Krom,
¢under the name and style of Stephens & Krom. And whereas the Stock of Iardware in said Store
Gof the said Stephens & Krom, including the Stock of Goods or Hardware on hand and in said Store, book
«yecounts, notes awd debts due, or to become due to said firm; and the sct of Tinners’ Tools then in use in
«gaid Store and belonging to said firm, and one Iron Safe in use of said firm and belonging to said Stephens
«ywere then and there of great value and worth a large sum of money, to wit, the sum of $4,000, and the
«plaintift’s individual interest in the said Stock of Iardware then in eaid Store, and the debts, notes and
“book accounts, and set of Tinners’ Tools in said Store and in use, and the Iron Safe in nse and belonging
“to said Stephens, was worth a large sum of money, to wit, $2,000, as the defendant then and there had full
“knowledge, and in consideration that said plaintiff would then «nd there at the special instance and request
“of the said defendant sell and deliver to him, the said defendant, all his interest in gaid firm of Stephens &
«Krom, which included his interest in said Stock of Hardware in bulk then in the said Store and his inter-
test in the debts due the aid firm, including notes, book accounts and the set of Tinners’ tools then in said
“Store, and the Iron Safe used by said firm and belonging to said Stephens, he the said defendant then and
“tliere agreed and premised, that is to eay, to assvme and pay one half of the debts owing by the said firm
“of Stephens & Krom, or that they were holden for and to keep and protect gaid Stephens free and harmless
“from all debts and claims then outstanding against said firm of Stepliens & Krom, (and for which they were
iable, and also allow or pay to the said Krom his, said Stephens’ individual account on the books of said
“3tephens and Krom,) and to pay him the sum of $350 in money.

“And the said plaintiff in fact saith that he, confiding in the promises and nndertaking of said defendant,
“gg aforesaid, and afterwards, to wit, on the 9th day of March, A. D. 1859, at Geneva in the said County of
“Kane and State of Lliinois, did sell and deliver to said defendant on the terms aforesaid, his interest in said
«Stock of ITardware, notes, book accounts, delts, set of Tinners’ tools and one Iron Safe aforesaid.

«Yet the said defendant not regarding his said promises and undertakings, but contriving and wrongfully
“and unjustly intending, eraftily and sulitilely to defrand the said plaintift in that behalf, did not, nor would
“pay to the said plaintiff the said sum of $350, when afterwards requested so to do by said plaintiff, to wit,
«on the 20th day of March, 1859, fo wit, at Geneva, in the Connty & State aforesaid, but hath hitherto
“wholly neglected and refused, and still neglects and refuses go to do, to the damage of said plaintift ot $2000.

To test the declaration, suppose you include in brackets, as I have done in the copy given, is there any
uncertainty as to whom tle promise was made to pay the §350. The Court will see, that the inducement
set out in the declaration is, that Stephens owned one-balf of a Hardware Store, and that errington wanted




and did purchase it, and agreed to do certain things, each of which are distil}utive and sepam.te a(:t:‘,', and
each or all might have been left out, or treated as surplusage, except that particalar one coznplamcd of ; and
the only one to which a breach is alleged, the payment of the $350 in money. In this view, can there be
any doubt as to whom the promise was made to pay the $350. The declaration no w'herc professes or at-
tempts to show an inducement that Stephens’ partner, Xrom, is selling anything, neither any breach as-
signed, that Herrington has not paid Krom the 8350, and there can be no doubt in the mind of any one,
reading the whole declaration together, as to whom the contract was made to pay the §350.

The plaintiff in error complains of the redundaney and grammatical errors in the recital of the induce-
ment as set out in the declaration. This is not error; the redundancy will not vitiate the declaration, and
the grammatical errors, if any, cannot be raised here, upon this demur, were not thought of, specitied or
considered in the Court below. Allow there are graummatical errors, yet they will not render the declara-
tion obnoxious to a demur, unless they render it uncertain and void.

I am disposed to review the remarkable grammatical eriticisms, of the plaintift in error.  The eritic evi-
dently labors under the often mistake made of assuming that grammar is arbitrary, and language conform-

-

ble, when right the reverse is the fact. A sentence may be formed, clearly ungrammatical, the science of
grammar is applied to it to fix the meaning contemplated by its author. In the first sentence quoted from
the declaration by the plaintiff’ in error, on page 3d of his points, in the pronouns reterred to, he commits
another error, by assmning that they necessarily refer to the immediate next preceding antecedent.  The
pronoun Aés as used, is in the possessive case, and the sense of the sentence is to determine what is its ante-
cedent, and in my judgment any well versed grammarian will have no hesitaney in determining that plaintif
and not defendant is that which it refers. So it is with all of the other personal pronouns.

I submit to the Court, whether the plaintift' in admitting that the contract is well stated as regards Ste-
phens owning the Iron Safe, does not admit the validity of the declaration, and whether Herrington in
agreeing to pay $350, was paying too much, this Court will not inquire.

To the second quotation from the declaration, on page 3 of printed points, made by plaintift in error, and
his remarks thereon. I reply that it is not true that they were intended to be traversable allegations ; the
defendant was not called on to answer them. There was no breach alleged, on any one of them, or all col
lectively.

The Court will observe, that the objections made by the plaintiff in error to that part of the declaration
quoted on page ¢ of his printed points are not well taken, when that part of the declaration is taken in con-
nection with what precedes it.  This unfair way of taking a part of a sentence, and attempting to determine
the author’s meaning, will 1.0t, I think, mislead any one. The whole sentence is to be taken tozether, and
in the light in which 1 have heretofore examined it.

The demur was filed to the special Count of the declaration, and general issue to the common Counts.
The demur was overruled by the Court below, the defendant elected to stand by the demur, the plaintiff
then immediately withdrew Lis common Counts. Sce page of Record, also 11 & 19. There was no
error in deciding the demur, the gencral issue was disposed of, when the common Counts were ol prosed.
At the term when the demur was sustained and the common Counts were ol prosed, the snit was continued-
At the next term thereafter, for the first time plaintiff in error came into Court to file the general issue to
the special Count, which the Court in its description properly refused, and it cannot here Le assigned for
error. See 1 Scam. 543 & 46; 2 Scam. 186. The defendant did not ask for leave to plead over, until after
the next Term after he clected to stand by the demurrer. Sce pat

What are the defendant’s rights at the inquest ?

The defendant in error answers :

ae of Record.

Lis rights are defined in the case of C. & R. L. R. R. Co. vs Ward, 16
1. 522. In that case and in all the cases where the damage is an open question, and to be estimated by
witnesses, then the defendant may be permitted to introduce wituesses to reduce the
when the declaration charges a specific contract and the amount of damages
may not be permitted to offer any defence that contradicts the contract,set out in the declaration, which is
admitted a8 in this case by the default. The demur admits everything that is well pleaded. Sce 12 Ill. 295 ;
also 8 Scam. 175, Weatherford vs Fishback.

The plaintiff in error on page 6 of printed statement, preserves one
Court on this subject. The defendant asks the witness Krom, (Stephens’ former partner) “ What was Ste-
phens’ €aterest worth, &e.”  That is not the issue; it was, what did Herrington agree to give. They could

not show that there was no such contract, nor any evidence that would invalidate it, or that would require a
plea to enable the defendant to introduce evidence under it.

The question is not competent, becs
The question leaves out entirely,

amount claimed, but
agreed on, then the defendant

question for the consideration of this

wse it only states part of the agreement as charged in the declaration-
that part charging the agreement te pay $350 in money. The declaration




charges that Herrington agreed to pay Stephens $350, for his interest in the Hardware Store. Herrington
admits it by the pleading: A default admite all facts well pleaded : 22 111. 205, Peck vs Wilson. The evi-
dence of White, (See page of Record,) shows that Herrington told him that he had ought out Ste-
phens, and that his (Stephens) interest was worth §400 to $500. Herrington’s mouth is closed as to the
amount as to what he agreed to give. Perhaps the evidence was unnecessary ; but the Court was justified
in rendering the judgment it did, and done perfect Jjustice betweek tha parties, as Herrington well knows,
and it onght not to be disturbed. :

CHARLES B. WELLS,
Att’y for Def’t in Error.
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Cuarres C. Stepurys, Deft. in Error.

ARGUMENT AND BRIEF.

The Abstract of Record filed by the plaintiff in Error is so meagre, that it does not present the Errors
Assigned, so that the Court can understand them ; it is therefore incumbent upon the defendant to present
a full statement.  Whether the plaintiff intentionally omitted, or intentionally garbled the Record for the
purpose of misrepresentation and unfair eriticism, is not for the defendant to determine.

The first question presented as error-is, ought not the demur to have heeii sustained to the declaration.
In order to present the subject fairly, and to test the rema kable v yammatical eviticisms made to the declara-
tion by the plaintiff in Krror, I present the whole declaration printed, so the Court can see the unfairness
of presenting isolated portions of it, for examination without taking the connections. The Court will find
it on I'age ot the Record. »

“For that whereas heret.fore, to wit: on the 9th day of March A. D. 1859, at the Village of Generva,
“in the County of Kane and State of Illinois, the said plaintiff was engaged in conducting, managing and
“earrying on a Hardware Store, in the said village of Geneva, in equal copartnership with on.e Simon Krom,
¢under the name and style ot Stephens & Krom. And whereas the Stock of Ilardware in said Store
“of the said Stephens & Krom, including the Stock of Goods or Hardware on Land and in said Store, book
“accounts, notes aud debts due, or to become due to said firm; and the set of Tinners' Tools then in use in
“said Store and belonging to said firm, and one Iron Safe in use of said firm and belonging to said Stephens
were then and there of great value and worth a large sum of money, to wit, the sum ot 84,000, and the
“plaintiff’s individual interest in the said Stock of IIardware then in said Store, and the debts, notes and
“book accounts, and set of Tinners’ Tools in said Store and in nse, and the Iron Safe in use and belonging
“to said Stephens, was worth a large sum of money. to wit, $2,000, ns the defendant then and there had full
“knowledge, and in consideration that said plaintiff’ would then and tl:ere at the special instance and request
“of the said defendant sell and deliver to him, the said defendant, all his interest in said firm of Stephens &
“Krom, which included his interest in said Stock of Hardware in bulk then in the said Store aund his inter-
‘‘est in the debts due the taid firm, including notes, book accounts and the set of Tinners’ tools then in said
“Store, and the Iron Safe used by said firm and belohging to said Stephens, he the said defendant then and
“tlere agreed srd premised, that is to say, to assume and pay one half of the debts owing by the said firm
“of Stephens & Kicm, or that they were holden for and to keep and proteet said Stephens free and harmless
“from all debts and claims then outstanding against said tirm of Stephens & Krom, (and for which they wera
“liable, and also allow or pay to the said Krom his, said Stephens’ individual account on the books of said
“Stephens and Krom,) and to pay him the sum of §350 in money.

“And the said plaintiff in fact saith that he, confiding in the promises and nndertaking of said defendant,
“as aforesaid, and afterwards, to wit, on the 9th day of March, A. D. 1559, at Geneva in the said County of
“Kane and State of llinois, did sell and deliver to said defendant on the terms aforesaid, his interest in said
“Stock of Hardware, notes, book accounts, debts, set of Tinners’ tools and one Iron Safe aforesaid.

“Yet the suid defendant not regarding his said promises and undertakings, but contriving and wrongfully
“and unjustly intending, eraftily and subtilely to defraud the said plaintiff in that behalf, did not, nor would
“pay to the said plaintiff the said sum of $350, when afterwards requested so to do by said plaintiff, to wit,
“on the 20th day ot March, 1859, to wit, at Geneva, in the County & State afuresaid, but hath hitherto
“wholly neglected and refused, and still neglects and refuses go to do, to the dimage of said plaintiff ot $2000.

To test the deelaration, suppose you include in brackets, as I have dene in the copy given, is there any
uncertainiy as to whom the promise was made to pay the $350. The Court will see, that the inducement
get out in the declaration is, that Stephens owned one-half of a Ilardware Store, and that Ilerrington wanted




and did purchase it, and agreed to do certain things, each of which are distinctive and separate acts, and
“eath or all might have been left out, or treated as surplusage, except that particular one complained of ; and
the only one to which a breach is alleged, the payment of the $350 in money. In this view, can there be
any doubt as to whom the promise was made to pay the $350. The declaration no where professes or at-
tempts to show an inducement that Stephens’ partner, Krom, is selling anything, neither any breach as-
signed, that Herrington has not paid Krom the 8330, and there can be no doubt in the mind of any one,
reading the whole declaration together, as to whom the contract was made to pay the $350.

The plaintiff in error complains of the redundancy and grammatical errors in the recital of the induce-
ment as set out in the declaration. This is not error; the redundancy will not vitiate the declaration, and
the grammatical errors, if any, cannot be raised here, upon this demur, were not thought of, specitied or
considered in the Court below. Allow there are grammatical errors, yet they will not render the declara-
tion obnoxious to a demur, unless they render it uncertain and void.

I am disposed to review the remarkable grammatical eriticisms, of the plaintiff in error. The critic evi-
dently labors under the often nistake made of assuming that grammar is arbitrary, and language conform-
ble, when right the reverse is the fact. A sentence may be formed, clearly ungrammatical, the science of
grammar is applied to it to fix the meaning contemplated by its author. 1n the first sentence quoted from
the declaration by the plaintiff in error, on page 8d of his points, in the pronouns referred to, he commits
another errery by assuming that they necessarily refer to the immediate next preceding antecedent. The'
pronoun 4is as used, is in the possessive case, and the sense of the sentence is to determine what is its ante-
cedent, and in iny judgment any well versed grammarian will have no hesitancy in determining that plaintiff
and not defendant is that which it refers. So it is with all of the other personal pronouns.

I submit to the Court, whether the plaintiff in admitting that the contract is well stated as regards Ste-
phens owning the Iron Safe, does not admit the validity of the declaration, and whether Herrington in
agreeing to pay $350, was paying too much, this Court will not inguire.

To the second quotation from the declaration, on page 3 of printed points, made by plaintiff in error, and
his remarks thereon. I reply that it is not true that they were intended to be traversable allegations ; the

defendant was not called on to answer them. There was no breach alleged, on any one of them, or all col.
lectively.

The Court will observe, that the objections made by the plaintiff' in error to that part of the declaration

quoted on page 4 of his printed points are not well taken, when that part of the declaration is taken in con-
nection with what precedes it.

This unfair way of taking a part of a sentence, and attempting to determine
the author’s meaning, will 1.ot, I think, mislead any one. The whole sentence is to be taken together, and
in the light in which I have heretofore examined it.

The demur was filed to the special Count of the declaration, and general issue to the common Counts.
The demur was overruled by the Court below, the defendant elected to stand by the demur, the plaintiff
then immediately withdrew his common Counts. Sce page of Record, also 11 & 19. There was no
error in deciding the demur, the general issue was disposed of, when the common Counts were nol prosed.
At the term when the demur was sustained and the common Counts were nol prosed, the snit was continued-
At the next term thereafter, for the first time plaintiff in error came into Court to file the general issue to
the special Count, which the Court in its deseription properly refused, and it cannot here be assigned for

error. See 1 Scam. 543 & 46; 2 Scam. 186. The defendant did not ask for leave to plead over, until after
the next Term after he elected to stand by the demurrer. Sce page

What are the defendant’s rights at the inquest?

The defendant in error answers: his rights are defined in the case of C. & R. I. R. R. Co. vs Ward, 16
Il 522. In that case and in all the cases where the damage is an open question, and to be estimated by
witnesses, then the defendant may be permitted to introduce witnesses to reduce the amount claimed, but
when the declaration charges a specific contract and the amount of damages agreed on, then the defendant
may not be permitted to offer any defence that contradicts the contract set out in the declaration, which is
admitted as in this case by the default. The demur adnits everything that is well pleaded. See 12 Ill. 295 -
also 3 Scam. 175, Weatherford vs Fishback.

The plaintiff in error on page 6 of printed statement, preserves one question for the consideration of this
Court on this subject. The defendant asks the witness Krom, (Stephens’ former partner) “ What was Ste-
Phens’ énterest worth, &c.” That is not the issue; it was, what did Herrington agree to give. They could
not show that there was no such contract, nor any evidence that would invalid
plea to enable the defendant to introduce evidence under it.

The question is not competent, becanse it only states part of the agreement as charged in the declaration-
The question leaves ont entirely, that part charging the agreement to pay $350 in money. The declaration

of Record.

ate it, or that would require a




charges that Herrington agreed to pay Stephens $350, for his interest in the Hardware Store. Herrington
admits it by the pleading. A default admits al facts well pleaded : 22 Ill. 205, Peck’vs Wilson. The evi-
dence of White, (See page of Record,) shows that Herrington told him that he had Zought out Ste-
phens, and that his (Stephens) interest was worth $400 to $500. Herrington’s mouth is closed as to the
amount as to what he agreed to give. Perhaps the evidence was unnecessary; but the Court was justified

in rendering the judgment it did, and done perfect justice between the parties, as Herrington well knows,
and it ought not to be disturbed.

OHARLES B. WELLS,
Att’y for Def’t in Erxror.
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