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State of Illjngis.Supreme c%; 3d Division.

RICHARD Qb

s. ,
DAVID L. FOOGH. "

5
Recpa Lhis was an action 4 /\Ejectment to recover ]/"S/:/m Block #9; in

- LaSalle—declaration and notice, in, usual form fedNov29th 1856,
i PLea—(General issue,
ra  On the trial, plaintiff read to the Coart tﬁe following affidwvit: ““State
8 of Illinois, LaSalle County. David L. Hough being daly sworn accord-
ing to law, on oath deposeth and saith, that he is plaintiff in the above
entitled cause ; that said cause is an action of ¢jectment, and the proper=
ty in controversy is Lot 5, in Block 119, in the city of LaSalle, in said
county, and states that affiant claims title to said property by virtue of a
Judgment in favor of the people of the State of Illinois, against one Isaac
Cook, rendered by the aforesaid Cirenit Court, and the sale of said pro-
perty to affiant upon an execution legally issued upon said judgment, and
a Sheriff s deed to affiant of the property thus sold. And affiant further
says, that at the time of said judgment and of said sale, said Cook was

the owner of said property, by virtue of a patent for the sams, issued in
his favor by the State of Hlinois, which said patent is recarded in the of-
fice of the recovder of deeds, for the county aforesaid, in book of deeds
No. 12, page 351 ; and affiant further says, that said Cody claims titl> to
said propervy. by virtue of a deed from said Cook, bearing date August
29th, 1854, and recovded in the office of the recorder of deeds for said
county, in hook 41, pages 676 and 677 ; and affiant further says, that
said Cook is the real defendant in said suit, and that the Attorneys of
record for the defendant in said suit are employed by said Cook ; and af-
fiant further says; that said patent is not in his possession, nor under his
control, nor within his power, nor has it ever been-at any time in the pos-
session of affiant, or snder his control, or within his power.”

proen.  Lhe defendant objected to the sufficiency of said affilavit, to enable

plaintiff to introdnce secondary evidence of the contentsof the Patent des-
cribed in said affidavit.  The court overruled the objection and decided
that said affidavit was suflicient to enable plaintiff to give seeondary evi-

dence of the contents of patent,, i which the def’t excbpceW

It was conceded Lh:uk%w] had served apon de Kﬁounsel, on
the evening of @uy hetore the trial, a weitten notice tn“lﬁ;qdﬂce said
patent 1 it was als c‘nu’-ed%%:w Cook, the patentee nasied in said

patent, resided in Chicago, ¢ distarit from the place of trial, and

<



2

Was rot present at the trial, and that this eause was set for trial on this
day more than three days before the day of trial ,
Awge~ The plaintiff then prodaced one of the record hooks of said LaSalle
County, anl offeis what purports to be a record of & patent from the
State of Illinois to Isaac Cook, for the lot described in plaintiff's decla-
ration.
The def’t oljjected to the evidence o¥ernd—the objection was overruled
& and an oxception taken ; said record was then reud in evidence.
> The pla'niiff then ofifered in evidence the recovd of a Jjudgment of the
13 Ciren’s Cout of LaSae comn ¥, 2t vhe November term of said court, A.
} D, 1858, which record was as foliows :
. TIE PEOPLE, &C., Friday, December 16th,
ve.

ISAAC CuOXK.

<

(AL

Sf\mg'[

et

=¥~ Tlis day, come the People, by Wallace their attorney, and the def’t, by
wdiollisier, his attorncy, who waives service of notice herein, and enters
the appearance of the said defendant ; and it appearing to the court that
an execution was issued out of the LaSalle County Cireuit Court, on the
?fnurth day of June, A. D., 1850, on a Judement obtained therein by the
3 Peonle of the State of Tlhinots, against Matihias Avp, for the sum of $16
o f) An \1‘ Bev 'flg 3.) ani 2o} cents, divected to the Sheriff of Cook county, to execute; and
B ! that said execution was received hy fsaac Cook, the sheriff of said county

S of Cook, hy Johu U. Miller his deputy, on the Gth day of June, A, D.,

* 1850, at 9 o'clock, A. 1. of that day; and ic further appearing to the
,// > 4/ {4 % (p <3 court that another execution for the sum of $14 47:-100 was issued out
" % of 5:id Court on the same ey, on another jud:zment obtainad by the same

: piaintiffs against the same defendant, and directed to the samo sheriff to
7‘(\_“ p 3 (@ S excecute, and that the sume was received .y him, by his said deputy, John
el gg- A €. Miller, on the s2m Gth day of June, A. D , 1850. at 9 o'clock, A. M,
g \ e "1 - = Aud it 2lso appeariag to e Court, that on the 20¢h day of June, A. D.,
A& |\ ~J | ! y 1850, the said Isaae Cook, who was sheriff of said county of Cook, on
g B‘ { | : that d.y, by the hand of s.id deput, John C. Miller, received from the
:j.) o L3 defendant therein, the cum of $10 n said executions, or one of them in
A % (3 s | i part thereof.  And it also appearing, that ou the 19th day of August, A.
: "',‘ g le 3 | & D., 7050, the caid Lsaae Cook, who was sheriff, of said county of Cook,
h 2 T~ & on that duy, 1) - the hand of his said deputy, John C. Miller, received from
i 3 \ ;j f the dcfendnt the further sum of ten dellars on said executions, or one of
&/ T .9 themin partthercof, And it further appearing, that said executions have
¢ ‘Z l = ()J 3 been returned by the said sheriff, by his said deputy, to the office of the
- s 7 K -3 \3 ; clerk of this Court, without auy endorsement thereon of the receipt of
3 * § 3. W saidd sums of money, and that neither the amount thercof, nor any part
S 3T § ¥ thereof has beea paid over to the said People of the State of Illinois, the
o _},V 6 S j § zplaintiffs therein, and that the same has been returned by the said sheriff,

= f 3"7) gy Isaae Cook, in the hands of his said deputy, John C. Miller.
g 2 W §733Y Andit appeaving to the court, that the interest on the aforesaid sums
X F4 T3 g St fhe aame wiirs collected unto this date, at the rate of 20 per
§ ;) - 03 3 © eent per annum, amounts to the sum of $13 41-109, which said sums of
D & ] )V:’:"priucipn,l and interest, heing computed together, amount to the sum of
»‘7’ ST 535563 A1-100. It is therefore considered hy the court that the People of
% !) 3 (; 33 __the State of Illinois have and recover of said Isaac Cook the said sum of
e § ¢ \j ,}9 . othirty-three dollars and 41 cents, and their costs and charges by them

-l .,f/-\) & 3 3 herein expended, and that they have exeeution therefln‘.
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The def’t objected to the introduction of said record. The court over-
ruled the objection and permitted said record to be read in evidence—to
which the def 't excepted.  Plaintiff then offered in evidence a fee book
kept by the clerk of said court, containing the record of a fee bill and bill
of costs, as follows:

o THE PEOPLE,
vs. lRu]e to pay over Moneys.
ISAAC COOK. ,
PEOPLES COST.

Clerk’s fees—Appear 15, judgment for damages 20, for costs 20, $0,56

Ord. for ex. 20, bill of costs 30, copy 20, copy of Judg't 50, 1,00
Cert. and seal 35, satisf, 15, v 550
Aw't, $2,05
Clerk,s fee—issuing ex. 40, fild 4’k 15, <heviff 's return 10, ,65
Am't §2.70

To the introduction of which record of the fee bill the def’t objected.
The court overruled the ohjection and the deft excepted.
vgenn  The pI'ff then offered in evidence, an execution issued on said judgment,
bearing date Feb. 2Tth, 1854, for 833 41-109, damages, and 82 70-100
Ptz COSts, and also. a roturn on said execution, showing a levy on the lot in
question, by the sheriff, and the sale of said lot to David L. Hough on the
18th day of May, 1854—to which execution and rveturn the deft objected ;
the cotrt overruled the objection, and permitted the same to be read in ev-
idence, to which the deft excepted. 7
peeis Lhe pI'ff then offered in evidence a deed from Francis Warner, as sheriff
of LaSalle comnty, to the pI'ff; fos said lot, and in connection therewith
pge 14 called upon JJ ohn F. Nash as a witness, and offered to prove by him, that
Francis Warner was the successor in office, as sheriff of LaSalle couuty,
of Richard i horne. Deft objected to the competency of the proof—the
court overruted the objection and the def’t excepted.

The witness, Nash, then testified, that said Warner was the successor
in office of said Richard Thorne, as sheriff of said county, and was acting
sheriff on the day of the date of said deed. The pl'ff then offered said
deed in evidence. The deft objected to the same—the court overruled the
objection and permitted the deed to be read in evidence, to which the deft

excepted.

preis  E. F. Bull was called by pl'ff and testified, that since Nov.. 1856, Lots
5 and 6, in block 119, in the city of LaSalle, have been enclosed in one
fence ; defendants house in which he lives, stands on said lot 6 ; he did
not know who put up the fence around the lots; never saw deft exercise
any acts of ownership of the lots in controversy.

This was all the evidence in the case.
pgets Lhe court, at the request of the pl'ff, instructed the Jury: That the

patent from the State to Cook, the judgment, execution, fee book, and
sheriff's fees, which have been given in evilence make a prima facie title
in the pl'ff, and he is entitled to your verdict, to the giving of which in-
struction the deft’s excepted.

The deft asked the court to instruct the Jury as fellows: Before the
Jury can find a verdict for the pI'flin this cause, they must believe from
the evidence that the def’t was in possession of the lot named in the
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plff's declaration at the time of the commencement of this suit. Which

instruction thie court refused to give, and the def 't excepted,
The Jury found a verdict for the Plaintiff.
The def’t moved for a new trial—which motion the court overruled, and

the def 't excepted.
The errors assigned are :

1st—The court erred in admitting in evidence the record of the patent
from the State to Isaac Cook for the lot in controversy.

2nd—The court erred in adwmitting in evidence the record of the judgment
against Isaac Cook in the La Salle County Circuit Court as aforesaid.

8rd—The court erred in admitting the said fee book in evidence.

4th—The court erred in admitting the execution as aforesaid and the
return thereon in evidence.

5th-—The court erred in admitting parole proof to show that Francis
Warner was successor in office to Richard Thorne as sheriff of La Salle
county. :

6th—The court erred in admitting in evidence the deed from Francis
Warner to the plaintiff.

7. —The court erred in giving the instruction asked for by the plaintiff.

8th—The court erred in refusing the instruction asked for by the de-
fendant.

9th—The court erred in overruling motion for new trial.

10th—"The court erred in rendering the judgment aforesaid in the manner
and form aforesaid.

GLOVER & COOK,
W. H. L. WALLACE, }F or Appellant.
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