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SUPREME COURT OF ILLINOIS,

JANUARY TERM, 1801.
EDWARD LUSK AND CHARLES S. GOVE, Appellants,

(4

JOSEPIL J. CASSELL, AND OTHERS, Use of &c., Appellces.
APPEAL FROM MORGAN.

The Appellees, as Judges of the County Court, sued Appellants in debt
as surcties of Wm. V. Newcomb, dec'd, late a J. P., of said county.

Declaration filed Tth October, 1859, containing three counts, alleging col--
lection by Newcomb as J. P., of §50,00, use of &e., and non-payment of the
same. Neither of the counts alleges demand of the money of Newcomb, or
his personal Representatives, or excuse for not demanding of personal Rep-
resentatives, before the institution of this suit. - One of the connts  alleges
demand of $50,00 of Appellants before suit brought.

Appellants pleaded non est factum and gave notice of following defences :

1st. That Newcomb did not as J. P., collect the $50,00 sued for.

2d0. That if he did, there was no sufficient demand of the same prelimi-
nary to this suit to maintain this suit.

8d. That there has been no such demand of the $50,00, if received as
alleged in the declaration, of the said Newcomb, or his proper Representa-
tive or Representatives, as will justify the maintainance of this suit.

The following is the Bill of Exceptions in the casc.

In the Cireuit Court of Morgan County, State of Illinots, Special November
Term, 1860. :
Jostpir J. CasserL and others to use of Lewis Prrry & Co., Plaintiffss

vs.

Epwarp Lusk and Cuarnes Gove, Defendants.

Be it remembered that on this 5th day of December 1860, came the par-
ties by theiv attornies and by consent without the intervention of a jury mat-
ters of Law and facts were tried by the Court—7The following was all the
evidence in the case, to-wit : .

John Walihan, knew Newcomb, was anacting Justice, died some more
than a year after his clection—think he died in 1859 in spring—Knew Lewis
Perry & Co.,—Knew one of them Perry—at Meredosia in August, after New-
comb’s death, called fo see me on this business—Left a mem., of Judgment
for ceollection—I called on Gove about it—Perry had given me the mem., to
lold until a given time, and then if not paid to send to attorney in Jackson-
villee—Don’t remember what Gove said about it—IHave no knowledge what
Defendants said to Perry except what Perry told—I called prior to Oct.
1859—Lectter shown to witness in Newcomb’s handwriting.  Cross examina-
tion—Don’t know that Perry ever made demand of debts—>Mem., left with
me to collect—Perry said if not paud, to hand to attorney—Gove might have
said he was only sccurity, don't recollect—Perry told me if not paid by a
given time to hand to attorney. The whole scope of my authority was to
hold it until a given time, when if not paid, to hand to attorney—I do not
think he told me to make a demand. Re-examined—Think the amount was
the $50,00 collected on Judgment in Newcomb's hand—They authorized me
to forward to them when collected—Iad authority to remit—Can’t state na-
ture of my conversation with Gove—Not that I thought I had authority to
collect. I told him Perry had told me that the money was to be paid to me
—Don’t know what Gove replied—I think I spoke of Newcomb, and won-
dared what Newcomb had done with the money—Don’t think he questionz:d
my authority to receive the-money. Re-cross—When I say they—I mean
to say Gove, I donot know that Perry said anything about Lusk’s statements.

James Pointer was called as a witness by the Plaintiff, who testified that
he knew Newcomb in his lifetime—That he was an acting Justice of the
Peace in the Meredosia Precinet in Morgan County, Illinois, during the year
1858, and up to the time of his death, which occurred early in the year 1859,
perhaps in the month of February—That he James Pointer succeeded said
Newcomb as Justice of the Pwace, that his books and papers came to his
hands as Neweomb's successor—Witnes s produced the docket book of suid
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Newcomb that had come into his hands as his successor and exhibited in the
handwriting of said Newcomb the entry in said docket, of a suit instituted by
Lewis Perry & Co., against Trover & Parker in the month of Nov. 1858 and
the confession of a judgment by Parker for the sum of $92, and also an en-
try of the payment of $50, on said judgment of the date of Gth Nov. 1858 in
the handwriting of said Newcomb—That in the summer of the year 1859,
Mr. Perry one of the Plaintiffs in this suit, came to him and wished to know
who were the securitics of Justice Newcomb, and took a memorandum of the
above mentioned entries—That witness went with said Perry and introduced
him to said Gove and Lusk to whom said Perry presented this claim and he
thinks some others, about which they differed, and after conversation, Perry
said he could get along with Gove, but could do nothing with Lusk—Hecard
Perry tell G. & L. about this claim, he presented this with other accounts—
Lusk told me Perry was very harsh, and wished to press judgment without
an investigation—That think he meant about this claim—Gove said Lusk
could do as he pleased—Cross Examination. Conversation above, little
over a year ago—1I think Perry had other claims against L. & G. P. took
transeript and went to G. & L. and talked about claims—Had this one and
I think other claims—This one they appeared to disagree about—It appear-
ed that Perry wanted to rush the matter. Lusk told me Perry told him
that he would sue him.
MEREDOSIA, Nov. 6, '58.
Messrs. Lewis Perry & Co.,

Gentlemen :—Yours of 1st inst., was duly rec’d—Onw-
ing to the absence of Mr. Parker, I have waited for his return—Now I have:
to say, on showing note to Mr. Parker he confesses a judgment for note and
interest, which I have this day entered against him in your favor—In refer-
ence to Dr. Detrick’s notes, I think them good, if the property he bought of
Trover has this $800,00 as a first lien is secured as you say by Deed of Trust.

Respectfully Yours,
W. V. NEWCOMB.
Thereupon the Court found the issue in this case for the Plaintiff—And
the defendants moved for a new trial because the finding was against the
law and evidence in the case. Said motion was overruled and the defend-
ants by their counsel then entered a motion in arrest of Judgment, because
the several counts in the Plaintiffs declaration contain no sufficient cause
of action—This motion was also overruled by the Court, to the overruling of
which motion the Defendants also by their counsel at the time excepted.—
And the court rendered Judgment for &e., against the Defendants—And by
consent of Plaintiffs counsel the bond of Isaac L. Morrison alone in the pen-
alty of $100,00 conditioned as the law directs is to be acceptéd and treated
as the appeal Bond in this case of Defendants and said Morrison as security
—Bond to be executedin 20 days—At the instance of the Defendants coun-
sel the Bill of Exceptionsis signed, sealed and made a part of the Record,
date above. D. M. WOODSON, [Seal.]
ERRORS ASSIGNED.
Ist. That the Court below did not entertain the motion of the Appell-
ants in arrest of Judgment.
2d. That the Court below did not entertain the motion of Appellants
for anew trial.
3d. That the Cowrt below rendered Judgment against the Appellants.
D. A. & 1. W. SMITH,
Atty’s for Appellants,
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