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SUPREME COURT OF ILLINOIRK,
Third Division— April Term, 1859.

WiILLIaM SENIOR 1
|
V8. . . .
L Error to Peoria Circuit Court.
ALEXANDER BREBNER, | °
ANN BREBNER. J

BRIEF OF DEFENDANTS IN ERROR.

1st. The testimony of petitioner was properly excluded from the jury
on the trial below. The allegata and probata must coincide. Here, the
contract set out in the petition, was made on or about the 5th of December,
1854. The proof related wholly to a contract made prior to August,
1858, all the work under which was done and possession delivered, before
December, 1853 ; the variance is fatal. Under this statute the contract
must be set out ; time is material, and the proof must correspond.

Mech. Lien Law, scction 4 ; 3 Scam. 189, 544.
1 Gil. 428 ; sce page 425 ; 4 do. 566.
3 Watts & Serg. 259; 9 Watts and Serg. 186.

2d, There being no evidence before the jury, the verdict was, of course,
right ; besides, the original answers of the defendants showed payment
in full, and were responsive to the bill on this subject, and, therefore,
evidence of that fact.
3 Gilman, 268; 1 Gilman, 433.

That the payment was made in lumber, does not alter the case; more-
over, no replications are filed to these answers ; the only replication put
in, is limited expressly to the amended answers, which relate to the title
to the lot only; so that, whether responsive to the bill or not, the allega-
tion of payment stands admitted on the record.

3d. The contract was with Alexander Brebner alone. Ann claimed
the property in her own right, by deed of gift from her father, and not as
trustee for him. In this, both the answers concur, and ave distinctly re-
sponsive to the bill, and there is no proof to the contrary. The petition
was filed on the 22d of February, 1856. The proof clearly is, that the
work was done, and possession delivered in November, 1853, and the peti-
tion alleges that the payments fell due as the work progressed. As to
Ann Brebner, then, the proceeding was not commenced in due time ;
more than six months had elapsed, and she is protected by the limitations
of the act. It is only as against the debtor that the limitation does not
apply.
3 Gilman, 261; 4 Scammon, 531.

COOPER,
TFor Defendants in Error.
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STATE OF ILLINOIS, 8S. ... IN THE SUPREME COURT AT OTTAW A,

OF TEIE APRIL TERM, A. D. 1859.
WILLIAM SENIOR,
V8.
ALEX’R BREBNER & ANN BREBNER.

ABSTRACT.

Exrror To Pror1a Crrcurr Courr,

Petition for Mechanics’ Lien, filed F ebruary 22, 1856, alleging verbal contract
made on or about Deec. 5, 1854, to furnish materials and erect buildings on L. 7,
B. 63, M., V. & L.’s addition to Peoria, without unreasonable delay, for what
same reasonably worth, payable as work should progress. Performance averred, -
buildings’ reasonable value $2000. -Ann holds legal title for use of Alexander,
real owner, usual prayer, &e.

Specification of petitioner’s demand.

Answer of Alexander, filed Dec. 1, 1856. States contract in writing for house
June 13, 1853, and verbal contract for other buildings shortly after. .Contract
price for all $877.30. Payment mostly in lumber furnished between June 1,
1853, and last of October, 1855. Charges copy of contract in writing attached.

Further answer of Alexander, admitting that he bought the lot and gave it to
Ann, his daughter.

Answer of Ann, filed Nov. 15, 1858, denying knowledge of contract, &e. She
owns lot; - Senior erected buildings; believes there was a written contract, and that
Senior has been paid, &ec.

Further answer of Ann, admitting gift of premises, &e., as stated by Alexander.
Cannot give dates.

The, several answers are on oath. . -

Replication filed March 3, 1859.

Proceedings of court.

Trial by jury. Verdict for defendants.

Motion for new trial. Overruled and judgment,

Bill of Exceptions, to wit: .

Proof by five witnesses that in 1853 petitioner furnished materials and erected
buildings as charged, under personal orders of Alexander. Buildings not erected
under any written contract or specifications. Worth $2010. Defendants toolk
possession in Nov., 1853, but house not wholly finished or accepted till some time

+ in 1855, when it was finished by Senior and accepted by Brebner.

7

§1

The court, against the objection of petitioner, excluded all his evidence for the
reason that there was a variance between the time laid and the time proved for the
making of the contract.

The answers of the defendants had been read. There was no other evidence.

ERRORS, TO WIT':
Exclnding petitioner’s evidence, ;
. Misdirecting the jury.
Verdict against evidence.
Verdict against law.
Overrnling motion for new trial.
6. Judgment for defendants.
7. Refusing decree for petitioner.
Joinder in error.
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BRIEF OF PLAINTIFF IN ERROR.

1. The alleeation of Zime is immaterial, and there is no variance. The material questions he-
tween these parties were,—Did the petitioner furnish the materials and erect the buildings? I

s0, how much ought he to receive therefor?

Statute of Mechanies’ Lien, See. 2, 4, 13, 17, 20,22, and 23.

2. The petition, Zike @ declaration, must contain a statement of the cause of action.

3 Scam. R. 544.

3. It a parol contract is stated to have been made on a particular day, the plaintiff is not con-
tined in his proof to the day laid.

Gould Pleading, p. 89 sec. 64, p. 90 sec. 65.
1 Chitty Pleading, 257, 258.
1 Greenleaf Evidence, sec. 61.

4. It is sufficient if the sussrance of the issue be proved.

1 Greenleaf Evidence, sec. 56, 61.

5+ Even in a eriminal case the time laid is not material.

Wharton’s Criminal Law, 220.

6. The petitioner was entitled to a decree for the amount claimed. The answers of the defend-
ants were not evidence that the petitioner received lumber from Alexander, nor that there was a
special agreement to receive such lumber in payment of petitioner’s demand. The petition charges
that mmoney is due. It contains nothing about any lumber transactions between the parties. The
petitioner does not call for the oath of the defendants in any such behalf, and cannot be bound
thereby. Answers in chancery, and the like cases, are received as evidence upon the sole ground
that the complainant calls on the defendant to answer upon his oath touching the matter in con-
troversy. The judgment below ought to be reversed, and a decree entered for the amount of' the
petitioner’s demand. )

CHARLES C. BONNEY,
Attorney for Plaintiyf in Lrror.
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SUPREME COURT OF ILLINOIS,
Third Division— April Term, 1859.

WILLIAM SENIOR Y

V8. & E " e
rror to Peoria Cireuit Court.
ALEXANDER BREBNER, |

ANN BREBNER.
BRIEF OF DEFENDANTS IN ERROR.

1st. The testimony of petitioner was properly excluded from the jury
on the trial below. The allegata and probata must coincide. Here, the
contract set out in the petition, was made on or about the 5th of December,
1854. The proof related wholly to a contract made prior to August,
1853, all the work under which was done and possession delivered, before
December, 1853 ; the variance is fatal. Under this statute the contract
must be set out ; time is material, and the proof must correspond.

Mech. Lien Layw, section 4 ; 3 Scam. 189, 544.
1 Gil. 428 ; see page 425 ; 4 do. 566.
3 Watts & Serg. 259; 9 Watts and Serg. 186.

2d, There being no evidence before the jury, the verdict was, of course,
right ; besides, the original answers of the defendants showed payment
in full, and were responsive to the bill on this subject, and, therefore,

evidence of that fact.
8 Gilman, 268 ; 1 Gilman, 433.

That the payment was made in lumber, does not alter the case; more-
over, no replications are filed to these answers ; the only replication put
in, is limited expressly to the amended answers, which relate to the title
to the lot only; so that, whether responsive to the bill or not, the allega-
tion of payment stands admitted on the record.

3d. The contract was with Alexander Brebner alone. Ann claimed
the property in her own right, by deed of gift from her father, and not as
trustee for him. In this, both the answers concur, and are distinetly re-
sponsive to the bill, and there is no proof to the contrary. The petition
was filed on the 22d of February, 1856. The proof clearly is, that the
work was done, and possession delivered in November, 1853, and the peti-
tion alleges that the payments fell due as the work progressed. As to
Ann Brebner, then, the proceeding was not commenced in due time ;
more than six months had elapsed, and she is protected by the limitations
of the act. It is only as against the debtor that the limitation does not

apply.

8 Gilman, 261; 4 Scammon, 531.
COOPER,
For Defendants in Error.
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STATE OF ILLINOIS, SS .. .. IN THE SUPREME COURT AT OTTAWA,
OF TEE APRIL ’I":E:RM, A.D.1859.
WILLIAM SENIOR, (
4 VS, Error 10 Prorra Circurr Cor e,
ALEX’R BREBNER & ANN BREBNER. f

ABSTRACT.

Petition” for Mechanics’ Lién, filed February 22, 1856, alleging verbal contract
made on or about Dec. 5, 1854, to furnish materials and erect buildings on L. 7,
B. 63, M., V. & L.’s addition to Peoria, without unreasonable delay, for what
same reasonably worth, payable as work should progress. Performance averred,
buildings’ reasonable value $2000. Ann holds legal title for use of Alexander,
real owner, usual prayer, &e.

Specification of petitioner’s demand.

Answer of Alexander, filed Dee. 1, 1856. States contract in writing for housc
June 13, 1853, and verbal contract for other buildings shortly after. Contract
price for all $877.30. Payment mostly in lumber furnished between June 1,
1853, and last of October, 1855. Charges copy of contract in writing attached.

TFurther answer of Alexander, admitting that he bought the lot and gave it to
Ann, his' daughter.

Answer of Ann, filed Nov. 15, 1858, denying knowledge of contract, &e. She
owns, lot; Senior erected buildings; belzeves there was a written-contract, and that
Senior has been paid, &e.

Further answer of Ann, admitting gift of premises, d&ec., as stated by Alexander.
Cannot give dates.

The several answers are on oath.

Replicatiou filed March 3, 1859.

Proceedings of court.

Trial by jury. Verdict for detendants.

Motion for new trial. Overruled and judgment.

Bill of Exceptions, to wit:

Proof by five witnesses that in 1853 petitioner furnished materials and erected
buildings as charged, under personal orders ot Alexander. Buildings not erected
under any written contract or specifications. Worth $2010. Defendants took
possession in Nov., 1853, but house not wholly finished or accepted till some time
in 1855, when ¢ was, fintshed by Senior and accepted by Brebner.

The court, against the objection of petitioner, excluded all his evidence for the
reason that there was a variance hetween the Zime laid and the time proved for the
making of the contract.

The answers of the defendants had been read. There was no other evidence.

ERRORS, TO WIT:

1. Exclnding petitioner's evidence.
. Misdirecting the jury.
. Verdict against evidence.
4. Verdict against law.
5. Overruling motion for new trial.
6. Judgment for defendants.
7. Refusing decree for petitioner.
Joinder in error.




BRIEF OF PLAINTIFF IN ERROR.

1. The allegation of time is émmaterial, and there is no variance. The material questions be-
tween these parties were,—Did the petitioner furnish the materiols and erect the buildings? If
s0, how much ought he to receive therefor?

Statute of Mechanics' Lien, Sec. 2, 4, 13, 17, 20, 22, and 23.

Lete gwreccecliy 7/ ' /.
’
2. The petition, like @ declaration, must contain a statement of the cause of action.

3 Scam. R. 544. é
’@& W & =

3. If a parol contract is stated to have been made on a particular day, the plaintiff’ is not con-
fined in his proof to the day laid.

Gould Pleading, p. 89 sec. 64. p. 90 sec. 65.
1 Chitty Pleading, 257, 258.
1 Greenleaf Evidence, sec. 61.

4. It is sufficient if the sussrance of the issue be proved.

1 Greenleaf Evidence, sec. 56, 61.
' 5
w W % W S

5+ Even in a criminal case the time laid is not material.

Wharton's Criminal Law, 220.

6. The petitioner was entitled to a decree tfor the amount claimed. The answers of the defend-
ants were not evidence that the petitioner received lumber from Alexander, nor that there was o
special agreement to receive such lumber in payment of petitioner’s demand.  The petition charges
that money is due. It contains nothing about any Lwmber transactions between the parties.  The
petitioner does not call for the oath of the defendants in any such behalf; and cannot be bound
thereby. Answers in chancery, and the like cases, are received as evidence upon the sole ground
that the complainant calls on the defendant to answer upon his oath touching the matter in con-
troversy. The judgment below ought to be reversed, and a decree entered for the amount of the

petitioner’s demand. % 45 r
w W ’ [}

CITARLES C. BONNEY,

W . " = dAttorney for Plaintiff in Error,
W —_ /2
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STATE OF ILLINOIS, 8§ .. . . IN THE SUPREME COURT AT OTTAW A,

OF THE APRIL TERM, A. D. 1859.
WILLIAM SENIOR,
Vs.
ALEX'R BREBNER & ANN BREBNER.

ABSTRACT.

Petition for Mechanics’ Lien, filed February 22, 1856, alleging verbal contract
made on or about Dec. 5, 1854, to furnish materials and ereet bnildings on L. 7,
B. 63, M., V. & L.s addition to Peoria, without unreasonable delay, for what
same reasonably worth, payable as work should progress. Performance averred,
buildings’ reasonable value $2000. Ann holds legal title for use of Alexander,
real owner, usual prayer, &e.

Specification of petitioner’s demand.

Answer of Alexander, filed Dec. 1, 1856. States contract in writing tfor house
June 13, 1853, and verbal contract for other buildings shortly after. Contract
price for all §877.30. Payment mostly in lumber furnished between June I,
1853, and last of October, 1855. Charges copy of contract in writing attached.

Further answer of Alexander, admitting that he bought the lot and gave it to
Ann, his daughter.

Answer of Ann, filed Nov. 15, 1858, denying knowledge of contract, &e. She
owns lot;” Senior erected buildings; believes there was a written contract, and that
Senior has been paid, &e. £

Further answer of Ann, admitting gift of premises, &e., as stated by Alexander.
Cannot give dates. :

The several answers are on oath.

Replication filed March 3, 1859.

Proceedings of court.

Trial By jury. Verdict for defendants.

Motion for new trial. Overruled and judgment.

Bill of Exceptions, to wit:

Proof by five witnesses that in 1853 petitioner furnished materials and erected
buildings as charged, under personal orders of Alexander. Buildings not erected
under any written contract or specifications.  Worth $2010.° Defendants took
possession in Nov., 1853, but house not wholly finished or accepted till some time
in 1855, when <t was finished by Senior and accepted by Brebner.

The court, against the objection of petitioner, excluded all his evidence for the
reason that there was a variance between the tZme laid and the time proved for the
making of the contract.

The answers of the defendants had been read. There was no other evidence.

ERRORS, TO WIT':

1. Excluding petitioner's evidence. .
2. Misdirecting the jury.

3. Verdict against evidence.

4. Verdict against law.

5. Overrnling motion for new trial.
6. Judgment for defendants.

7. Refusing decree for petitioner.
Joinder in error.

Exrror 10 Proria Circurr Corxer.



BRIEF OF PLAINTIFF IN ERROR.-

o ¢ . Bt . . . . . r
I Tihe allegat}on of Zume is immaterial, and theve is no variance. The material questions he-
tween these parties were,—Did the petitioner furnish the materisls and crect the buildines it
s0, how much ought he to receive therefor? ‘

Statute of Mechanics’ Lien, Scc. 2, 4, 13, 17, 20, 22, and 23.

2. The petition, like a declaration, must contain a statement of the caunse of action.

3 Scam. R. 544.

3. If a parol contract is stated to have been made on a particular day, the plaintiff is not con-
fined in his proof to the day laid.

Gould Pleading, p. 89 sec. 64, p. 90 sec. 65.
1 Chitty Pleading, 257, 258.
1 Greenleaf Evidence, sec. 61.

4. It is sufficient if the sussrance of the issue be proved.

1 Greenleaf Evidence, sec. 56, 61.

5 Even in a ceriminal case the time laid is not material.

Wharton's Criminal Law, 220.

6. The petitioner was entitled to a decree for the amount claimed. The answers ot the detfend-
ants were not evidence that the petitioner received lnmber from Alexander, nor that there was a
special agreement to receive such lumber in payment of petitioner’s demand. The petition charges
that money is due. It contains nothing about any lwmnber transactions between the parties. The
petitioner does not call for the oath of the defendants in any such behalf, and cannot be bound
thereby. Amnswers in chancery, and the like cases, are received as evidence upon the sole ground
that the complainant calls on the defendant to answer upon his oath touching the matter in con-
\h'u\'ors'v. The judgment below ought to be reversed, and a decree entered for the amount of the
petitioner’s demand.

CITARLES C. BONNEY,
Attorney for Plaintifi in Error.
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