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Printed By Beacn & BARNARD; 14 South Clark St.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

James H. Orne,
Plaintiff in Error,
VS.

Isaac Cook, S
Defendant in Error.

Error 10 Coox Circurr Courr.
5

PLAINTIFF’S POINTS AND AUTHORITIES.
[fe

The Circuit Court should have sustained the plaintift’s motion to strike
out the issue tendered by the plea of the Statute of Frauds. The prom-
ise or undertaking declared upon, and established by the evidence, was
an original promise. It was a promise to endorse, or guarantee, or as
the witness, Henkle, expresses it, to dack the notes of Hulme & White.
The promise, it fulfilled, would have made the defendant conditionally
liable to pay the notes ; but with that liability we have nothing to do,
for the reason, that the defendant violated his agreement to assume it.
This action is based upon defendant’s promise to endorse, and his failure
and refusal to do so. The plaintiff complains that the detendant has vio-
lated his agreement to do an independant act, the doing of which would
have created the conditional liability and given the plaintiff' security.
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The promise declared on is certainly not within the langnage of the
Statute of Frauds, which is that, ¢ No action shall be brought whereby
to charge the defendant upon any special promise to answer for the debt,
default or misearriage of another person, unless,” &e. 1f Hulme & White
had promised to give an endorser, and the defendant had promised to
furnish the endorser if they failed to do so, or that he would see that
the endorser was provided, as agreed by Iulme & White, such a promise
of the defendant would have been collateral to the promise of Hulme
& White, and within the Statute of Frauds. But here, Hulme & White
do not agree to give the endorser. Their promise is to sign the notes as
makers, and the defendant promises to endorse them ; and the plaintift,
relying upon the defendant’s promise, parts with his goods. The agree-
ment was a tri-lateral one, and the promise of cach party was an original
and independant promise.

1 Smith’s Leading Cases, 274.

De Wolf vs. Rabaud, 1 Peters, 476.
Tounsley vs. Sumzral, 2 Peters, 170.
Burkett vs. Bevan, 1 Bing. N. C. 103.

Tt is submitted that the decision in Carville vs. Crane, 5 Hill, 488, is
not good law in this State. If the foregoing positions are sustained by
the Court, then the defendant’s second plea was inapplicable, and the
issue formed upon it was wholly immaterial, and should have been strick-
en out, on the plaintitf’s motion. ‘

UL

The Circuit Court erred in overraling the plaintift’s motion for a new
trial. The promise of defendant was in writing duly signed by him (Ab.
9 and 12). This is all our statute requires in any case. As to the facts
and circumstances, there is no dispute or conflict of evidence; and, as
we regard them, nothing but perverseness of the jury, and willful disre-
gard of the testimony, could enable them to find against the plaintiff.

The facts, briefly stated, are as follows :

In the fall of 1854, Hulme & White leased the hotel * Young Ameri-



(8)

ca” from defendant—he promising to assist them in furnishing it (Ab-
stract 11). With this understanding, Hulme went to Philadelphia
to select furniture for the house. He called upon witness, Henkle, who
was a cabinet maker, and was introduced by Mr. Henkle to the plaintift.
He examined plaintitt’s stock of carpetings, and was satisfied with thewm.
He wanted to purchase upon credit, and oftered the defendant as security ;
and to ascertain the defendant’s responsibility, Mr. ITenkle came to Chi-
cago, and made inquiries.on behalf of himself and the plaintiff. Satis-
fied with the result of his inquiries, Mr. Henkle returned to Philadelphia,
and reported to the plaintiff. The plaintitf and Mr. Henkle then fixed
the terms upon which they would respectively sell their goods for the
furnishing of the honse. These terms, Mr. Henkle, acting for himself
and for the plaintiff, communicated in a letter to Hulme & White. The
terms were : Hulme & White’s note, at six months, for one-third of pur-
chase, and for the balance their two notes of equal amounts, endorsed
or backed by detendant, payable in 12 and cighteen months from date of
sale. The letter of Mr. ITenkle, stating these terms, was received by
Hulme & White, and was, by Mr. Hulme, shown to the defendant, who
assented to it fully. Mr. Hulme, acting for Hulme & White, thereupon
wrote to Mr. Ilenkle, accepting the terms, and the defendant, in the same
letter and over his own signature, added his assent thereto. This letter
Mr. Henkle received and showed to the plaintiff, and upon the strength
of the defendant’s promise therein contained, the plaintiff parted with
his goods to the amount of about $2,560.00 (Ab. 10 and 13) aud the goods
were used in furnishing the hotel of the defendant, as proposed (Ab. 9).
Here then was a proposition from the plaintiff, accepted by the defend-
ant in writing signed by him, together, constituting an express contract,
or agreement, upon which the plaintiff relied, and upon which he acted.
The plaintiff performed Lis part of the contract in good faith. The de-
fendant was often requested to perform on his part, but as often neglected
to do so. Why should he not answer in damages for his default ?

ITI.

The defence, urged on the trial, was, that the undertaking of the plain-
tiff and the witness, Henkle, was joint; that it was an entire agreement
to furnish carpetings and cabinet furniture for the hotel, and although



(4)

the defendant’s promise was valid and binding upon him, and although
plaintift furnished the carpetings in pursuance of the contract, yet the
contract being entire, and the cabinet furniture not having been furnished,
the defendant was not bound to sign the notes to the plaintiff. The evi-
dence does not support this theory. The plaintiff and Henkle had no
business connection whatever. It was perfectly nnderstood by all par-
ties, that plaintiff had no interest in the cabinet furniture, and that
Henkle had no interest in the carpetings. They were separate business
houses, and separate bargains were made with each by Hulme & White.
The terms of credit were the same in each case ; but they were terms,
as Mr. Henkle testifies, upon which 7 wowld sell my goods, and Mr.
Orne would sell his.” (Abstract 12).

Mr. Henkle’s warerooms and goods were destroyed by fire, and there-
fore he could not fulfill his contract (Abs., 12) ; and the cabinet furniture
was afterwards purchased, as Mr. Hulme says (Abs., 9), in Cincinnati,
upon the same terms, Mr. Henkle had agreed to furnish it upon. But
the carpeting the plaintiff did furnish, and the defendant knew it. He
must also have known -that Henkle could not and did not furnish the
cabinet furniture, for he consented to and made the same terms with
the Cincinnati house. When the notes to the plaintiff, which he had
agreed to endorse, were presented for his signature, he did not deny
his agreement or his obligation to fulfill it, to Mr. Orne ; nor did he then
urge or intimate the objection now made by his counsel (Abs., 10); thus
showing that he understood the relations ot the parties, and that the con-
tract wus a separate one with each of them. In short his treatment of
the matter was an admission of his obligation to sign the notes.

‘With respect to the carpeting, My. Henkle acted simply as the agent
of the plaintiff, and without the slightest personal interest. And this
defence is as unreal as it is unjust.- The carpets were retained in the
hotel, and as well might Hulme and White deny their obligation to make
the notes, for the reason suggested, as the defendant to endorse them.
‘We insist that the jury in their verdict, and the Circuit Judge, in overrul-
ing the motion for a new trial, wholly disregarded the evidence in the
case: and that, for this reason, the judgment should be reversed.

McALLISTER, JEWETT & JACKSON,
Attorneys for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

JAMES H. ORNE,
. Plaintiff in Error.
T ERROR TO THE
¢ ; . Coox Counry Crrcurr Courr.
ISAAC COOK,
Defendant in Error.

ABSTRACT OF RECORD.

Tims was an action of Assumpsit, brought by the plaintiff in error
against the defendant in error, to the June term, A. D. 1858, of the Cook
county Circuit Court.

The Declaration was filed on the 1st day of November, A. D.
1858, and containg eight counts.

The first Count is in substance as follows: That heretofore, to
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That the cighteen months have long since elapsed, but that said two in-
stalments are wholly unpaid.

The Fourth Coumnt scts forth, that in consideration that plain-
tift had bargained and contracted to sell to Hulme & White certain
other carpetings of great value, to wit, of the value of $2566.38,
to be used by said Hulme & White in the furnishing of a certain
other hotel of the defndant, to be occupied by Hulme & White as
tenants of defendant, and in further consideration that plaintiff, at the
special instance and request of the defendant, would deliver to the said
Hulme & White said carpetings, for the purpose aforesaid, and would
extend the time of payment for the same, so as to make the purchase
price thereof payable in three equal instalments, in six, twelve and
eighteen months respectively from date of said delivery, he, the defend-
ant, undertook, and then and there p.romised the plaintiff that he would
guarantee the payment of the two-thirds of the purchase price of said
carpetings, having the longest time to run, to wit, the two instalments
of said purchase price payable respectively in twelve and eighteen
months from the delivery of said carpetings. That the plaintift, confid-
ing in the promise of the defendant, atterwards delivered to Hulme &
White, for the purposes aforesaid, said carpetings, and extended the time
for the payment of the purchase price, and made the same payable in
three equal instalments, in six, twelve and eighteen months from the date
of said delivery ; of all which detfendant had notice.

The count then avers the lapse of the eighteen months from date of
delivery ; that Hulme & White have wholly failed to pay the two instal-
ments of the purchase price payable in twelve and eightcen months
from date of delivery ot the carpetings, of which defendant had notice.
Yet the detendant, although requested so to do, has not guaranteed to
the said plaintiff’ the payment of said two instalments, or paid, or caused

to be paid, the same, or any part thereof.

The Fifth Count sets forth, that the defendant, in consideration
that the plaintiff would sell and deliver to Hulme & White certain goods,
&ec., to be used in furnishing a hotel of the defendant, in Chicago, vecu-
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pied by said HHulme & White as tenants of defendant, and would give
time of payment thercfor, making the whole price payable in three equal
payments, payable respectively in six, twelve and eighteen months from
date of sale, he, the defendant, guaranteed to the plaintiff the payment
of two-thids of the price, that- is to say, the two instalments payable in
twelve and eighteen months from date ot sale. * That the plaintiffs, relying
upon the promise and gnaranty of the defendant, afterwards sold and de-
livered to said Hulme & White, for the purpose aforesaid, said goods,
&e., amounting to $2566.38, and gave time of payment, making it pay-
able in equal instalments, in six, twelve and eighteen months from date
of sale, of which defendant had notice. That more than eighteen months
have elapsed since said sale, and neither the said Hulme & White, nor
the said detendant, have paid said two instalments, or either of them, or

any part thereof.

The Sixth Count sets forth, that in consideration that plaintiff
would, at the special instance and request of defendant, sell and deliver
to Huline & White certain other goods, &c., to be used in furnishing a
hotel of the defendant, in Chicago, to be occupied by the said Hulme &
White, as tenants of defendant, and would give fime of payment for the
whole price thereof, making the same payable in three equal instalments,
in six, twelve and eighteen months from date of sale, he, the defendant,
undertook, and then and there promised the plaintiff that he would en-
dorse the notes of Hulme & White for the amount of two-thirds of the
purchase price of said goods; that is to say, the two-thirds having the
longest time to run, and being the two instalments payable in twelve and

eighteen months from date of sale.

That the plaintiff, confiding in the promise of defendant, sold and de-
livered to Hulme & White, to be used in furnishing said-hotel of defend-
ant, goods, &c., to the amount and value of $2566.38, of which defend-
ant had notice. That within a reasonable time after the sale, to wit, on
the 1st day of January, A. D. 1855, two notes of said Hulme & White,
each for one-third ot the price of said goods, and payable respectively in
twelve and eighteen months from date of said sale, being for the
two instalments of said price having the longest time to run, were, at the
instance of the plaintiff, duly presented to said defendant for his endorse-
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ment thereof, and the defendant was requested to endorse the same, in
pursuance of his promise aforesaid, but that he wholly refused, and has
ever since refused do do so.

That although the eighteen months from date of said sale have long
since elapsed, and the two instalments of said purchase price, for which
defendant was to endorse the notes of said Hulme & White, have long
since become due, yet the same has not, nor has any part thereof been paid.
That when the same became due respectively, the said Hulme & White
were, ever since have been, and still are, insolvent, and unable to pay
these debts, and that suit against them would have been unavailing. That
although Hulme & White have at all times since date of said last men-
tioned sale, been ready and willing to execute and deliver to plaintiff
their notes for the two instalments of the price of said goods, &e., afore-
said, and_ have often, at the instance of the plaintiff, requested the de-
fendant to endorse their notes for the same, according to his promise,
&e., yet the defendant, in disregard of his promise, &c., has not en-
dorsed said notes, or either of them, or paid the amount of said two in-
stalments, or any part thereof, but has untterly refused so to do.

The Seventh Count states that whereas, heretofore, to wit, on the
1st day of November, 1854, in consideration that the plaintiff had bar-
gained to Hulme & White certain other goods, &c., of the value of
$2566.38, to be used in furnishing a certain other hotel of the defendant,
in Chicago, to be occupied by said Hulme & White as tenants to defend-
ant, known as the Young America, and in further consideration that the
plaintiff would sell and deliver to said Hulme & White said last men-
tioned goods, &e., to be used as aforesaid, and would give time of pay-
payment for the same, making the purchase price payable in three equal
instalments, payable in six, twelve and eighteen months from date of
sale and delivery, the defendant undertook and promised the plaintift
in writing, duly signed by him, (but which writing has since been acci-
dentally destroyed by fire, and therefore cannot be produced,) that he
would endorse the notes of said Hulme & White for the two-thirds of
said purchase of said goods, &c., having the longest time to run, to wit,
for the two instalments of said price payable respectively in twelve and
eighteen months from date of such sale and delivery.
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That the plaintiff, confiding in the said promise and undertaking of the
defendant, did afterwards, to wit, on the day and year aforesaid, sell and
deliver to said Hulme & White said goods, &c., of the value aforesaid,
and did give time of payment therefor, making the price payable in six,
twelve and eighteen months, in equal instalments, of which the defend-
ant was duly notified. That afterwards, and within a reasonable time to
wit, on the 1st day of January, A. D. 1855, plaintiff caused the promissory
notes of said Hulme & White, duly executed by them for the two instal-
ments of said purchase price, payable respectively in twelve and eighteen
months, to be presented to the said defendant for his endorsement, and
defendant was then and there requested to endorse the same, but that de-
fendant then refused, and has ever since neglected and refused, to en-
dorse said note, or either of them. That the eighteen months from date
of said sale and delivery have long since elapsed, but that said two last
instalments of said purchase price are wholly unpaid. That at the several
times when the same became due, Hulme & White were insolvent, and
suit against them to recover the same would have been wholly nnavail-
ing, of which defendant had notice.

30,31,32 The Eighth Count is in substance like the sixth.

33, 34

3T

Pleas.

1. General issue.
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2. That the said promises and-agreements in the declaration men-

tioned, and a memoraudum thereof, were, and each and every one thereof,
at the time of making thereof, in writing signed by the said defendant.

40,41,42 'Trial, and verdict for defendant, and motion for new trial.

43 Motiom for new trial overruled, and éxcepted to By plaintiff, and
44 final judgment on verdict for defendant.

Bill of Exceptions.

45 The Bill of Exceptions shows a trial at the April term, 1861,
before the court and a jury, and that on said trial the deposition of

George Hulme
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57 The bill of exceptions further shows, that plaintit, on said trial, read
to the jury the deposition of 3

George I. Henkle,
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. . (13)




1

72

(14)

Motiom for new trial for following reasons:
1. Verdict is contrary to the evidence.
2. Verdict is contrary to the law and the facts.

3. The court improperly overruled the motion of the plaintiff to
strike out the issue formed upon the defendant’s second plea.

Order of Court overruling motion for new trial excepted to by
the plaintiff.

Errors Assigned.

L. The court below erred in refusing, upon the motion of the plain-
tiff, to strike out the issue tendered by, and formed upon, the defendant’s
second plea.

2. The court below erred in overruling the motion of the plaintiff
for a new trial.

SCATES, McALLISTER & JEWETT,
Attorneys for Plaintiff in Error.
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Printed By BeAcE & BARNARD, 14 South Clark 8t.

SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

James H. Orne,
g Plaintiff in Error, |
A

Isaac Cook, ;
Defendant in Error.

A
Error 10 Cook Circurr Courr.

PLAINTIFF'S POINTS AND. AUTHORITIES.
i}

" The Circuit Court should have sustained the plaintift’s motion to strike
out the issue tendered by the plea of the Statute of Frauds. The prom-
ise or undertaking declared upon, and established by the evidence, was
an original promise. It was a promise to endorse, or gnm';mtee, or as
the witness, Henkle, expresses it, to dack the notes of Hulme & White.
The promise, it fulfilled, would have made the defendant conditionally
liable to pay the notes ; but with that liability we have nothing to do,
for the reason, that the defendant violated his agreement to assume it.
- This action is based upon defendant’s promise to endorse, and his failure
and refusal to do so. The plaintift complains that the defendant has vio-
lated his agreement to do an independant act, the doing ot which would
have created the conditional liability and given the plaintiff security.



II.

The Cireuit Court erred in overruling the plaintiff’s motion for a new
trial. The promise of defendant was in writing duly signed by him (Ab.
9 and 12). This is all our statute requires in any case. As to the facts
and circumstances, there is no dispute or conflict of evidence; and, as
we regard them, nothing but perverseness of the jury, and willtul disre-
gard of the testimony, could enable them to find against the plaintift.

The facts, briefly stated, are as follows :

In the fall of 1854, Hulme & White leased the hotel  Young Ameri-
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ca” from defendant—he promising to assist them in furnishing it (Ab-
stract 11). With this understanding, Hulme went to Philadelphia
to select furniture for the house. He called upon witness, Henkle, who
was a cabinet maker, and was introduced by Mr. Henkle to the plaintiff.
He examined plaintiff’’s stock of carpetings, and was satisfied with them.
He wanted to purchase upon credit, and offered the defendant as security ;
and to ascertain the defendant’s responsibility, Mr. Henkle came to Chi-
cago, and made inquiries on behalt of himselt and the plaintiff. Satis-
fied with the result of his inquiries, Mr. Ilenkle returned to Philadelphia,
and reported to the plaintift. The plaintitf and Mr. Henkle then fixed
the terms upon which they would respectively sell their goods for the
furnishing of the house. These terms, Mr. Henkle, acting for himselt
and for the plaintift, communicated in a letter to Hulme & White. The
terms were : IHulme & White’s note, at six months, for one-third of pur-
chase, and for the balance their two notes of cqual amounts, endorsed
or backed by detendant, payable in 12 and eighteen months from date of
sale. The letter of Mr. Henkle, stating these terms, was received by
Hulme & White, and was, by Mr. Hulme, shown to the deiendant, who
assented to it fully. Mr. Hulme, acting for Hulme & White, thercupon
wrote to Mr. Henkle, accepting the terms, and the defendant, in the same
letter and over his own signature, added his assent thereto. This letter
Mr. Henkle received and showed to the plaintift, and upon the strength
of the defendant’s promise therein contained, the plaintiff parted with
his goods to the amount of about $2,560.00 (Ab. 10 and 13) and the goods
were used in furnishing the hotel of the defendant, as proposed (Ab. 9).
Here then was a proposition from the plaintiff, accepted by the defend-
ant in writing signed by him, together, constituting an express contract,
or agreement, upon which the plaintiff relied, and upon which he acted.
The plaintiff performed his part of the contract in good faith. The de-
fendant was often requested to perform on his part, but as often neglected
to do so. Why should he not answer in damages for his default ?

INLI.

The defence, urged on the trial, was, that the undertaking of the plain-
tiff and the witness, Henkle, was joint; that it was an entire agreement
to furnish carpetings and cabinet furniture for the hotel, and although
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the defendant’s promise was valid and binding upon him, and although
plaintiff furnished the carpetings in pursuance of the contract, yet the
contract being entire, and the cabinet furniture not having been furnished,
the defendant was not bound to sign the notes to the plaintiff. The evi-
dence does not support this theory. The plaintiff and Henkle had no
business connection whatever. It was perfectly understood by all par-
ties, that plaintiff had no interest in the cabinet furniture, and that
Henkle had no interest in the carpetings. They were separate business
houses, and separate bargains were made with each by Hulme & White.
The terms of credit were the same in each case ; but they were terms,
as Mr. Henkle testifies, upon which 7 would sell my goods, and Mr.
Orne would sell kis.”  (Alstract 12).

Myr. Henkle’s warerooms and goods were destroyed by fire, and there-
fore he could not fulfill his contract (Abs., 12) ; and the cabinet furniture
was afterwards purchased, as Mr. Hulme says (Abs., 9), in Cincinnati,
upon the same terms, Mr. Henkle had agreed to furnish it upon. But
the carpeting the plaintiff did furnish, and the defendant knew it. He
must also have known that Henkle could not and did not furnish the
cabinet furniture, for he consented to and made thev game terms with
the Cincinnati house. When the notes to the plaintiff, which he had
agreed to endorse, were presenied for his signature, he did not deny
liis agreement or his obligation to fulfill it, to Mr. Orne ; nor did he then
urge or intimate the objection now made by his counsel (Abs., 10); thus
showing that he understood the relations of the parties, and that the con-
tract wus a separate one with each of them. In short his treatment of
the matter was an admission of his obligation to sign the notes.

With respect to the carpeting, Mr. Henkle acted simply as the agent
of the plaintiff, and without the slightest personal interest. And this
defence is as unreal as it is unjust. The carpets were retained in the
hotel, and as well might Hulme and White deny their obligation to make
the notes, for the reason suggested, as the defendant to endorse them.
We insist that the jury in their verdict, and the Circuit Judge, in overrul-
ing the motion for a new trial, wholly disregarded the evidence in the
case: and that, for this reason, the judgment shounld be reversed.

McALLISTER, JEWETT & JACKSON,
Attorneys for Appellant.
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