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Supreme Gourt of the State of Illinois,

IN TEIRD GRAND DIVISIOI.

Jonx Hariory & Lorey Hearn,

hi ARRIL TERY FOR 4. D, 1859,

Sern Lewis.

POINTS AND BRIEF. ;
This Suit was commenced by Writ of chlovin, by the Defendant Seth Lewis, in

December, A. D. 1857, in the Kane County Circuit Court, and was tried at the Janu-
ary Term of the said Court for 1858, before I. G. Wilson, Presiding, and a J ury, and
resulted in a verdict for Defendant in Error.

The Property replevied was a part of a Stock of Goods of a Retail Country Store ;
and the value of the Goods replevied amounted in all to some $800 or $900 at the
cost price. A full description of Goods replevied is set out on the first age of the
printed Abstract in this case—to which the Court is referred. The Defendant in Er-
ror, Seth Lewis, was engaged as a country merchant or storckeeper, in the Fall of
1857, at Lodi, in Kane County, and had been for some years before; and on the 22d
day of October, A. D. 1857, Lie sold the Store and Stock of Goods at Lodi, to one
(zeorge W. Alexander, who up to that time had been a farmer by occupation, and
owned a large and valuable Farm in De Kalb County, some five or six miles from
Lodi. ~This he exchanged for the Stock of Goods in the Store of Lewis, and for his
Store in Lodi in which the Goods were, and for his Book Accounts then outstandine
and unpaid. The Stock of Goods in the Store, the Store, and the Book Accounts, solc
by Lewis to Alexander, at the prices agreed on between them, amounted to some
twenty-seven hundred dollars more than what they called the Farm worth, in the ex-
change. At the time of the sale of the Goods to Alexander, Lewis was largely in debt
in Chicago, for goods purchased by him, and put into this Storc at Lodi. These debts,
to the amount of some twenty-seven hundred dollars, Alexander was to pay, or agreed
to pay; and to secure the payment of these, Alexander on the 22d day of October,
executed to Lewis a Chattel Mortgage on the entire Stock of Goods purchased by him
of Lewis, on some other property which he owned in Lodi, and also on the Book Ac-
counts. This Mortgage was recorded in the Recorder’s Office of Kane County—a copy
of which Mortgage, the acknowledgment of the same, and the entry made thereof on
the docket of the Justice by whom the acknowledgment was taken, are fully set forth
in the printed Abstract, on the first, second, and sixth pages thereof, to which the at-
tention of the Courf is directed, as this Mortgage is the source by and under which the
Defendant Lewis claims title to the Goods replevied, and bases his right to the pos-
session thereof. Alexander after making the purchase of Lewis took Immediate Ppos-
session of the Store, and at once commenced selling at retail the Stock of Goods
therein to customers and purchasers in the usunal way, and as is customary for mer-
chants to do, without any regard to the Mortgage to Lewis, and with the full know-
ledge of Lewis, up to the time he made sale of his entire Stock to the Plaintiffs Ha-
thorn and Ieath, which was on or about the ninth day of December, A. D. 1857, and
for the same he received full payment from them, at the time of sale. The Stock of
Goods sold to the Plaintiffs in Error by said Alexander was such part of the Goods
hought of the Defendant in Error as were then in the Store an(Funsold, with such
(toods and Groceries as he had bought from time to time to keep up the assortment
in the Store, and which had been mingled with those bought of said Lewis.

First Point. The Chattel Mortgage offered and admitted in evidence by the Court
below, was void on its face—

Lst. Because the Instriment purports to have been made, and is dated on the 23d
day of October, A. D. 1857, when the acknowledgment before the Justice is dated
October 22d, one day before the making and execution of the Mortgage by Alexander.
Instruments of the character of this Mortgage are to be tested by themselves, and as
they appear on their face, without the aid of explanatory evidence. Vide Record,
P 27-30.

2d. It is void on its face, and was not evidence for any purpose, because it does not
deseribe the Goods mortgaged with sutlicient distinetness, as it should have done—
giving the quantity and deseription of cach article included in the Mortgage, so that it
could be readily ascertained what was and what was not embraced within it.
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2 POINTS AND BRIEF.

3d. It is void on its face, and it cannot be made or set up as the foundation of a title
in any case, by the mortgagee, because it not only includes the Goods then in the
Store, but all that the mortgagor might buy during the continuance of the Mortgage ;
a provision as unheard of, as 1t is fraudulent and destructive to the best interests and
good faith of commercial dealing. By this provision the mortgagee held not only the
property in existence, and in the possession of the mortgagor, at the time of the exe-
cution of said Mortgage, but all that he may subsequently acquire, whether he makes
payment for it or not; and the mortgagor holds it against the just claims of the indivi-
(luals who furnished it, thereby creating a lien that is to cut off and exclude all persons
who may deal with or trust him with their property from collecting their claims, till
such terms as the exacting demands of a heartless mortgagee are fully met and satis-
fied.  Such unfair and unjust Contracts and Instruments have never met with favor
trom Courts, and we trust never will.

4th. This Mortgage 'is void, and cannot be used as evidence for any purpose, be-
cause it not only covers and includes the account books sold by the mortgagee to the
mortgagor, but all debts, accounts, and notes, that he may hold or have at the time
said t1\101‘trt;ag;e becomes due, without regard or reference to how made, or when, or
what the consideration of them might be. Vide Record page 27. Book Accounts and
Notes are not and cannot be the subject of a Mortgage, for the simple reason that Ac-
counts and Notes are not property for such a purpose.

5th. This Mortgage is void in law, because it does not make any provisions for the
property to remain in the possession of the mortgagor, yet he was allowed to retain
and keep possession of it. The only provision in the Mortgage touching the possession
of the property, is in these words—* To have and to hold, all and singular, the Goods
*and Chattels hercinbetore granted, bargained and sold unto the said party of"the
*second part forever, said Goods and Chattels now remaining and continuing in pos-
“ session of the party of the first part, in the said town of Virgil.” Vide Record age
28.  This is only descriptive of the place where the Goods were at the time of the
making and exccuting of the Mortgage, but does not give the possession or provide for
the possession to remain in the mortgagor, according to the provisions of the Statute,
and Mortgages not containing such provision this Court has time and again pronoun-
ced void.  Vide 3 Gill R., page 455; Rhines vs. Phelps; 11 Illinois 617; 1 Scam.
296.

6th. This Mortgage was void in law, because it purports upon its face to be given to
secure the payment of certain Promissory Notes, or of the sum of money therein spe-
cified, to the mortgagee, when the evidence shows—(sce stipulation set forth on page
56 of Record, and witness Oliver, page 43, to which the Court is referred)—that these
were debts that the mortgagee owed, or was holden for, and were due to third parties,
but by arrangement made between the mortgagor and mortgagee, the mortgagor was
to pay. Yet the Mortgage does not so state, or define the mortgagor’s liabiTity, but
deseribes tbem as notes payable to the mortgagee, when in truth and in fact not a dol-
lar was to be paid to him. = Under the Mortgage, the mortgagee could claim the pay-
ment himself, if the mortgagor had made payment to the creditors of Lewis, as by
their agreement he had promised to do; and in this manner Lewis held a Mortgage
to secure to him the payment of' certain sums of money, and also had him held with
him as one of the makers of the notes given to third persons to pay these notes; and
he might at any time assign the Mortgage, or fail, or die. It a{)so had the effect to
hinder and delay creditors, as it assumed and asserted a debt to Lewis, when he did
not owe Lewis individually a dollar, thereby apparently doubling up his indebtedness,
and multiplying his liability twofold ; it was also another and different debt than that
set out in the Mortgage, and therefore made it void.

7th. This Mortgage was void in law, because it was understood, impliedly at least,
by the parties to 1t, it not expressed, that the mortgagor should continue to sell the
goods mortgaged contrary to the express terms of the Mortgage; if this cannot be
gathered from the face of the Mortgage itself, still the goods were left in his pos-
session, and he was allowed to deal with them, and sell and dispose of them, as a
merchant to his customers, down to the time he sold to the Plaintiffs in Error. Such
transactions always hatheen pronounced a fraud upon creditors and purchasers, and
always will be.  Vide 18 TlL., page 401—4; Comstock’s R., page 588.

Sth. The Defendant in Error is estoped by his own act from setting up the Mort-
gage and claiming title under and by virtue of it, to the Goods therein described, from
the fact, that when he sold the store, and the stock of goods therein, to the mortgagor,
and allowed him for nearly two months to go on and sell goods to his customers, and
in the presence of the mortgagee, at the rate of $40 to $70 per day, (vide testimony
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3 POINTS AND BRIEF.

of Hiram H. Bair, p. 44 of Record,) the Plaintiffs in Error had a right to assume and
believe that the mortgagee did not rely on his Mortgage, or claim any title by virtue
of it, for he allowed the mortgagor daily to sell and dispose of the property mortgaged,
as if' it was his own ; and if he assented and allowed him to sell to customers the pro-
perty mortgaged, he had the same right to sell and they to purchase all the property in
a bulk, as they had to purchase it by individual articles, or in small quantities. Lewis
could not allow Alexander to have possession of the pro})erty, and deal with it as
though it was his own property, and then assert title to it by virtue of his Mortgage ;
such acts and conduct will not stand against creditors or purchasers. Vide 4 Com!
stock, page 5883 18 Illinois, page 401.

9th. This Mortgage was not evidence for any purpose, from the fact that the entry
made in the Justice’s docket, was not such an entry as is required to be made by the
Statute, (Vide R. . of Scates, Treat ‘and Blackwell, page 813, sec. 2,) in this,—it
does not describe the property mentioned in the Mortgage, it being in the words and

figures following, to wit :—

“ Grorge W. ALEXANDER, ?
TO - Chattel Mortgage.
Sern Lrwis,
“ Mortgage of all the Goods of every kind and quality—Prints, Clothing, Drugs,
** Groceries, Medicines, Ready-made Clothing, Dry Goods, ITardware, Crockery, and
*all and singular, every article and articles, in the store formerly occupied by Seth
* Lewis, and situated on Block 2, Lot 4, in Lodi; also, one span of horses, color bay,
* medium size, black mane and tails, about cight years old ; one horse power, planing
** machine, tenanting machine, circle saw, and all machinery belonging to and at-
* tached to the shop for planing and purposes, and all other purposes. Said shop situ-
*ate between John Pickett’s dwellinghonse and Solomon White’s warchouse, on the
*north side of R. R.  Acknowledged this 22d day of October, A.D. 1857, before me.
“E. P. ROBERTSON, J. P.”
Vide Record, page 50, and Abstract pages 6 & 7. The entry made in the Justice’s
docket would show another and different Mortgage, for it entirely omits this part of
the Mortgage, to wit:— Also, all the goods and materials of every kind and descrip-
* tion belonging to said mortgagor in said store, during the continuance of this Mort-
» gage.  Also, all accounts and notes, book accounts, and indebtedness or debt of any
& imﬂviduul_nr individuals, in favor of said mortgagor, sole and belonging to the party
of the second part; also, all the goods which may be in said store at the time when
* this Mortgage shall be due and payable.” (Vide Record, page 28.) The entry made
in the Justice’s docket should be in the precise terms, and Jlould agree in description
in every respeet with the Mortgage, describing the same property in the same terms,
and just as full and no fuller than they are described in the Jﬂortgage; and unless it
does this, the Mortgage is void, and is not evidence for any purpose, and gives and
conveys no rights to the mortgagee. (Vide R. S., page 813, sec. 1.) And in this case
this is not done, but one-half of the descriptive part of the Mortgage is omitted. This
rovision of the Statute must be strictly complied with, and fully. conformed to, before
it can give any validity to the Mortgage. If such looseness is to be tolerated and
sanctioned, the Statute becomes a dead letter, and the entry is of no use, as it gives no
correct information of the property mortgaged, as it was intended it should. Vide 18
[llinois, page 400-2.

10th. The necessary tendency and effect of this Mortgage was to hinder and delay
ereditors, and it is therefore void as to ereditors and purchasers. It was intended by the
parties to it at the time it was made, that the property mortgaged should be exposed
for sale and sold. The property was bought for that purpose and that only, as the
mortgagee was fully advised ; and it was intended that the mortgagor should treat and
use it as his own property, and sell it, and when sold, the avails to be his own. Vide
17 Wendell R., page.492; 2 Pickering, page 129.

Second LPoint. The Court erred in admitting the declarations and acts of Alexander,
after he had sold to the Plaintiffs in Krror, to be given in evidence to the Jury. THis
statements and acts were not evidence for any purpose against them, after he had sold
to them—and their rights and interests should notﬁm\'e been prejudiced or jeopardized
by them; and the Court should have excluded them, he having received his pay
for his goods, and given full possession to the Plaintiffs in Error, he had no longer
any interest in common with them, but it was then his interest to do all in his
power to ]l)rcju(licc their rights to them, to avoid the penalties of the Statute for selling
mortgaged property. Ie also might have another and additional reason for so doing,
which might be to aid Lewis in holding them, and thereby have them applied in pay-
ment of his liabilities on Lewis’ notes: he might be a witness for Plaintifts in Error,
but not for Defendant in Error. And furthermore, all the acts and statements of
Alexander tending to show fraud, which were admitted as evidence under the protest
of the Plaintiffs in Error, were acts and statements made by him, after the commence-
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4 POINTS AND BRIEY.

ment of this suit by the Defendant in Error. See roturn of Sheriff, R., page 11;
Plummer’s testimony, R., page 32 ; Whites testimony, R., page 52.

Third Point. The evidence shows no fraud on the part of the Plaintiffs in Error for
they paid Alexander all that the goods were worth, to wit: some $3,500 or $4,000 for
them, as Bair testifies, and he was one of the witnesses for the Defendant in Error,
called and sworn by him, and one to whom Lewis had sold the goods before he made
sale of them to Alexander—and fraud is not to be presumed but must be proven, and
it requires the same amount ot evidence to establisﬁ fraud as it does to establish the
act of obtaining goods under false pretences in a criminal prosecution for that offence.
(Vide 4; Scam. 97. The Court also erred in admitting the hearsay evidence presented
in answers of witness Armstrong in regard to acts of Plaintiffs in Error. Vide Record
page 31.

ZLourth Loint. The Defendant Lewis had no right or claim under the Mortgage, or
power to take the goods, for the reason that the Mort age was given to secure him
against notes and claims that he was holden for, and had signed with Alexander as
surety for him, as John N. Oliver testified, (Vide Record, page 43 & 44; and stipu-
lation, page 56,) and which notes he had not taken up or paid, though Alexander had
paid a part of them, and until this was done, Lewis had no claim on him or the pro-
perty mortgaged; for no principle of law is better or more fully settled, than that
a surety cannot maintain an action against his principal, till he has paid or taken up
the debt. Vide Bonham vs. Galloway, 13 Tlls., 68; Shepard vs. Ogden, 2 Scam. 257 ;
Davis vs. The People, 1 Gill, 409,

Fifth Point. Alexander was a man of considerable property, besides these goods,
as was testified to by A. S. Babcock and others, and not contradicted. (Vide Record
page 51 and 52.) e estimated him to be worth some $4,000, so that Lewis’ debt
was not endangered, or he injured by the Plaintiffs in Error buying the goods, and
Alexander held the notes of 1Tathorn and Heath to the amount of some $3,000. (Vide
Record, page 5+.) And there is no pretence that Hathorn was not perfectly responsi-
ble, and a man of property.

Sixth Point. The testimony of Stewart, Thrall, and Burdick, show that they had a
great deal of feeling, and entertained strong and bitter feclings against the Plaintifts
in Error, and had taken sides and become partisans, and as such they testitied, and
so manifest was this on the trial, that it ought and doubtless would have weakened,
if it had not had the effect to lead the Jury to wholly disregard their evidence, had
not the Court allowed the statements and conduct of Alexander to have been given
and received as evidence, and thereby occasioned the Plaintiffs a great wrong and
injury.

Seventh Point. The Court should have sustained the motion which was made by
the Plaintiffs in Error, to suppress the Chattel Mortgage and withhold it from the
Jury, (See Record, page 50,) for the reasons above stated, and had the Court done
this, then the Jury must have found their verdict for the Plaintifts in Error under the
issue formed, for the Defendant in Error could no longer legally claim any rights,
powers, or privileges by virtue of the Mortgage, and it was not such an instrument as
the Plaintifts in Error or any other person was required to respect or regard, as it made
no provisions for the property mortgaged, remaining in the possession of the mortga-
gor, and it was not properly entered on the Justice’s docket, or properly and sufhi-
ciently described in the docket, or Mortgage, and it was the design and intention of the
mortgagor and mortgagee that the property should be sold by the mortgagor, and he
had been doing so as fast as he could ever since the making of it, with the knowledge

and assent of the mortgagee, and he purchased with this object, as the Defendant in
Error well knew.

Eighth Point. There is no evidence to warrant the verdiet of the Jury, and the
Court should have granted a new trial. By no testimony can it be said that the pur-
chase of the Goods in the Store was made by the Plaintiffs in Error, for the purpose
of defrauding the Defendant Lewis, nor did it place him in any worse condition than
he was in before, as the goods were sold for all they were worth, and he had received
in exchange for them, good paper, that his ereditors would gladly and willingly have
taken ; paper that was much better than Lewis’, and that his creditors would have
cheerfully accepted and taken in exchange for his, dollar for dollar. Then how was
he wronged or injured ? Alexander had been induced by Lewis to buy a stock of old
roods, and pay a big price for them, much more than they were worth, as Lewis
tnew at the time, but Alexander knew very little about mercantile business or trans-
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actions, and Lewis took ad rantage of' his ignorance.  But he soon learnt that he had
entered on a branch of business that he knew but little about, and he was anxious to
get out of it as soon as he could, and the hest way he could, and therefore sold as he
did to the Plaintiffs in Error; and heeause he diil s0, and did not allow Lewis to strip
him of all he had left, and prevent his creditors from getting their just claims and de-
mands against him; for the Court will bear in mind that lie had added to the stock
purchased by him of Lewis some twelve or fifteen hundred dollars worth of new gouds,
(see the testimony of 11, TI. Bair, page 45 of Record.) Lewis flares up and makes 2
i great ery about the sale, and secks to regain the possession of the goods, and claims
‘ that the acts and eonduct of the Plaintifts are fraudulent, because they have purchased
: and given their obligations to the full amount of the property bouglht, which are good

j and collectible, and by doing so, have given to Alexander an opportunity to sell
hy wholesale to responsible parties, the property that the Defendant was allowing him
to =1l by retail, (and often to irresponsible parties.) TIle stood by and saw the goods

—

: being sold at retail. and made no objections, though this was contrary to the letter of
: the instrument, and the intentions of the parties—if the Defendant in’ Error can claim
i any rights under it—but all this time he never utter one word of complaint, or even
' matle an objection.  If the purchase was made by the Plaintifts in Error for the pur-
i pose of defrauding Alexander’s ereditors, it is a little surprising that his creditors have
j - not endeavored to hold the goods, by asserting their claims, for they certainly could
; lay,a far better claim to them, and one that would meet with a more ready recognition

in {1 Court of Justice, than that of the Defendant Lewis.

' I

Ninth Point. The instruction marked No. 3 given by the Conrt, for Defendant in
Error, should not have becn given, for he had not shown himself a ereditor of Alex-
ander’s, or at least such a one as conld elaim any rights by virtue ot the Mortgage.

The Court erred in giving the instruction marked No. 4, asked by Detendant in
Error, and it was not law in this case, for Lewis did not lay a claim as creditor of
Alexander except by virtue of his Mortgage, and by that only.

The Court erred in giving the instruction marked No, 4}, asked by the Defendant

. in Error, and it was not law, for the reason that Lewis had no right to the goods until
such times as he had paid the debts that he had become surety for with Alexander.

The Court shonld not have given the instrnction marked No. 6, asked by the De-
tfendant in Error, because it is so drawn that its meaning is not clear, from its words ;
and secondly, Lewis had no rights under his Mortgage, it being void. By this in-
struction the Court impliedly asserted and instructed the Jury, that it was a valid
Mortgage, and in fact took the case from the Jury, and pronounced the verdict for
them in the case.

The Court shonld have given the “third” instruction asked by the Plaintiffs in
Error, for it correctly states the law in this case, and if this instruction had been given
the Jury must have found a verdiet for the Plaintifix in Error.,

The fourth” instruction asked by Plaintiffs in Error was law, and should have
been given by the Court.

The other instructions asked by the Plaintiffs in Error should have heen given by
the Court, as they correctly state the law, and had they been given by the Court, the
Jury must have found a verdiet for the Plaintiffs in Error, it they had paid any regard
to the said instructions, and it they had not, then the Court would have granted a new
trial. -

The verdict of the Jury was against the law in the case, and against the evidence,
and should have been set aside by the Court, and & new trial granted to the Plaintiffs

| in Error.  And the Court erred in not granting a new trial, because he had allowed
| ; improper evidence to go to the Jury, on the part and in the bebalf of the Dc.fcr}d.an.ts
in i‘]l'ror, and had excluded proper evidence offered on the part of the Plaintiffs in _
Krror; and also because he had erred in giving improper instructions on the part of
the Defendant in Error, and had refused to give instructions on the part of the Plain-
tiffs in Error that were proper, and stated correctly the principles of law governing
this class of cases; and because the verdict was against the law and evidence in the
case, and by this act would have restored to the Plaintifts in Error to some extent the
rights that they had been deprived of by the wrongtul ruling of the Court on the trial of
this case ; for it this Mortgage, in view of all the evidence in the case, and circumstances
surrounding it, is such an instrument as will be enforced and respected by Courts of
Justice, then a door will be thrown open wide enough to admit of transactions that must
have a direct tendency to deceive and defraud creditors and urchasers, and indirectly
sanction acts and conduct that will lead to the most doplorab]le results, and ultimately
unsettle and undermine the well-established and approved principles of the law in this

class of cases.
MAYBORNE & SMITII,
Attorneys for Plaintiffs in Error.
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p. 1.

112

Supreme Court of the State of Illinois,

INN' TEIIRD GRAND DIVISION.

Jonx ITarnory & Lorex Tlearm, )

LPlaintifis in Lyror,

vE: I} APRIL TERI TOR A D. 1859,
ST Lewis, J
Defendant in Error,

ABSTRACT OI' RECORD.

Ferst. This suit was commenced by Defendant in Error, by writ of Replevin, in
December, 1857, and tried at the Jannary Term of the Iane County Circuit Court
for 1858, Isaac G. Wilson, Judge presiding, and a Jury, and resulted in a verdict for
the Defendant in Error. The property replevied was as follows, as appears by the'
return of the officer, which was as follows: “Executed the within writ, this 11th day
of December, A. D. 1857, by replevying the following described property, it being a
part of the Property mentioned in said writ, and delivering the same to the Plaintift,
he having given bond which is hereunto attached, and by reading the same to John
ITathorn and Loren ITeath, Defendants, this 11th day of December, 1857; 10 part
pieces gingham, 1 piece gingham, 20 pieces of calico, 3 Bay State shawls, 2 summer
<hawls, satin stripe, 2 fancy shawls, 3 silk bonnets, 1 case ribbons, hosiery, and gloves
of different kinds, 3 pieces barred mulle, 60 yards of book muslin, 2 pieces dotted
mulle, 17 yards J. C. diaper, 8 pair buck skin mitts, 10 rolls paper cambric, 50 pieces
common cambric, 14 school hooks, 2 pieces changeable silk, 4 pieces curtain calico,
2 pieces turkey red calico, 205 yards delaine, 4 pieces Dleached muslin, 32 cotton
handkerchiefs, 12 men’s coats, 5 pair pants, 4+ vests, 1 piece black alpaca, 1 figured
alpaca, 1 piece plaid, double width dress goods, 1 piece blue merino, 1 green, 1 coburg,
I lyonese, 129 pairs shoes, 1 pair heavy boots, 1 jar of tinct. paregoric, 1 tinct. cinna-
mon, 1 cochechu, 1 squills, 1 peruvian bark, 1 epsom salts, 1 cream tartar, 1 sulphur, 1
antimony, 1 blue vitriol, 1 white, 1 T. T. acid, 1 creosote, 1 wintergreen, 5 10-12 Ger-
man bitters, 5+ gross screws, 5 mortice locks, 3 dozen door latches, 24 papers shoe
nails, 6 padlocks, 5 hammers, 2 hand saws, 3 coffee mills, 10 pair butts, 11 oil lamps,
6 dozen collars, 4 dog chains, 4 halter chains, 4 log chains, 6 pump reels and fix-
tures, 100 Ibs. Yump chains, 6 hoes, 3 spades, 2 shovels, 100 gallons stone ware, 22
howls, 8 doz. plates, 2 tea setts, white, 5 glazed mugs, 1 small white mug, 10 cream
pitchers, 6 white pitchers, 4 blue pitchers, 24 setts cups and saucers, 20 blue cups and
saucers, 3 cream jugs, 1 doz. cruets, vinegar, 4 cruets, pepper, 6 wire sieves, 6 drawing
knives, 2 setts knives and forks, 4 doz. table spoons, 5 doz. tea spoons, 1% Ibs. ground
cinnamon, 2 1bs. pepper, 2 1bs. spice, 5 cans powder, 11 plush caps, 8 cloth caps, 2 silk

hats, 29 fur hats, 200 wall paper, 3 picces denims, 1 case matches.” The remainder of
the remainder of the property mentioned in said writ, not found.

Second. The Defendant in Error alleges in his declaration, that the Plaintiffs in
Error unlawfully took and unlawfully withholds the property replevied, vide Record,
page 16; to which the Plaintiffs in Error filed their pleas,— “irst, “Non Cepit;”
Secondly, that the property replevied was the Ympcrtv of the Plaintifts in Error; and
Thirdly, that Defendant in Exror was not entitled to the s)ossessiun of the property re-

levied, on which pleas issues were joined. Vide Record, pages 20 & 2L

The Bill of Exceptions is printed at length, and is as follows :—

BET TR ? Kane County Circuit Court of the January Term of the said

VS, - : / =
Jons Harmory & Lones Hearn, sUotrt TR D RS

BILL OF EXCEPTIONS.
3e it remembered, that at the January Term of the said Court, for A. D. 1858, to
wit, on the tenth day of Febrnary, 1858, it still being one of the days of the said Jan-
uary Term of the said Kane County Circuit Court, the above entitled cause came on
for trial on the issues heretofore formed in said cause. And thereupon on motion of
the Plaintiff, a Jury was empanneled to try the said cause, and after the empanneling
of the Jury, the said Plaintiff; in order to maintain his cause of action under the issues

_ joined therein, offered in evidence the following evidence and testimony, to wit :-—

The Plaintiff offered in evidence a Chattel Mortgage, in the words and figures follow-
ing, to wit: This Indenture made this twenty-third day of October, 1857, Between
George W. Alexander, party of the first part, of the town of Virgil, County of Kane,
and State of Illinois, and Seéth Lewis, of the town of Virgil, same County, and State
aforesaid, party of the second part,

Witnesseth, that the said party of the first part, for and in consideration of the sum
of ten dollars in hand paid, received by the said party of the second part. do grant,
Dbarcain, and sell unto the said party of the second part, his heirs and assigns, the fol-
Jowine Goods and Chattels, to wit: All the Goods of every kind and quality. Prints,
Clothing, Drugs, Grocerics, Medicines, Ready-Made Clothing, Dry Goods, Hardware,
Crockery, and all and singular, every article and articles in said Store, tormerly owned
by Seth Lewis, and situated on Block two, and Lot four, in Lodi, Kane¢ County, [linois.
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Also, all the Goods and Materials of every kind and deseription, belonging to said
mortgagor in said Store, during the continuance of this Morteage.  Also, all accounts
and notes, book accounts, and indebtedness or debt of any individual or individuals in
favor of said Mortzagor, role and helonging to the party of the second part; also, all
the Goods which may be in =aid Store at the time when this Mortgage shall be due

28, and payable :—One span of horses, color bay, medium size, black mane and tail, about
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cight years old.  Also, one horse power, and planing machine, tenanting machine,
circular saw, upright to saw, and all machinery, belonging to said planing mill, and
machine shop, situate in said shops, or attached thereto, being in Lodi, on the north
side of the Rail-road track, hetween the residence of John Pickett, and the warehouse,
owned by Solomon White, IKane County, State of Illinois. To have and to hold, all
and singular, the Goods and Chattels, herein-betore granted, bargained, and sold unto
the said party of the second part forever, said Goods and Chattels, now remaining
and continuing in the possession of the said party of the first part, in the said town of
Virgil. Provided always, and these presents are upon these express conditions, that
it the party of the first part, shall and do, well and truly, pay or canse to be paid to the
said party of the second part, the sum of two thousand six hundred and thirty-seven dol-
lars and forty-five cents, payable as follows: one Note due and payable on the ninth of
November, 1857, $315 38-100 dollars; one ot two hundred and forty-six dollars, payable
26th day of November, A. D. 1857 ; one of one hundred eghty-four dollars 81-100, paya-
ble December fifth, A. D. 1857 : c¢ne hundred and fitty-two dollars and sixty-four cents,
ayable January nineteenth, A. D. 1858 ; one hundred sixteen dollars 38-100, payable
.ll:lnu:lry cighth, A. D. 18583 five hundred and forty-two dollars 50-100, payable
Mareh Sthy A. D. 18585 five hundred forty-nine dollars 29-100,, payable March 17th,
1858 ; Four hundred and four dollars 24-100, payable 21st day of March, A. D. 18583
One hundred fourteen dollars 88-100, payable fifth day of April, A. D. 1858 then,
these presents, and every matter herein contained, shall cease and be null and void.
Jut in case default shall he made in the payment of said sum of money, above men-
tioned at the time above limited for the payment of the same, or any part thercof, it
shall and may be lawtul for the said party of the second part, to take possession of
the said Goods and Chattels, wherever the same shall be, and to sell; and dispose of
the same for the best price which can be obtained therctor, at public vendue, or oth-
crwise, (giving six days’ notice to the said party of the first part, of the time and place
-of such sale,) and out of the money to arise by such sale, thereof to retain the said
sum of money above mentioned, and all charges tor keeping said property, and if such
-sale (it so much there shall be) rendering the surplus money (it any there shall be) to
the said party of the first part. And it is hereby agreed by, and between, the said
parties, that in case the said party of the first part, shall sell, assign, or dispose of, or
attempt to sell; assign, or dispose ot any of said Goods and Chattels, or remove, or at-
tempt to remove, trom said county, any of said Goods and Chattels, or if the same
ghall be levied upon, or seized by virtue of any execution, writ, or attachment, or
other process, against the said party of the first part, it shall and may be lawful for
the said party ot the second part, to take possession of the said Goods and Chattels,
and sell the same, in the payment of the said sum of money, above mentioned, in the
manner aforesaid.

In witness whercof, the said party of the first part, has hereunto set his hand and

seal, the day and year first above written.
G. W. Arexaxper. [L. S.]
STATE OF ILLINOTS, | r
Kaxe Covsty. y  This Mortgage was acknowledged before me, by George W. Alexander. this 22nd
day of October, A. D. 1857.
E. P. Roertsoy, J. P.

Filed for Record, October 24th, .\. D. 1857, at 4 o'clock P. M.

To the offering of which Chattel Mortgage, in evidence, the Defendants by their
counsel objected. ODbjection over ruled, Defendants excepted.

The Plaintift offered as a witness, . P. Robertson, who testified—

Was a Justice of the Peace, in Virgil in October last. This Mortgage was acknow-
ledged before me. I have no means of knowing whether it was executed before the
acknowledgement. Alexander signed it before me.

Cross Examined—It was filled up at the time I first saw it.

Jacob M. Armstrong. 1 know the parties to this suit. I have lived in Lodi two
years. I know the Store and Goods mentioned in Mortgage. Am Clerk for Lewis.
Lewis sold the Goods mentioned in Mortgage to George-W. Alexander about the

" 22nd of October last. T was present at the time of the replevy. Samo goods replevied
as covered by Mortgage. I heard of the sale by Alexander to the Defendants. I am
inclined to think it was about the first of November. Think it was nearer the ninth
of December last. I was present when demand was made by Lewis of the Defendants
for the goods. It was about the 6th or 7th of December, on Wednesday, some threc
days after the sale to Defendants. James Lewis and myself were with Seth Lewis.
My, Seth Lewis came in and asked John Ilathorn if he had bought the goods of Alexan-
der. ITe said he had. ITe then asked if he knew that he had a Mortgage. Ile replied that
his brother had been to Geneva, and his lawyer, Mr. Mayborne, said the f&.[ortgage
was not good.  Lewis demanded possession.  Hathorn said, you will have to get it by
law, and the extent of the law. It was a very short time before that he had heard
ofit. Heard that Alexander and Defendant ITathorn were going in partners—that
Hathorn heard of the Mortgage and took in Heath—also heard that Hathorn’s brother
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had been down to Geneva. (The Defendants objected to the last three answers of
witness.  Objection overruled—exception.) g

Cross-Examined. I Aad been Clerk for Lewis. I owned the Store when the sale
was made to Alexander. The sale was on the 22d day of October 1857.  Alexander
went into immediate possession. Defendant ITeath was his clerk.  Alexander com-
menced selling Goods at once, and kept right on selling like any other store, until sale
to Defendants.  Plaintiff’ Lewis was in and about all the time; lives in Lodi; and was
in and about the store frequently, after the sale to Alexander.

Alexander bought a bill of new Goods in Chicago, which were put right in store;
a general, full assortment of Goods to fill up the complete assortment of the Goods in
store. Lewis’ sales per week before he sold to Alexander, averaged from 5300 to
%350, Alexander kept undisputed possession of store and Goods, from October 22d
until sale to Hathorn and Heath. I presume the Goods were in the possession of
Iathorn and Ileath at the time the demand was made by Lewis, which I swore to.

Sanford A. Plummer-—called. Know parties to this suit.  Know George W. Al-
exander slightly. Known him since October last. Know of Alexander being in the
store spoken of. Ieard him say that he Lad sold the store and Goods to I[lathorn
and Ileath, the Defendants. I was present when the invoice was taken. I moved
into a tenement connected with the store, after the sale on the 12th of December. |
was in and out of the store, while they were taking the invoice. I did not take much
notice. I am not competent to judge of the manner of taking the invoice. Ilathorn
had a book. White, the clerk, called oft the articles, and also Jenkins. I guess

Teath and Alexander were out and in, and didn’t keep record.  Alexander is not now

in Lodi. He left between two weeks: was there at his honse before his departure
after the sale. (Question.) * State where Alexander was Iriday and Saturday before
his leaving #” (Question objected to—overruled—exception.) ITe was in and out of
the store. (Question.) * State whether you know if he was secreting himself?” (Ob-
jection by Defendants overruled, and exceptions to the ruling of the Court.) He asked
me to shut the door, and said Charley Thrall was after him. The Defendants were
out and in of the store, about the business of the store at the time. (Question.) * State
whether either of the Defendants visited Alexander in any otherroom of the building?”
(Objected to by Defendants—overruled and exceptions taken.) Answer. I could not
state. I think Jenkins and White saw him. (The Defendants presented their general
objection to the admission of any evidence relative to the acts of Alexander, subsequent
to the sale, or conversations of him and the Defendants—objection overruled, and ex-
ception taken.). Think that Alexander was not to be generally seen ; know of some
being refused admittance by the Clerks of the Defendants, to the part of the store
building where Alexander’s family lived, through the store. Alexander’s wife sent me
for him, and White, the Clerk, told me he guessed he was not far off. (Question.)
« State whether Alexander’s wife has received letters from Alexander since he left 2”

11, (Objected to by Defendants—overruled—exceptions taken.) Answer. I heard her

say that she had. Alexander’s wife has sent by me for Defendants. I told them of
her wish to see them. She told me she had scen them. Mr. Alexander’s little girl
brought me a letter, and said her uncle brought it for me. Saw the man arrive. (ODb-
jection and exception.) T did not see the Defendants go into Mus. Alexander’s apart-
ments then—thought I heard their voices in there afterwards. I did not hear the con-
versation. (Objection and exception.) Alexander claimed to own the store before the
sale, and also three horses and four cows. Maybe he was worth four or five thousand
dollars. e might be worth more—might be worth from five to eight thousand dol-
lars. I recollect asking Alexander for boots while the sale was going on; he said they
were taken away. Iave heard Tleath say he bought and paid for the store; might
have heard something said about land scrip or Jand warrants. Don’t remember.

Cross-Examined.—Alexander was selling the goods in his store, at retail, all the
time until the sale to ITathorn and Heath. The time of the door being closed, which
I swore to, was while the inventory was going on. Think I have scen Lewis in the
store whtle in Alexander’s possession. ITave seen him there several times. I was at
work for Alexander, building, fixing lumber, &c., for barn. Alexander was there
when the goods were taken by the officer on the replevin writ.

Re Direcet. Alexander said, when he wanted me to close the door, that Charley

* Thrall was looking after Tim.

John Alexander. ITave understood that my brother was a merchant in Lodi. I
have lived in Iowa City, Iowa. I travel around some all the time. During the last
three months T stopped longest in Marion County, Towa. The last time I saw my bro-
ther George he was in Lowa City. (Objection to acts and statements ot Alcx:.uulcr sub-
sequent to sale renewed—overruled—exeeptions.) 1 don’t know where he is now. I
came from Towa City to Lodi. I brought no letters.  Mr. Perry stan)(:d at Lodi with
me. Perry came to this village with me. Perry had a L}a(-k.\ge with him ; he did not
tell me what was in it. Ile gave it to George's wife. I don’t know the contents. I
knew my brother was to be in Towa City. Ile sent a letter to Mz.u'mn County for me.
I had loaned my brother some moncey, and he told me his wite would pay me the

amount. I loaned him money to bear expenses—some $20 or $30. I came to sec his

family. 3
W J. Brown.—I am an attorney. T drew the Mortgage which has been presented.
I was not present when when it was acknowledged. Alexander and Seth Lewis came

to my office; said they were going to Chicago. I drew the Mortgage. All this was

on the same day.
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Cross-Examined.—Lewis came to me, and we went down to Mr. Plato’s. Came be-
fore the Goods were replevied. I had a conversation with Lewis at Sycamore. Ho
was talking about taking a Chattel Mortgage, and I told him [ would not take such
an one. 1 advised him to take better security. ¢

Re-Direct.—Lewis said Alexander was honest, and would pay up as the Notes be-
came due. I told him if he was honest it would be safe enough. [ transeribed from
book of accounts the Notes deseribed in the Mortgage. Lewis and Alexander were
present when the Mortgage was drawn up. '

Re-Cross Examined.—1 understood the Mortgage was to be given as collateral secu-
rity on the Notes, and to be void it Alexander took them up of the parties holding
them. . _
Charles Thrall.—I have seen the stock of Goods that has been spoken of. Talking
with Mr. Heath about them, he said, he bought the Goods subject to the Mortgage,
and bought them under value. Ile said if he could hold the Goods he would make a
yretty good thing of it. Ile said he calculated to follow Lewis as long as there was a
%iollu'r to his name. © We are bound to follow him as long as he has a dollar.” I was
Deputy Sheriff last October. I had some executions against [leath. I did not collect
them. Ile had no property that I could find. ) :

Cross-Examined.—I worked for Lewis last season. I work for him now. When I
hear anythine T tell Lewis. [ am a party in a suit with Lewis, in matters com)c(:tcfl
with this suit. I went to the store for costs at the time; Heath told me what I testi-
fied to in my direct examination. ITeath asked me about shooting; he said Lewis
could not frighten him. I said Lewis did not do anything about it. My feelings are
enlisted on the side of Lewis. I told him of this a few days after it was told me. This
suit is matter of talk among the majority of people in Lodi. Lewis, Armstrong :m‘d I
are together almost every night at the Post Office: Armstrong keeps the Post Office.
I have not been hired by Lewis to watel, only one night. I slept in Warchouse sev-
eral nights. Heath said to me, I shouldn’t use Lewis so, it he had not accused me
of boring his warchouse ; we ought to be together; but Lewis goes the other way.”
Heath and T have not been very good friends of late neither Lewis and Heath.
Heath said Lewis had accused him of breaking into his safe, and he had better not do
it. Ile said that it was nobody’s business when he bought, or how he bought.

Re-Direct Examination.—I was present when the Goods were replevied. ITeath
said he had had his hands tied up and now he was ready for a grab. I had a Ca. Sa.
against Heath last week. Somebody had bored up and let the grain out of the ware-
house.

John Pickett.—I know nothing of the Goods. I have heard talk about them. T
had a talk with Heath. IIe and I were walking. Ile said he had got Lewis right
where he wanted him,” and e meant to keep him there. Ile said he had got the
Goods, and if Lewis could hold them, well : it not, e should get them back. Nothing
was said that I remember about debts in Chicago, that Lewis didn’t know of, that be
would have to pay. Don’t know what that referred to.

Cross-Examined.—I am not particularly friendly to ITeath. Don’t know that T am
very hostile to him. Ile sued me once on a Mechanic’s Lein. I got a little riled; 1
guess I did —haven’t liked him very well since.

W. R. Burdick.—I know the parties to this suit. Knew the stock of Goods spoken
of. Was present at the time of the service of the replevin writ by the Sheriff. I was
selected to measure and count the Goods at the time of the service of the writ. I had
formerly owned a part of them before sale to Armstrong, and sale to Alexander. Du-
ring the service something was said about a case of calf skin boots. T scarched for
them. I should say that the boots were not in the store at the time. There was a
question raised in regard to some cravats that were missing. There were cravats called
for on the Sherift’s roll. We all set to looking. Mr. Bair said they were there a day
or two before. We could not find them. DBair and I talked about the boots. Teat
and I had some words about another case of boots—a new and full case. Ieath said
they were new goods, and not of the old stock. We had considerable words. ITeath
said I took too much interest ; it was none of my business ; he said if I took such a
stand against him, I should suffer for it. I told him that he and his party had tried
to rob Lewis, and I was going to stand by Lewis.

Cross-Examined.—My business has been selling goods. I came back to Lodi from
Como Station ; been there selling goods since I went out of trade in Lodi. When T
am in Lodi I make it my home at Esq. Robertson’s. E. P. Robertson, Esq., is now
selling the goods that were replevied. Lewis does his business and makes it his office
at Robertson’s, I stayed at Lodi until the last two weeks. I never was in the store
as clerk. I did not know what goods were in it. I happened in the store just hefore
dinner, at the time of the replevy. We commenced a little before dinner time to take
the inventory. I had heard the Sheriff was in town before I went over to the store.
Seems to me Lewis had spoken to me about coming over and helping. I can’t tell
certain whether I had scen Lewis that morning. I knew the Sherift had come with
the papers.  The Sherift told me I could help measure the goods, and count them ; he
did not tell me to keep tally. The Sherift did not tell me to look up the Goods. Suppose
I did so becanse I wanted to. T made myself pretty familiar about the Store. } pre-
sume I took down some goods.  Yes, I did tell ITeath, **I had his damned nose on
the ground, and I would grind it for him.” This was when we were talking about the
case of hoots, I did not find the case of boots on the Sherift’s roll. Knew of its being
there by hearing the Clerks talking about it. Knew the Goods were the same by the
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list in the Sheriffs hands. I don’t know whether the list was correct or not, Can’t
say whether the list was correct or not.  Can’t say whether it called for old goods. T
know I measured and passed some that looked new. I recognized some as a part
of the steck I had formerly owned. T sold out to Lewis sometime in July previous.
My invoice to him about $1200 or §1500. The way I knew Lewis’ Goods, was by
the cost mark. Itold by theletters. I cannot tell the letters of either mark, his or theirs.
The Clerks told me the letters. I knew of Alexander selling Goods there, some two
months ; Lewis knew of it, I presume; he ought to, he was right there.

Benjamin Stewart.—I had a conversation with Ileath soon after the replevin writ
was served. I met him on the strect. Ile said, “ Are you one of Lewis’ standing
army ?” I said, No. IIe said, “ Did you lay in the store house, the other night ?
ITe said, he understood I was one of Lewis’ hired men, to watch his property. Ile said,
Lewis had no need to have a standing army ; he had got most of his property.

Cross Examined.—Nobody was present when this conversation took place. I am
a blacksmith, by trade. I don’t do much now. I spend most of my time at the gro-
cery. I have talked these matters over. It is general talk through our part of the
country. I believe Lewis had somebody watching in the warehouse one or two nights.
Know of firing of guns one night; didn’t know of its being to take place. At the
time of this conversation, I met Ileath near the depot. Ile said, “ his standing army
was of no use to Lewis; he had got part of his property, and he would have' the rest
as soon as he could bring it around.” I never told of this conversation until last Mon-
day. Talked about it with Lewis; something about this matter. One of the Defend-
ants is not a very good friend of mine. I don’t know as they have any judgments
against me; have sued me once or twice.

“John Simmons.—I heard the gonversation spoken of by last witness. I was just be-
hind Ileath at the time. Ileath commenced at Stewart about the standing army.
Stewart seemed to stick up for Lewis. Heath said, “folks say I have a part of his
property ; but if I have, T’ll be damned, it I don’t have the rest.

LEthan J. Allen.—I was the officer who replevied the goods. I don’t recollect hav-
ing received any execcutions against ITeath, for some time past. Have had executions
against him. I have some now. I tried to find property ; I found none. Was present
when the goods were taken under the writ of replevin. [ don’t know much about the
matter of the boots spoken of. I know there was some inquiry made for them.

J. II. Mayborne.—I was at Lodi, the night or two before the sale to Defendants. T
will not be certain that T ever saw this mortgage (here the mortgage heretofore sef
" out, was handed witness) betore. I saw the record. T was not present at the time of

the sale. I saw none but my clients, when in Lodi.

Joln N. Oliver.—I know the Plaintiff Lewis. Know of his buying goods of Smith
Pollard and Co., of Chicago. I am bookkeeper of that hiouse. At the time Lewis sold
to Alexander, the firm would not take Alexander’s notes alone, for what Lewis was
owing on former deal, and so Lewis signed with him. I gave Lewis and Alexander
both notice when the notes were due. They have not been paid. We have a judg-
ment against Lewis, for $460 53-100; the judgment rendered in the Chicago Court of
Common Pleas. (The notes above spoken of shown by witness.)

Cross xamination.—Alexander made the payments of whatever has been paid on
these notes. There are two endorsments. Tﬂnese notes were given on Lewis’ original
indebtedness. At the time Lewis sold to Alexander as I understood it. Alexander was
to assume Lewis’ indebtedness. I started to draw them for Alexander, but one of the
firm spoke to me, and I drew them as they are. The endorsment which is erased, I

. made at the time we received a remittance from Alexander. I endorsed it immediately
upon receipt of the money, but by order of the firm erased it, and the amount was
applied on Alexander’s book account. A letter accompanied the remittance; I don’t
know what the directions were. It is our custom when we receive money, if we have

a book account, as well as notes, to apply remittances on the book account, instead of

the notes.

Iiram H. Bair.—I know of something being missing at the time of the replevin.
I had been Clerk for Alexander. I said, ¢ there is something wrong about those boots,
and I will find them.” T first knew of the Mortgage at the time the inventory was
being taken, when John Hathorn talked of going in partner. At that time I overheard
John Ilathorn say, “If there is a Mortgage, I will not burden myselt with the mat-
ter.” M. Ieath, John W. Jenking, Solomon White, athorn, and myself, took the
inventory. The sale to ITathorn and Ieath was after the inventory was taken, a day
or two. The store was closed while the inventory was being taken, but not at other
times.

Cross-Examined.—I helped to take the inventory at the time of the sale to Iathorn
and IMeath. It was a very fair inventory. I do not recollect the exact amount of the
footings. J. K. Armstrong and I owned the store once. We bought of Lewis. After
Alexander bought the stock he put in some $1200 or $1500 worth of new Goods. e
kept up the stock better than I ever knew it before. The average sales would overrun
[ sﬁwu d judge $40 or $75 per day, while Alexander was in the store. Alcexander took
Hathorn’s and Heath’s notes in part payment. e told me he had received all of his
pay. I know the stock of (%un(‘s well. T had been Clerk there all the while. Ha-
thorn and ITeath gave me their note for §594, in place of a note I held against Alex-
ander, and what Alexander owed me. The debt was partly for goods that had for-
merly belonged to me, and partly for services and labor as Clerk. I consider them
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amply good for the amount. I released Alexander on his note and my claim for this
note.” They paid Alexander; it must have been somewhere about $3,500. I saw
Alexander take the notes which they gave, and put them in his pocket book, and the
Defendants took possession. I was present when the writ of replevin was served.
[Teath told us we must not take new goods. The Sheriff only called for old goods,
and we clerks selected these as well as we could. There were no silk neck-ker-
chiefs in the inventory from Alexander to the Defendants. The clothing and sum-
mer goods had been laid away to keep them from the dust. W. R. Burdick was there
at the time of the replevy; he assisted in measuring goods; he was quite officious,
quarrelled with M. hcath a good deal, and used a good many hard names.

S. A. Plummer, re-called.—It was on Saturday that I moved to Alexander’s ten-
ement. Alexander lived there too. Alexander was not in the streets as much, after
his sale to ITathorn and Ieath, as usual. (Defendants again object to the admission of
evidence in regard to the acts and words of Alexander, subsequent to sale—objection
overruled, and exception taken.) Alexander was there in the back room most of the
time. I presume various persons had access to him, the Defendants and others. I
know they did. Hawley came to buy stoves, Alexander went to the window opening
into the store, and looked before he went out of his room. I thought from his manner
he was looking out for breakers. I have heard Heath say he was hard up. I think I
saw Mr, Mayborne in Lodi about the time of sale, but cannot say when or with whom.
I thought I saw him with some of these parties on the Railroad track.

Cross-Examined.—I thought it was Mr. Mayborne ; I might be mistaken ; thought
it was him or Mr. Burdick. It may have been Burdick. Other persons besides the
Defendants had access to Alexander in the back room—Esq. Robinson, Hawley. Jen-
kins, and others I don’t remember. .

‘Wm. H. Robinson.—I am a Justice of the Peace. I live in the town of Virgil, but
not in the village of Lodi. I took the acknowledgment of a Deed from Alexander
about the time of the sale; on Saturday, I think. I am in the village generally on
Saturdays. (Detendants objected to. admission of evidence, of Alexander’s acts or
statements, as before—objection overruled, and exception taken.) Alexander met me
in the street ; said he had been looking for me; wanted I should take the acknowledg-
ment of a Deed. I went in with him, and made the Deed to one John W, Bicknell.

Jicknell was not present. Yes, I think there was something said about not speaking
about the Deed having been made. Lodi is a village in Virgil, of some 300 or 400
inhabitants.

J. W. Bignall.—I know Alexander. I am a brother-in-law of Geo. W. Alexander.
(Objection to testimony in regard to acts and statements of Alexander, as before re-
newed—overruled and exception.) They say there was a Deed made out to me by

. Alexander, of the place where I live. 1 did not see the Deed. The understanding

was when Alexander bought the place, that it was for me, and I was to pay for it in
work as soon as I could. Think Alexander may have owed me $500. The place was
called worth $700 or $800. Alexander owed me mostly for work. I had loaned him
some money-—loaned him $41. T have his note still for $41, besides what he owed
me on book account. He owed me on book account some S8 or $10. I commenced
working for Alexander the latter part of last winter, and worked until the 1st of Nov-
ember. I worked at two dollars per day. I have received very little from him. He
has paid me $100—perhaps a little more ; perhaps a little less. IIe had a store ac-
count against me too for family groceries, and such like—somewhere about $60—may
have been more, may be less.

Cross-Examined.—I was sick when the Deed was made. Have been very sick.
This is the first time I have been out since my sickness. I worked for Alexander some
last winter. We have had no settlement. Don’t know exactly how much he does
owe me. I am a mechanie. I work at the sash and blind business.

E. J. Allen, re-called.—Burdick was suggested by Hathorn and Heath, at the time
of the replevy, to measure the goods. The Defendants themselves did not know all
the old goods from the new. DBurdick was called on by Armstrong and Bair to look
up the goods.

PLAINTIFF RESTED.

EVIDENCE OFFERED BY THE DEFENDANTS.

E. P. Robertson.—This is my Docket. (Iere witness produced a Justice’s Docket.)

I am a Justice of the Peace for the town of Virgil. T live in Lodi village. Ihave no

other Docket. This is the entry and record in my Docket of a Chattel ﬁ()l'tgage from

George W. Alexander to the Plaintift Lewis, and of which I took the acknowledgment,

as I testified in my previous examination by the Plaintiff; and is in the words and
figures following :—

“Grorer W. ALEXANDER
TO Chattel Mortgage.
“Serin LEwIs. :

“Mortgage of all the Goods of every kind and quality—Prints, Clothing, Drugs,

“ Groceries, Medicines, Ready-made Clothing, Dry Goods, Hardware, Crockery, and

«all and singular, every article and articles, in the store formerly occupied by Seth

“ Lewis, and situated on Block 2, Lot 4, in Lodi ; also, one span of horses, color bay,

“medinm size, black mane and tails, about eight years old ; one horse power, planing

“machine, tenanting machine, circle saw, and all machinery belonging to and at-
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“tached to the shop for planing and purposes, and all other purposes. Said shop situate
“hetween John Pickett’s dwellinghouse and Solomon White's warclhouse, on the north
“yide of R. R, Acknowledged this 22nd day of October, A. D. 1857, before me.

¥ “E. P. ROBERTSON, J. P.”
This is the only entry and vecord in my docket of @ Chattei Mortgage from George
W. Alexander to Seth Lewis. -

Cross-Examined.—I don’t remember when the Defendants looked at my docket.
Think it was after the sale by Alexander to them. (The Defendants by their Counsel
then made a motion to suppress the Chattel Mortgage offered by the Plaintift from
going to the Jury as evidence—motion overruled—Defendants except to ruling.)

A. S. Babeock.—I was living in Lodi last December; recollect the day ot the re-
plevy. I know Alexander was in Lodi all of the week spoken of by witness for

" Plaintiff, except Wednesday. I did not see him that day that I recoilect. T saw

Alexander in and about the store during that week.  On Saturday forenoon, the day
spoken of by witness Plummer, T saw Alexander writing at the counting desk in the
store.  People were passing in and out all the time. I noticed no difficulty. — Alex-
ander was around as usual for all T saw. T had been at work for Alexander. Tlad had
charge of the Lumber Yard belonging to Alexander. I saw Solomon White, Senr.,
and others, looking at the lumber, &c., and went to Alexander, to see why they were
there, as they did not call on me. I went to him also about some other matters.
Alexander told me hie had sold the Lumber Yard—told me he had sold out all that he
owned in Lodi, except the store building and the lot it stood on.

Cross-Examined.—I had been in the employ of Alexander four months. I should
judge the value of Alexander’s property to be about $+,000.

Charles B. Wells.—I am an attorney living in Geneva. Think I have seen the
Chattel Mortgage, offered in evidence, before. It was some time in_the latter part of
October, or the first of November last. I don’t recolleet who handed it to me. e
said Seth Lewis had sent him with it to me, and wanted my opinion whether it was

" good sccurity. I gave my opinion, and handed it back to the man.  (Quest.) “ What

opinion did you give?” (Objected to by Plaintiff—objection sustained—Defendants
excepted.)

Solomon White, Junr.—I know the parties to this suit. Know George W. Alexan-
der. I was a clerk for Alexander while he owned the store. I clerked for him 26
days. Was his clerk when he sold to Iathorn.  Ilelped to take the inventory. It
was taken as all inventories are taken. The goods amounted to $2,700, I saw notes
passed over to Alexander. I know that ITathorn had a note against Alexander of
some $300. I know of a few pairs of thin boots belonging to the stock; they were
hanging over the writing desk. Mur. ITathorn told me there would be no sale for them
until next Spring, and I must take them down, and put them where they would be
out of the way and safe. T took them down, and put them in a box under the counter.
I was not present when they were inquired for at the replevy. I took down and put
away some thin summer goods also, to keep them from dust, until there should be a
sale for them. Alexander was about all the time the Goods were replevied. I saw
Alexander the Thursday, Friday, and Saturday spoken of by former witnesses. Ile
I saw him on the street on Saturday sometime.
I saw him sometimes at the writing desk. T have seen Lewis in the store while Alex-
ander had the store. We sold anything people wanted, like any retail store, if we had
it, while Alexander had the store. '

Cross-Examined.—I live with my father, Solomon White, Senr. T was in the store
when ITathorn and IHeath talked of buying in. T only know of one inventory. 1
never saw Mr. Mayborne there at that time. I heard reported around town that he
had been there. At the time the inventory was taken, I helped Mr. Bair and Mr.
Jenkins count. T saw Mr. Heath write and give one note to Alexander, and saw
Hathorn write some. I don’t know where Alexander slept Friday and Saturday
nights. Ile slept at my father’s I think, on Tuesday and Wednesday nights. I think
he slept alone.~ Mr. 1lathorn, I think was there that evening. Ile came for his wife,
and stayed perhaps 15 minutes. I don’t think he talked with Alexander five minutes.
There were about $3,000 of ook accounts. I think perhaps $2,000 of them good.

Re-Direct Examination.—Mr. Alexander was up at my father’s to straighten up
his lnmber book. It had been very badly kept, and needed straightening. Some of
them were pretty hard debts. They will be old before they ever are collected. The

p. 54. book accounts were worth maybe $§1500. (Witness identified Alexander’s handwriting.)

IL. TI. Bair.-——I was present when Alexander made the sale to ITathorn and ITeath,
of the Goods. I was called upon by all of them to witness the sale.  There were more
Goods in the store at the time of the sale by Alexander to Iathorn and Ileath, than
when sold to Alexander by Lewis. At the time Lewis sold to Alexander, the store
was in the name of Armstrong and myself. We had bought of Lewis some short time
before; we had not made the payments, and Lewis sold to Alexander, and we assented
to the sale. Alexander added maybe to the Stock while in his possession, some eight
or ten hundred dollars. Palethorpe and I have bought from Ilathorn and Heath.
The Stock was valucd at $2,200, when we went in.  The notes given by Ilathorn and
Ieath to Alexander, must have overrun $3,000.  They assumied the liability of Alex-
ander to me, as I have before testified to.

Cross-Iixamination.—I hold Iathorn and Ieath’s note still.  Their invoice to me
amounted to a little more than $2,100. The goods replevied by the Sherift amounted
to about $800. T can’t be far out of the way in regard to the value of the goods reple-
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vied. ITathorn and ITeath had possession of the store some four weeks. Their sales

" averaged some $300 per week. I may be mistaken in regard to the amount, should

think that not far from the average amount of sales per week. T was clerk for Alex-
ander, and sold goods for him. 1 should think the majority of his book accounts col-
lectible; think I would undertake to collect them for 25 per cent. The debts were
made by farmers generally.

Re-Direct Examination.—IIathorn and Ieath caleulated to do a cash business.
Thev did some credit business. Iathorn and Ileath’s sales would average about $25
a day. The service of the replevin writ, was $500 damage to the store and its busi-
ness, besides the property taken. )

Solomon White, Junr., re-called.—I was clerk also for Ilathorn and -ITeath until
they sold out to Bair and Palethorp. I was there three weeks. Ilathorn and Ileath
did a cash business. I don’t recollect ever seeing more than $25 in the till, as result
of one day’s sales. I drew oft the day’s sale one or two nights. I should think they
would average $10.

DEFENDANTS RESTED.

Stipulation between the parties hereto, read by the Counsel for the Plaintiff.
KANE COUNTY CIRCUIT COURT.
Skt Lewis, ?
vs. January Term of said Court for 1858.
Joux I Arnory & Lorex Iuarm. g
It is stipulated and agreed, that the Notes mentioned in the Chattel Mortgage from
G. W. Alexander to said Lewis, dated October 23, 1857, were Notes given by said
Lewis and said Alexander for Goods, purchased by said Lewis before he sold out to
said Alexander, and were the same as mortgaged and in the store at Lodi, at time of
the making said Mortgage, and that said Lewis was held as security on the same, and
that Alexander has not paid said Notes, and are the same Notes as the Notes descri-
bed in the Mortgage, and are given to pay the indebtedness originally contracted for
said Goods, mentioned in the Mortgage. ~ This stipulation to be used in each of the
cases above entitled.
Geneva, February Sth, 1858,
[IERRINGTON, PLATO, & PARKS, for Plaintif.
MAYBORNE & SMITI, Atty's for Hathorn & eath.

Here both parties rested ; and this was all the evidence given on the trial of the
above cause by either of the parties to the above entitled suit. And after argument
of Counsel for the respective partics, the Court gave the following instructions on the
part of, and in behalf of the Plaintiff:

No. 3. That any sale made for the purpose of hindering, delaying, or defrauding
Creditors is void as to bona fide creditors.

No. 4. That while frand cannot be presumed, yet it is capable of being proved by facts
and cireumstances, and if from all the facts and the circumstances in proof, the Jury
believe from the evidence, that ITeath and Hathorn purchased goods of Alexander for
the purpose of cheating or defrauding Lewis, such sale was void, if Lewis was creditor
of Alexander.

No. 4+, That if the Jury believe from the evidence, that eath and ITathorn bought
the goods in question subject to the Mortgage. then Lewis had the same right to take
the goods of lleath and Hathorn that he would have had to take the goods from
Alexander. g

No. 6. If the Jury believe from the evidence that Lewis had a Mortgage from Alex-
ander on the property in question, and that by the terms of the Mortgage, and that
Heath and Iathorn bought the goods with a full knowledge of the execution of said
Mortgage, and that they, Heath and Hathorn, made such purchase for the purpose of
defrauding Lewis out of his security, then such sale was fraudulent and voi?l.

(To the giving of which instructions on the part of and in behalf of the Plaintift by
the Court, the Defendants by their Counsel then and there excepted.) The Court then
gave the following instructions on the part of the Defendants.

First. All conveyances of Goods and Chattels, where the possession is allowed to
remain with the donor or vender, are fraudulent per se, and void, as to creditors and
purchasers, unless the retaining of possession be consistent with the terms of the Deed
or Conveyance, and unless the Mortgage from Alexander to Lewis authorized Alexan-
der to retain possession of the Goods mentioned in the Mortgage, such possession was
inconsistent with the terms of the Mortgage, and rendered void as to subsequent pur-
chasers,

Second. That a Mortgage of Personal Property where the possession is allowed to
remain with the Mortgagor, although binding between the parties, is nevertheless
fraudulent and void as to subsequent purchasers, unless by its terms the mortgagor is
allowed to retain possession of the Goods. :

Seventh. That fraud is never to be inferred, but must be proved.

Eighth. If the Jury believe from the evidence in the case, that there was no such
indebtedness existing between Alexander and the Plaintift Lewis, as that mentioned
in the Mortgage, but that it was other and different from that stated in said Mortgage,
then that is a fact they onght to consider in arriving at the fact whether it was a fair
and bona fide transaction between Lewis and Alexander.
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The Court refused to give the following instructions asked for on behalf of the De-
fendants.

Third. If the Jury believe from the evidence, that Alexander continued to sell the
goods with the knowledge and consent of Lewis after the execution of the Mortgage
in question, aud if such sales were inconsistent with, or not allowed by the terms of
the Mortgage, such selling and consent will render the Mortgage inoperative and void
as to the Defendants in this case, provided they purchased the G’OO({S in good faith,
and for a bona fide consideration.

Fourth. That a Mortgage of Personal Property which provides that the possession
may remain with the vender, coupled with an implied right to sell, is of itself fraudu-
lent in law, and void as to purchasers. And if the Jury believe from the evidence,
that the Mort(fnge from Alexander to Lewis contained an ¢mplied authority in Alex-
ander to sell the Goods mentioned in the Mortgage, such implied authority would
under the Mortgage be void as to these Defendants; and if the Jury believe from the
evidence, that Alexander sold said Goods from day to day with the knowledge and
consent of Lewis after the execution of the Mortgage, such sales and consent are cir-
cumstances which the Jury may take into consideration, in construing the question of
fraud. M) :

It the Jury believe from the evidence, that the Mortgage in question was given to
secure the payment of certain Notes executed by Alexander and Lewis, then in that
case Lewis has no claim against Alexander by virtue of said Notes and Mortgage,
unless he Lewis has paid said Notes, or some portion of them, and he Lewis had no
right to take the property in question in consequence of his liability on the Notes.

If the Jury believe from the evidence, that the Chattel Mortgage offered in evidence
does not contain the same description of’ goods, &e., as the one described on the docket
of the Justice of the Peace who took the acknowledgment of the Mortgage, and that
the said Mortgage was dated the 23rd day of October, A. D. 1857, and_ the acknow-
ledgment was on the 22nd day of said October, then the said Mortgage so offered in
evidence is invalid, and has no binding effect as against subsequent purchasers, and
the Jury should tind a verdict for the Defendants.

Seventh. If the Jury should find tlie issues in this case in favor of the Defendants,
they will assess their damages, which will be the value of the Goods at the time they
were replevied, and such further damages as the Defendants have sustained in conse-
quence of the removal of their Goods.

To which refusal to give the instructions asked for by them, the Defendants excepted.

The Jury rendered a verdict for the Plaintiff for $425.

Plaintift remitted the $425 damages. Court overruled motion of Defendants for a
new trial; to which ruling of the Court the Defendants excepted ; and pray this their
Bill of Exceptions be signed, &e., which is done.

The following errors are assigned :—

The Cowrt below erred in admitting improper evidence on behalf of the Defendant
in Error.

The Court erred in excluding proper evidence offered on the part of the Plaintiffs in
Error. '

The Court erred in allowing the declarations and acts of Alexander subsequent to
the sale by him to the Plaintitfs in Error to be admitted as evidence.

The Court erred in allowing the Chattel Mortgage to be admitted as evidence.

The Court erred in overruling the motion made by the Plaintifts in Error to sup-
press the Chattel Mortgage, offered by Defendant in' Error, and in not witholding it
from the Jury as evidence.

The Court erred in giving the instructions asked for by the Defendant in Error.

The Court erred in not giving the instructions asked by the Plaintiffs in Error.

The verdict is contrary to Law, and the evidence in the case.

The Court erred in overruling the motion for a new trial.

The Court erred in rendering judgment for the Defendant in Error, when by the
law of the land, the said judgment ought to have been for the said Plaintiffs in Error.

MAYBORNE & SMITII,
Attorneys for Plaintiffs in Errop.
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Supreme Court of the State of Illinois,

IIN TEHIRD GRAND DIVISIOIN.

Joux Harnory & Lorex Heamm,

8 ;APRIL TERM FOR A. D. 1859,

Skt Lewis.

POINTS AND BRIEF.

This Suit was commenced by Writ of Replevin, by the Defendant Seth Lewis, in
December, A. D. 1857, in the Kane County Circuit Court, and was tried at the Janu-
ary Term of the said Court for 1858, before I. G. Wilson. Presiding, and a Jury, and
resulted in a verdiet for Defendant in Error.,

The Property replevied was a part of a Stock of Goods of a Retail Country Store ;
and the \'afue of the Goods replevied amounted in all to some $800 or $900 at the
cost price. A full deseription of Goods replevied is set out on the first page of the
printed Abstract in this case—to which the Court is referred. The Defendant in Er-

ror, Seth Lewis, was engaged as a country merchant or storekeeper, in the Fall of

1857, at Lodi, in Kane County, and had been for some years before; and on the 22d
day of October, A. D. 1857, he sold the Store and Stock of Goods at Lodi, to one
George W. Alexander, who up to that time had been a farmer by occupation, and
owned a large and valuable I"arm in De Kalb County, some five or six miles from
Lodi. This he exchanged for the Stock of Goods in the Store of Lewis, and for his
Store in Lodi in which the Goods were, and for his Book Accounts then outstandine
and unpaid. The Stock of Goods in the Store, the Store, and the Book Accounts, sold
by Lewis to Alexander, at the prices agreed on between them, amounted to some
twenty-seven hundred dollars more than what they called the Farm worth, in the ex-
change. At the time of the sale of the Goods to Alexander, Lewis was largely in debt
in Chicago, for goods purchased by him, and put into this Store at Lodi. These debts,
to the amount of some twenty-seven hundred dollars, Alexander was to pay, or agreed
to pay; and to secure the payment of these, Alexander on the 22d day of October,
exccuted to Lewis a Chattel Mortgage on the entire Stock of Goods purchased by him
of Lewis, on some other property which he owned in Lodi, and also on the Book Ac-
counts. This Mortgage was recorded in the Recorder’s Office of Kane County—a copy
of which Mortgage, the acknowledgment of the same, and the entry made thereof on
the docket of the Justice by whom the acknowledgment was taken, are fully set forth
in the printed Abstract, on the first, second, and sixth pages thereof, to which the at-
tention of the Court is directed, as this Mortgage is the source by and under which the
Defendant Lewis claims title to the Goods replevied, and bases his right to the pos-
session thereof. Alexander after making the purchase of Lewis took immediate Pos-
session of the Store, and at once commenced selling at retail the Stock of Goods
therein to customers and purchasers in the usual way, and as is customary for mer-
chants to do, without any regard to the Mortgage to Lewis, and with the full know-
ledge of Lewis, up to the time he made sale of his entire Stock to the Plaintiffs Ha-
thorn and Heath, which was on or about the ninth day of December, A. D. 1857, and
for the same he reccived full payment from them, at the time of sale. The Stock of
Goods sold to the Plaintiffs in Error by said Alexander was such part of the Goods
bought of the Defendant in Error as were then in the Store an(Funsold, with such
Goods and Groceries as he had bought from time to time to keep up the assortment
in the Store, and which had been mingled with those bought of said Lewis.

First Point. The Chattel Mortgage offered and admitted in evidence by the Court
below, was void on its face—

1st. Because the Instrnment purports to have been made, and is dated on the 23d
day of October, A. D. 1857, when the acknowledgment before the Justice is dated
October 22d, one day before the making and execution of the Mortgage by Alexander.
Instruments of the character of this Mortgage are to be tested by themselves, and as

they appear on their face, without the aid of explanatory evidence.. Vide Record,
p- 27-30.

2d. Tt is void on its face, and was not evidence for any purpose, because it does not
deseribe the Goods mortgaged with sufficient distinctness, as”it should have done—
giving the quantity and description of each article included in the Mortgage, so that it
could be readily ascertained wﬁmt was and what was not embraced within it.
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3 POINTS AND BRIEF.

3d. It is void on its face, and it cannot be made or set up as the foundation of a title
in any case, by the mortgagee, because it not only includes the Goods then in the
Store, but all that the mortgagor might buy during the continuance of the Mortgage ;
a provision as unheard of, as it is fraudulent and destructive to the best interests and
good faith of commercial dealing. By this provision the mortgagee held not only the
property in existence, and in the possession of the mortgagor, at the time of the exe-
cution of said Mortgage, but all that he may subsequently acquire, whether he makes
payment for it or not; and the mortgagor holds it against the just claims of the indivi-
duals who furnished it, thereby ereating a lien that is to cut off and exclude all persons
who may deal with or trust him with their property from collecting their claims, till
such terms as the exacting demands of' a heartless mortgagee are fully met and satis-
fied. Such unfair and unjust Contracts and Instruments have never met with favor
from Courts, and we trust never will.

4th. This Mortgage is void, and cannot be used as evidence for any purpose, be-
cause it not only covers and includes the account books sold by the mortgagee to the
mortgagor, but all debts, accounts, and notes, that he may hold or have at the time
said 3\[01’tgage becomes due, without regard or reference to how made, or when, or
what the consideration of them might be. Vide Record page 27. Book Accounts and
Notes are not and cannot be the subject of a Mortgage, for the simple reason that Ac-
counts and Notes are not property for such a purpose.

5th. This Mortgage is void in law, because it does not make any provisions for the
property to remain in the possession of the mortgagor, yet he was allowed to retain
and keep possession of it. The only provision in the Mortgage touching the possession
of the property, is in these words—*To have and to hold, all and singular, the Goods
and Chattels hereinbefore granted, bargained and sold unto the said party of the
*“second part forever, said Goods and Chattels now remaining and continuing in pos-
* session of'.the party of the first part, in the said town of Virgil.” Vide Record page
98. This is only descriptive of the place where the Goods were at the time of the
making and executing of the Mortgage, but does not give the possession or provide for
the possession to remain in the mortgagor, according to the provisions of the Statute,
and Mortgages not containing such provision this Court has time and again pronoun-
ced void. . Vide 3 Gill R., page 455; Rhines vs. Phelps; 11 Illinois 617; 1 Scam.
296.

6th. This Mortgage was void in law, because it purports upon its face to be given to
secure the payment of certain Promissory Notes, or of the sum of money therein spe-
cified, to the mortgagee, when the evidence shows—(sce stipulation set forth on page
56 of Record, and witness Oliver, page 43, to which the Court is referred)—that these
were debts that the mortgagee owed, or was holden for, and were due to third parties,
but by arrangement made between the mortgagor and mortgagee, the mortgagor was
to pay. Yet the Mortgage does not so state, or define the mortgagor’s liabiTity, but
describes tbem as notes payable to the mortgagee, when in truth and in fact not a dol-
lar was to be paid to him. Under the Mortgage, the mortgagee could claim the pay-
ment himself, if the mortgagor had made payment to the creditors of Lewis, as by
their agreement he had promised to do; and in this manner Lewis held a Mortgage
to secure to him the payment of certain sums of money, and also had him held with
him as one of the makers of' the notes given to third persons to Fay these.notes ; and
he might at any time assign the Mortgage, or fail, or die. It also had the effect to
hinder and delay creditors, as it assumed and asserted a debt to Lewis, when he did
not owe Lewis individually a dollar, thereby apparently doubling up his indebtedness,
and multiplying his liability twofold ; it was also another and different debt than that
set out in the Mortgage, and therefore made it void.

Tth. This Mortgage was void in law, because it was understood, impliedly at least,
by the parties to it, if not expressed, that the mortgagor should continue to sell the
goods mortgaged contrary to the express terms of the Mortgage; if this cannot be
gathered from the face of the Mortgage itself, still the goods were left in his pos-
session, and he was allowed to deal with them, and soli: and dispose of them, as a
merchant to his customers, down to the time he sold to the Plaintiffs in Error. Such
transactions always hakeen pronounced a fraud upon creditors and purchasers, and
always will be. Vide 18 Ill, page 401—4; Comstock’s R., page 588.

Sth. The Defendant in Error is estoped by his own act from setting up the Mort-
gage and claiming title under and by virtue of it, to the Goods therein described, from
the fact, that when he sold the store, and the stock ot goods therein, to the mortgagor,
and allowed him for nearly two months to go on and sell goods to his customers, and
in the presence of the mortgagee, at the rate of $40 to $70 per day, (vide testimony
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of Hiram I Bair, p. 44 of Record,) the Plaintifts in Error had a right to assume and
believe that the mortgagee did not rely on his Mortgage, or claim any title by virtue
of it, for he allowed the mortgagor daily to sell and dispose of the property mortgaged,
as it it was his own; and it he assented and allowed him to sell to customers the pro-
perty mortgaged, he had the same right to sell and they to purchase all the property in
a bulk, as they had to purchase it by individual articles, or'in small quantities. Lewis
could not allow Alexander to have possession of the property, and deal with it as
though it was his own property, and then assert title to it by virtue of his Mortgage ;
such acts and conduct will not stand against creditors or purchasers. Vide 4 Com-
stock, page 588 ; 18 Illinois, page 401.

Oth. This Mortgage was not evidence for any purpose, from the fact that the entry
made in the Justice’s docket, was not such an entry as is required to be made by the
Statute, (Vide R. S. of Scates, Treat and Blackwell, page 813, sec. 2,) in this,—it
does not describe the property mentioned in the Mortgage, it being in the words and
figures following, to wit :—

“ Grorae W. ALEXANDER, l
TO Chattel Mortyage.
Sern Lewrs. !
“ Mortgage of all the Goods of every kind and quality—Prints, Clothing, Drugs,
* Groceries, Medicines, Ready-made Clothing, Dry Goods, ITardware, Crockery, and
“all and singular, every article and articles, in the store formerly occupied by Seth

“ Lewis, and situated on Block 2, Lot 4, in Lodi ; also, one span of horses, color bay,
‘“medinm size, black mane and tails, about eight years old ; one horse power, planing
“machine, tenanting machine, circle saw, and all machinery belonging to and at-
“tached to the shop for planing and purposes, and all other purposes. Said shop situ-
““ate between John Pickett’s dwellinghouse and Solomon White’s warchouse, on the
“north side of R. R.  Acknowledged this 22d day of October, A. D. 1857, before me.

“E. P. ROBERTSON, J. P.”

Vide Record, page 50, and Abstract pages 6 & 7. The entry made in the Justice’s
docket would show another and different Mortgage, for it entirely omits this part of
the Mortgage, to wit :— Also, all the goods and materials of every kind and descrip-
“tion belonging to said mortgagor in said store, during the continuance of this Mort-
“gage.  Also, all accounts and notes, book accounts, and indebtedness or debt of any
«individual or individuals, in favor of said mortgagor, sole and belonging to the party
“of the second part; also, all the goods which may be in said store at the time when
“this Mortgage shall be duc and payable.” (Vide Record, page 28.) The entry made
in the Justice’s docket should be in the precise terms, and S‘I()illd agree in description
in every respeet with the Mortgage, describing the same property in the same terms,
and just as full and no fuller than they are deseribed in the Mortgage ; and unless it

does this, the Mortgage is void, and is not evidence for any purpose, and gives and

conveys no rights to the mortgagee. (Vide R. S., page 813, sec. 1.) Aud in this case
this is not done, but one-half of the deseriptive part of the Mortgage is-omitted. This
provision of the Statute must be strictly complied with, and fully conformed to, before
it can give any validity to the Mortgage. It such looseness is to be tolerated and
sanctioned, the Statute becomes a dead letter, and the entry is of no use, as it gives no
correct information of the property mortgaged, as it was intended it should. Vide 18
Illinois, page 400-2.

10th. The necessary tendency and effect of this Mortgage was to hinder and delay
creditors, and it is therefore void as to ereditors and purchasers. It was intended by the
parties to it at the time it was made, that the property mortgaged should be exposed
for sale and sold. The property was bought for that purpose and that only, as the
mortgagee was fully advised ; and it was intended that the mortgagor should treat and
use it as his own property, and sell it, and when sold, the avails to be his own. Vide
17 Wendell R., page 492; 2 Pickering, page 129.

Second Point. The Court erred in admitting the declarations and acts of Alexander.,
after he had sold to the Plaintiffs in Irror, to be given in evidence to the Jury. His
statements and acts were not evidence for any purpose against them, after he had sold
to them—and their rights and interests should notllm\'u been prejudiced or jeopardized
by them; and the Court should have excluded them, he having received his pay
tor his goods, and given full possession to the Plaintifis in Error, he had no longer
any interest in common with them, but it was then his interest to do all in his
power to prejudice their rights to them, to avoid the penalties of the Statute for selling
11101't"agea property. Ile also might have another and additional reason for so doing,
which might be to aid Lewis in holding them, and thereby have them applied in pay-
ment of his liabilities on Lewis’ notes; he might be a witness for Plaintifts in Exrror,
but not for Defendant in Error. And furthermore, all the acts and statements of
Alexander tending to show fraud, which were admitted as evidence under the protest
of the Plaintifls in Error, were acts and statements made by him, after the commence-
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ment of this suit by the Defendant in Error. See return of Sheriff, R., page 11;
Plummer’s testimony, R., page 82; White’s testimony, R., page 52.

Third Point. The evidence shows no fraud on the part of the Plaintiffs in Error for
they paid Alexander all that the goods were worth, to wit: some $3,500 or $4,000 for
them, as Bair testifies, and he was one of the witnesses for the Defendant in Error,
called and sworn by him, and one to whom Lewis had sold the goods before he made
sale of them to Alexander—and fraud is not to be presumed but must be proven, and
it requires the same amount of evidence to establish fraud as it does to establish the
act of obtaining goods under false pretences in a criminal prosecution for that offence.
(Vide 45 Scam. 97. The Court also erred in admitting the hearsay evidence presented
in 111153:\]'('1'5 of witness Armstrong in regard to acts of Plaintiffs in Error. Vi({e Record
page 31.

Jourth Point. The Defendant Lewis had no right or claim under the Mortgage, or
power to take the goods, tor the reason that the S[ort(rnge was given to secure him
against notes and claims that he was holden for, and Tiad signetf with Alexander as
surety for him, as John N. Oliver testified, (Vide Record, page 43 & 44 ; and stipu-
lation, page 56,) and which notes lie had not taken up or pai(}, though Alexander had
paid a part of them, and until this was done, Lewis }md no claim on him or the pro-
perty mortgaged; for no principle of law is better or more fully settled, than that
a surety cannot maintain an action against his principal, till he has paid or taken up
the debt.  Vide Bonham vs. Galloway, 13 Ills., 68; Shepard vs. Ogden, 2 Scam. 257 ;
Davis vs. The People, 1 Gill, 409.

Ififth Point. Alexander was a man of considerable property, besides these goods,
as was testified to by A. S. Babcock and others, and not contradicted. (Vide Record
page 51 and 52.) e estimated him to be worth some $4,000, so that Lewis’ debt
was not endangered, or he injured by the Plaintiffs in Error buying the goods, and
Alexander llela the notes of Hathorn and Heath to the amount of some $3,000. (Vide
ecord, page 54.) And there is no pretence that Iathorn was not perfectly responsi-
ble, and a man of property.

Siaweth Point. The testimony of Stewart, Thrall, and Burdick, show that they had a
ereat deal of feeling, and entertained strong and bitter feelings against the Plaintiffs
in Error, and had taken sides and become partisans, and as such they testified, and
so manifest was this on the trial, that it ought and doubtless would have weakened,
if it had not had the effect to lead the Jury to wholly disregard their evidence, had
not the Court allowed the statements and conduct of Alexander to have been given
and received as evidence, and thereby occasioned the Plaintiffs a great wrong and
injury.

Seventh Point. The Court should have sustained the motion which was made by
the Plaintiffs in Error, to suppress the Chattel Mortgage and withhold it from the
Jury, (See Record, page 50,) for the reasons above stated, and had the Court done
this, then the Jury must have found their verdict for the Plaintiffs in Error under the
issue formed, for the Defendant in Error could no longer legally claim any rights,
powers, or privileges by virtue of the Mortgage, and it was not such an instrument as
the Plaintiffs in Error or any other person was required to respect or regu}'d, as it made
no provisions for the property mortgaged, remaining in the possession of the mortga-
gor, aud it was not properly entered on the Justice’s docket, or properly and suffi-
ciently deseribed in the docket, or Mortgage, and it was the design and intention of the
‘mortgagor and mortgagee that the property should be sold by t)w mortgagor, and he
had been doing so as fast as he could ever since the making of it, with the knowledge
and assent of the mortgagee, and he purchased with this object, as the Defendant in
Error well knew.

Eighth Point. There is no evidence to warrant the verdict of the Jury, and the
Yourt should have granted a new trial. By no testimony can it be said that the pur-
chase of the Goods in the Store was made by the Plaintiffs in Error, for the _purquse
of defrauding the Defendant Lewis, nor did it _place him in any worse condition than
he was in before, as the goods were sold for all they were worth, and he had received
in exchange for them, good paper, that his ereditors would f;!ndly and willingly have
taken ; paper that was much better than Lewis’, and that his creditors would have
cheerfully accepted and taken in exchange for his, dollar for dollar. Then how was
he wronged or injured 2 Alexander had been induced by Lewis to buy a stock of old
roods, and pay a big price for them, much more than they were worth, as Lewis
tnew at the time, but Alexander knew very little about mercantile business or trans-
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actions, and Lewis took advantage of his ignorance. But he soon learnt that he had
entered on a branch of business that he knew but little about, and he was anxious to
get out of it as soon as he could, and the best way he could, and therefore sold as he
did to the Plaintifts in Error; and because he did so, and did not allow Lewis to strip
him of all he had left, and prevent his creditors from getting their just claims and de-
mands against him ; for the Court will bear in mind that le had added to the stock
purchased by him of Lewis some twelve or fifteen hundred dollars worth of new goods,
(see the testimony of I, II. Bair, page 45 of Record.) Lewis flares up and makes :
great ery about the sale, and secks to regain the possession of the goods, and claims
that the acts and conduct of the Plaintiffs are fraudulent, because they have purchased
and given their obligations to the full mmount of the property bought, which are good
and collectible, and by doing so, have given to Alexander an opportunity to sell
by wholesale to responsible parties, the property that the Defendant was allowing him
to 821l by retail, (and often to irresponsible parties.) Ile stood by and saw the goods
being sold at retail, and made no objections, though this was contrary to the letter of
the instrument, and the intentions of the parties—if the Defendant in Error can claim
any rights under it—but all this time he never utter one word of complaint, or even
made an objection. It the purchase was made by the Plaintiffs in Error for the pur-
pose of defrauding Alexander’s creditors, it is a little surprising that his creditors have
not endeavored to hold the goods, by asserting their claims, for they certainly coulid
lay a far better claim to them, and one that would meet with a more ready recognition
in a Court of Justice, than that of the Detendant Lewis.

Ninth Point. The instruction marked No. 8 given by the Court, for Defendant in
Error, should not have been given, for hie had not shown himself a creditor of Alex-
ander’s, or at least such a one as could claim any rights by virtue of the Mortgage.

The Court erred in giving the instruction marked No. 4, asked by Defendant in
Error, and it was not law in this case, for Lewis did not lay a claim as creditor of
Alexander except by virtue of his Mortgage, and by that only.

The Court erred in giving the instruction marked No. 41, asked by the Defendant
in Error, and it was not law, for the reason that Lewis had no right to the goods until
such times as he had paid the debts that he had become surety for with Alexander.

The Court should not have given the instruction marked No. 6, asked by the De-
fendant in Error, because it is so drawn that its meaniug is not clear, from its words ;
and secondly, Lewis had no rights under his Mortgave, it being void. By this in-
struction the Court impliedly asserted and instructed the Jury, that it was a valid
Mortgage, and in fact took the cas¢ from the Jury, and pronounced the verdict for
them in the case.

The Court should have given the “third” instruction asked by the Plaintiffs in
Error, for it correctly states the law in this ease, and if this instruction had been given
the Jury must have found a verdict for the Plaintifts in Error.

The “fourth” instruction asked by Plaintiffs in Error was law, and should have
been given by the Court.

The other instructions asked by the Plaintiffs in Error should have been given by
the Court, as they correctly state the law, and had they been given by the Court, the
Jury must have tound a verdiet for the Plaintiffs in Errvor, it they had paid any regard
to the said instructions, and if they had not, then the Court would have granted a new
trial.

The verdict of the Jury was against the law in the case, and against the evidence,
and should have been set aside by the Court, and @ new trial granted to the Plaintiffk
in Error.  And the Cowrt erred in not granting a new trial, because he had allowed
improper evidence to go to the Jury, on the part and in the behalf of the Defendants
in Error, and had excluded proper evidence offered on the part of the Plaintiffs in
Error; and also because he luug erred in giving improper instructions on the part of
the Defendant in Error, and had refused to give instructions on the part of the Plain-
tiffs in Error that were proper, and stated correctly the principles of law governing
this class of cases; and beeause the verdict was against the law and evidence in the
case, and by this act would have restored to the Plaintifls in Error to some extent the
rights that they had been deprived of by the wrongtul ruling of the Court on the trial of
this ease ; for if this Mortgage, in view of all the evidence in the case, and circumstances
surrounding it, is such an instrument as will be enforced and respected by Courts of
Justice, then a door will be thrown open wide enough to admit of transactions that must
have a direct tendency to deceive and defraud ereditors and urchasers, and indirectly
sanction acts and conduct that will lead to the most deplorable results, and ultimately
unsettle and undermine the well-established and approved principles of the law in this

class of cases. S o
MAYDORNE & SMITII,
Attorneys for Plaintiffs in Ervor.
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