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STATE OF ILLINOIS, SS. . . . IN THE SUPREME .COURT AT OTTAWA.

OF TEE APRIL TERM, A. D. 1858.

A _'F.I:.nm:' O 'Plf..nm,\. Chirvevir Covnr,

BENJAMIN P. VANCOURT, 1
; ~_Impleaded, &c. . B
l
j

ALVIN W. BUSHNELL & DAVID McKINNEY.
s ; BRIET OF PLAINTIFI' IN ERROR.

1. The Statute of Mechanies' Lien provides an extraordinary and cumulative remedy, and is
therefore to be strictly construed against the party secking to entorce it, especially where the rights

of third persons are concerned.

2. The demurrer to the bill of complaint should have been sustained. The settlement with
ITunt, and'the giving of hix note bearing interest at the rate of TEN per cent., satisfied the alleged
original contract, and djscharged any lien upon the premises therefor. :

And the suit was brought to enforce, not the original contract with Hunt & Bailey, but the sub-
scquent and ditferent contract with Jared C. Hunt—a contract altogether unknown to the statute.

3. The answer of VanCourt raised the following issués, namely :
1. Whether a contract was made with ke owner of the land.””’
2. Whether any lumber was nsed on the premises! ‘
3. [low muck lumber (it any) was used thereon.
£, Whether the price and value of the lumber was due and payable December 12th, 1857, or .

more than ste wonths before the filing of the bill.

5. Whether the Zome for the payment of the price of the lumber s ertended trom the 12th
December to the Lst April following. ' ; :

3. Whether the estate of VanCourt in the premises, acquired by purchase on the 11th Janu-
ary, 1858, and on which he had paid $+00, and become bound to pay $800 on the title-bond trom
Underhill, was subject to the statutory lien at the suit of the complainants.

The verdict of the jury, to wit; ¢ We the jury find for the complainants, and assess their dam-
ages at tour hundred and twenty-seven dollars, and sustain the lien as against VanCourt,” %%4 nof
find these issues. It does not show that axy sum is due upon the original contract: it does,show
by whoni or to whom the sum mentioned ought to be paid: it does not show “what right and in-
terest™ in the lu'mnisswis subject to the lien.  [For these reasons the verdiet should have been set

aside and a new trial allowed. ‘
7

£, The court admitted improper evidence tor the complainants. The note of J. C. Hunt is not evi-
dence of the contract, under which, it at eI, the complainants must recovers and still less can it bo
evidence against VanCotirt, a stranger fo all the transactions between Hunt & Bailey and the

complainants,

Nor was it ever before grave
Court oceupies, could be prejudiced by the mere conve _
in the relation which Hunt & Bailey, the complainants, and the witness House bear toward him
Yot the court below admitted such declarations at the instence of the eomplain ints,
For these reasong, the verdict ought to

ly insisted, that an denocend steanger. in a position such as Van
sations and declarations of parties standing

in this case.
and in their favor, against the objections of VanCourt.

have been set aside and a new trial allowed.
y ; ”‘%‘ W é
a 2l ’
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5. The verdict is at first blush clearly against the weight of evidence. The witness House argued
that the lumber was not to be paid for till the spring of 1858; but the testimony of Joux O. PrrriE,
sustained by the answer of VaxCourr under <mth, and conﬁrmed by the evidence of GrorGx
Crarg, shows, not merely by a * weight of evidence,” but “beyond all reasonable doubt,” that the
price of the lumber was due on the 12th December, 1857, and consequently more than siw months
before the filing of the bill of complaint. Nor is this all. The testimony of Prrrie also shows
that when the complainants settled with Ilunt, they took not only the note for Zez per cent. interest,
but also an assignment of a policy of insurance as a further security.

But the evidence for the complainants, touching the contract, the amount of lumber used on the
premises, and the value of the same, is altogether too vague, uncertain and insuflicient to warrant
the finding of the jury.

The evidence may be examined in vain for progf that any particular guantity of lumber, of any
particular value, was used in the erection of the buildings. For these reasons, the verdict ought
to have been set aside, and a ney trial awarded. ' /

172 1 1

AN

6. The instructions given for the complainants are contrary to the law. and caleulated to mislead
the jury. The first and second instructions are bad for uncertainty, and because not confined to
the issues in the case. The third instruction contains the proposition that 7" when the lumber was
Jurnished, there was no time sPECIFIED when v AxMuENT was to be made, and srrerwarps @ day of
payment was fieed wpon, such latter day would be the time when the money would be bUE AND PAY-
ABLE under e contracT!  Proviso, that “suck payment should not extend over three years from
the time of suck contract.” As “there are some things which a Court, constituted as this is, may
be presumed to know,” the.plaintiff’ in error deems it unnecessary to argue here, that unless a
credit had been definitely given, an action might have been maintained as soon as “the lumber
was furnished,” to recover the price thereof. I'or these reasons, the verdiet ought to have been

ket aside, and a new trial allowed. W g, /-?/
LDee. W/M/Wm df 4 i

The decree is, that unless Hunt & Bailey pay $427, &e., “all the title, &e., of Hunt, Bailey
and VanCouwrt, and eacl of them, be sold,” &e.  Yet VanCourt acquired part of the right he had
in the premises at the date of the decree tfrom [saac Uhderhill, the obligor in the title-hond. The
decree is also otherwise unsupported by, and variant from the verdict. For these reasons, the mo-
tion to vacate the decree ought to have been allowed.

//l

AUTEHORITIES:

Statute of Lieus, Sec. 1, 2, 3, 4, 12, 14, 17, 24, 25, 26, &c.

Curroll v. Craine, 4 Gil. R , 566.

Logun v, Dunlap, 3 Scam. R., 189,

Hunter and al. v. Blanchard, 18 Ill. R., 318,

Shaffer v. Wend and al., 3 Gil. R., 511.

Underhill v. Corwin and al., 15 Ill. R. 536.

Greenleaf’s Evidence—Title Admissions, purticulurly pt. 2, c¢h, xi. sec. 190 and caxex cited.

CHARLES C. BONNEY,
of Counsel for Plaintiff in. Error.
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