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THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

JOHN L. WILSON,
Who sues for the use of FrANcIS FULLER,
surviving partner of DAVID HAMMER, de-
ceased. %
Plaintiff in Error,
VSs. %
WILLARD F. MYRICK ff¥a %

Defendantq in Error.

ABSTRACT OF RECORD.

This was an action of Derr brought in the name of John L. Wilson,
Sherift of Cook County, Illinois, for the use of Francis Fuller, the sur-
viving partner of David Hammer, deceased, against Willard F. Myrick
” and Russell A. Eddy, on a special bail bond taken in a civil action.

The amended Declaratiom contains two counts.

The First Coumt alleges that the defendants on the 18th of Sep-
tember, 1857, by their writing obligatory, sealed with their seals, &e., ac-
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execute; that afterwards and on the 4th day of June, 1860, said Sheriff
returned said writ, &e., that the said Russell A. Eddy was not found in
said county.

That the defendant Myrick: has not paid and satistied the said costs
and condemnation money, nor any part thereot so recovered, &c., nor
surrendered the body of said Eddy in execution, nor has said Eddy sur-
rendered himself in execution, nor paid and satisfied the said costs and
condemnation money nor any part thereof, but the same is wholly un-

paid, whereby an action has accrued, &e.

The Second Count does not differ substantially from the first

count, alleging; in addition to the averments in the first count, that the

(= ot =
said action in the condition of said bond mentioned ‘having been con-
tinued from term to term from the said term held on the third Monday
of November, 1857, until the said term holden on the first Monday in

January, 1860,” &e.

To which said Declaration the said Willard T, Myrick filed

the following pleas :

First Plea : Defendant says that the said supposed writing. obliga-
tory is not his deed ; and of this he puts himself upon the country.

/ §— Second Plea : Defendant says actio non, because, he says, that he

does not owe the said sum of money-in the said Declaration mentioned,
or any part thercof, in manner and form, &c., and concludes to the
country, &e.

Third Plea : Actio non, because, he says, that no affidavit setting
forth the nature and cause of the action, with the substantial or chief
facts in relation thereto, was delivered to the Clerk of said Court in said
action in which the said capias ad respondendum was issued, before the
issuing of the same, &e., and concludes with a verification.

Fourth Plea: Actio non, because, he says, that there is no record
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of any aftidavit of the cause of action of the said David Ilammer and
Francis Fuller, or either of them, against the said Eddy, filed of record

in said Circuit Court, and concludes with a verification. .

Fifth Plea: dctio non, because, he says, that the affidavit upon
which the capias ad respondendum was issued against the said Russell
A. Eddy, upon which the said Russell A. Eddy was held to bail as al-
leged in the Declaration, was and is in the words and figures following;, .
that is to say :

¢« StaTE oF InLivois—Cook CouNty ss.:

“ Davip I adEr, being duly sworn, deposes and says that one Russell
A. Eddy, on or about the 14th day of September, A. D. 1857, at said
county, unlawfully and tortiously converted to his own use about two
hundred and fitty head of horned cattle, consisting of bulls, cows, steers,
heifers and calves ; also two horses, two saddles, and one wagon —the
said goods and chattels then and there being the property of the afliant
and one Francis Fuller; that the said chattels were then and there of
the value of three thousand dollars ; and affiant and said Fuller have,
by reason of said unlawful and tortious conversion, sustained damages
to the amount of three thousand dollars. Affiant further says that he
and said Fuller have this day brought a suit in trover in the Cook County
Circuit Comrt against said Eddy, for the damages sustained by them as

aforesaid ;

“That the benefit of whatever judgment may be obtained in said suit
will be in danger unless the said Eddy be held to bail in said action or
suit ; and this affidavit is made that a capias ad respondendum may issue

- AR T 5 oo
as the original process in syid suit, in pursnance ot the pracipe filed
therein by the plaintiffs’ attorneys.

“« DAVID HAMMER.

¢ Subscribed and sworn to before me, the undersigned Clerk of said

Court, this 17th day of September, 1857.
“ Wi L. Cauren, Clerk.”

// And said defendant Myrick avers that no other or different aflidavit
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than the said aflidavit above copied was made or delivered to the Clerk
of said Court upon which the said capias ad respondendum was issued.
Concludes with a verification. y

Sixth Plea : Actio non, because, he says, that the capias ad respond-
endum in the Declaration mentioned, at the time when, &e., was by the
plaintiff’ placed in the hands of one Benjamin Ilendricks, being then
and there not a deputy of the said plaintiff nor having any authority by
the law of the land to execute any writ or process issued out of said
Court; and that the said Hendricks then and there did take upon him-
self to officiate as deputy of the said plaintiff as Sherift of said County,
without being lawtfully authorized thereto; of all which premises the
plaintiff and the said Hammer and TFuller then and there had notice ;
that said Hendricks &e. under color of said capias ad respondendum did
unlawfully arrest and imprison said Eddy, and then and there unlaw-
fully detained him in prison until, by the force and duress of imprison-
ment of him the said Eddy, and for ease and favor to be shown by the said
Iendricks to said Eddy from his said imprisomneﬁt, and for his deliver-
ance therefrom to be had and obtained, he (said Eddy) as principal, and
detendant Myrick as surety and bail of said Eddy, mnade the said writing
obligatory in said Declaration mentioned, and delivered the same to the
said Iendricks as their deed. Concludes with a verification.

Seventh Plea : Actio non, because, he says, that- on the 25th day
of June, 1860, at said County, the said defendant Myrick did surrender
said Eddy to the Circuit Court during the sitting thereof, and thereupon
an entry was then and there made on the records of said Court stating
such surrender and the commitment of the said Eddy to the custody of
the Sherift of said County of Cook; and the said Eddy was then and
there committed to the jail of said County, there to remain until dis-
charged by the due course of law; and thereupon the defendant Myrick
did then and there give notice of such surrender to the firm of Gookins,
Thomas & Roberts, attorneys at law, in said County, who were then
and there the attorneys of said plaintift and of said Fuller; and did also
then and there pay all the costs which had acerued in this action —
wlhereby, and by means of the premises, the said defendant Myrick be-
came and was discharged from all liability as bail for the said Eddy in
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said suit in which said capias ad respondendum was issued, as in said
Declaration mentioned; and concludes with a verification.

Eighth Plea : Actio non, because, he says, that there. was not,
before the issuing of the said capias ad satisfaciendum in said- Declara-
tion mentioned, any execution issued upon the judgment in said Declar-
ation mentioned, against the property of said Eddy, nor any aftidavit
filed with the Clerk ot said Court that said [Eddy had refused to surren-
der his estate, lands, tenements, goods and chattels for the satisfaction of
any execution which had been issued against the property of said Eddy ;

and concludes with a verification.

Ninth Plea: Actio non, because, he says, that no suit or process
whatever, whereupon the said Eddy could and ought to be arrested and
held to bail, was sued and prosecuted out of the said Circuit Court by
the said Hammer and Fuller in the said suit in the said condition men-
tioned. Concludes with a verification.

Tenth Plea: Actio non, hecause, he says, that there is not any
record of the said supposed recovery, in the said Declaration mentioned,
remaining in the said Circuit Court, in manner and form as alleged, &e.

Concludes with a verification.

Eleventh Plea : Actio non, because, he says, that atter the recovery
of the said judgment in the said Declara&i(:‘%x_uentiuned, and before the
commencement of this suit, there was no sgghof capias ad satisfaciendum
duly sued out and prosecuted out of the said Circuit Court against the
said Russell A. Eddy, upon the said judgment, and duly delivered to
the Sherift of said County and by him duly returned in the said Counrt,
as according to law there ought to have been. &e. Concludes with a

verification.

The Plaintifl” joined issue to the first plea, and filed a general
demurrer to each of the second, fitth, sixth, seventh, cighth and ninth
pleas. Defendant joined in demurrer.
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To the Third Plea, the plaintift replied : That an aftidavit setting
forth the nature and cause of the action, with the substantial and chief
facts in relation thereto, was delivered to the Clerk of the said Court in
said action in which the said capias ad respondendum was issued, before

issuing of the same, and concluded to the country.

To the Fourth Plea, the plaintiff replied : That there was a rec-
ord of an affidavit of the cause of action of said Hammer and Fuller
against Eddy, filed of record in said Court ; and concluding with a prous

patet per recordwm.

To the Tenth PPlea, the plaintiff replied : That there was a rec-
ord of the said supposed recovery in the declaration mentioned, remain-
ing in the said Cirenit Court in manner and form alleged ; and concluded

with a prout patet per recordum.

To the Eleventh Plea, the plaintiff replied : That after the re-
covery of the said judgment, as in the said Declaration mentioned, and
before the commencement of this suit, there was a writ of capias ad sat-
isfaciendum duly sued out and prosecuted out ot the said Circuit Court and
against the said Eddy upon the said judgment, and duly delivered to the
Sherift' of said County and by him duly returned in the said Court ac-

cording to law ; and concluded to the country.

To each of the replications to the third and fourth pleas, the de-
fendant demurred specially, and assigned for causes of demurrer upon
each of said demurrers, that each of said replications puf in issue a
matter of law for the jury to try, to-wit: whether there were such affi-
davits, sefting forth the nature and cause of action, with the substantial
and chiet facts in relation thereto in the one case, and of the cause of
action in the other, as were sufficient, instead of setting out the affidavits
for the Court to pass upon their sufficiency. And the plaintiff’ joined in

demurrer.

The defendants joined issue upon the replications to the tenth and

eleventh pleas.




And the Court, having considered the said pleadings, made the
following

Order and Deeision therein, to wit :

“This day again come the said parties, by their attorneys, whereupon
all and singular the premises being seen and now fully understood : for
that inasmuch as it appears to the Court that the amended Declaration of
the said plaintiff in manner and form, and the matters therein contained,
m'e/(/\‘sﬁltﬁcient in law for him to have and maintain his aforesaid action
against the said defendant ; therefore, it is ordered and considered by
the Court, that the demurrer of the s(/(fl plaintift’ to the said pleas of the
said defendant, by him pleaded, be carried back to and sustained as to
the said amended Declaration. And the said plaintiff; electing to stand
by his said Declaration, now excepts to the ruling and decision of the
Court : therefore it is considered that the said plaintift take nothing by his
said writ, and that the said defendant have and recover of the said plain-
tiff' his costs and charges by him about his .defence in that behalf ex-
_ pended, and have execution therefor,

ERRORS ASSIGNED.

I.

The Court erred in deciding that the amended Declaration was insuf-
ficient in law.

II.

The Coutt,in carrying back the demurrers to the pleas, and sustaining
said demurrers to the amended Declaration.

ITT.

The Court erred in giving judgment for the defendant Myrick, when,
by law, judgment should have been given for the plaintiff,

1V.

The demurrers to the 2d, 5th, 6th, 7th, Sth and 9th pleas were earried
back and sustained to the amended Declaration, whereas said demurrers
should have been sustained to the said pleas.

GOOKINS, TIHOMAS & ROBERTS,
Attorneys for Plaintiffs in Error.
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