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SUPREME COURT OF ILLINOIS,

TEIRD GRAND DIVISION.

* APRIL  TERM, 1862, AT OTTAWA.

MARTIN COOLEY et al.

. e, Error 10 BureEau Counry.
MICHAEL KENNEDY, Sew.

W TRy

s ——— e

DEFENDANTS IN ERROR’S BRIEF.

. The following objections to the regularity and validity of the proceedings
of .the Commissioners of Highways and Supervisors, appeared to the original
papers that were returned by the Town Clerk, in obedience to the writ of cer-
tiorari, which comprised all the papers then in the Town Clerk’s office,

1s1. Petition stated that, from the C. B, & Q. Railroad, the proposed
road would run in a North-Easterly direction, to connect with the Peru & Dixon
Plank Road in the town of Arlington. The direction of the road and termina-
tion sre-indefinite. The names of all the owners of Jands over which the road
would pass are not given, nor were they stated to be unknown. The-petition.
did not, therefore, comply with the law.

1 Cooke's Statutes, Page 358, Sec. 1.

2p. Same page of statute, sections 1 and 2, forbid the Coms. to act upon
the petition until twenty days after the petition had been posted. Section 1,
bottom of page 866, requires the Coms. to give 8 days notice of the time and
place when and where they would hear the reasons for and against the road. In
this case the Coms. fixed the Tth of November A. p, 1860, for said hearing.
The petition was posted on the 11th Oct., there not being 28 days intervening
between the Tth Nov. and 12th O¢t. Coms must have acted upon the petition
before the petition had been posted 20 days, or they did not give 8 days notice
of their meeting for the hearing of the petition. If the amended return is to
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be considered, then it appears that the Coms. acted upon the petition on the 29th
Oct.—seventeen days only after the posting of the petition. The notice for
this meeting is dated the 29th Oct., and the affidavit is, that it was posted upon
that day. This action of the Coms. being premature, is without legal sanction,
and is thercfore null and void, and, legally, no time was selected, nor notice
given, for the hearing upon the petition, and their action upon the premises is
a nullity.

3p. In the original papers returned by the Clerk, there is no evidence
whatever that any notice had been given for the hearing upon the petition.

4rH. On the Oth Nov. 1860, the Coms. filad their order in the Town Clerk’s
office, refusing to lay out the road. On the 28th Nov., the petitioners appealed,
On the 29th Nov., the Supervisors fixed the 24th Dec. for the hearing of such
appeal. The notices to Coms. and petitioners, for such hearing, are also dated
29th Nov., and were all served cither before or on the 6th Dec. The day for
the hea.ing of the appeal was selected, and notices were given within 28 days
after the filing of the order of Coms, when the statute, (Cooke’s,) pages 354
and 355, sections 8, 10 and 11, provides that the day for such hearing shall
be designated after 30 days had elapsed from the filing of the order of the
Coms. in the Town Clerk’s office, all who are desirous of appealing, to take their
appeal within that time. 'This sclection of the time for the hearing of the ap-
peal being cntirely unauthorized at such tine, was void. The services of the
notices upon the Coms. and petitioners, fixing the diy for such hearing, being before
the time when the Supervisors could select the day, is likewise void.

The notices, even if at the proper time, were insufficient. The appellants
are not described therein as petitioners, or shown to have any right to appeal.
The notices, except those addressed to the Coms., are addressed to no one, and
as they appear in the original papers, are signed by no one.

51it The defendant in error was the owner of lunds over which the road
would pass, and it was so stated in the petition, yet no notice was given to him of
the appeal, or the hearing thereof, nor did he appear before the Supervisors at
the hearing:  The amended certificate o: the Supervisors states that on the 28th
Dec., 1860, the last day of such hearing, Michnel Kennedy, jv., agent for Mi-
chiel Kennedy, sen., was present; but the certificate does not state that he had
authority to appear for his father, the defendant in errov, or that he did so ap:,
pear, or that he took any part in the proceedings b:fore the Supervisors, or even
thas he knew that they were assessing his father's damages.  If the defendant
in error had begn there himself, under the c.reumstances, it would not have been
an appearance or waiver of notice.

LPeople vy, Judyes of Herleimer Co., 20 Wendell, 187.

When the owner of Jand over which the road is to pass takes an appeal,
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the law requives notice to the three of the petitioners and to the Coms. ; but when
the petitioner; take the appeal, surely it is not the intention of the law, that then
notice shall be given to the Coms. and petitioners, and none to the owners of
lands over which the road passes. If so, the land owner’s intereat is’ determin-
ed without notice to him: This appeal is not applied for, or taken from the
Coms. at the hearing upon the petition, but in vacation before the town Clerk
without notice. In the application for the establishment of the road, and in
the appeal, the petitioners and the landholders are adverse parties. Any three
of the petitioners can appeal and bring up the case for the whole; and if they
are only required to notify the Coms. and three of the petitioners, the appellants
can notify themselves of the hearing of the appeal, or waive notice, or if they
should notify three other petitioners, the case is not bettered any—they are on
the same side and of the same parties. Is not notice as important to the man
whose land is proposed to be taken, as to the petitioners ? Does the law con-
template such partiality ? McPherson vs Holdridge, 24 I1l,, 38, holds that all
the parties are entitled to notice, and so should the statute be construed.

Cooke’s Stat., Lage 355, Sections 11 and 15.

6TH. The road as established by the Supervisors, materially varies from
the petition. The names of the owners of lands over which the road was to
pass, were given in the petition. The C. B. & Q. Railroad was not one of
them ; on the contrary, the petition stated the proposed road should run on the
north side of said railroad; yet the Supervisors did locate the road over the
lands of said railroad, which they had no right to do; and such action invalid-
ates the road.

Cole vs. Town of Canaan, 9 Porter R. 88.

TrH. Both the original and amended records, show that Supervisors had no
legal right or authority to assess the damages of defendant in error. The Su-
pervisors are authorized to assess the damages of the owner of land over which
a road will pass, when they cannot agree with him in relation thereto. There
must be a disagreoment, before they are authorized to assess such damages.

1 Cooke's Stat., Puages 35+ and 5, Sections 6 and 15.

The Supervisors, in their reports, state that the damages of the defendant
in error were not released, and therefore they assessed them. They do not
state that any attempt whatever was made to agree with him in regard to his
damages, or that such attempt would have been unavailing. The Court held, in
Gilbert vs. Columbia Turnpike Co., 8 Johns Cases, 107, that if the record omit
to state such disagreement, it is fatal to the proceedings.

8. In the original papers, there was no entry of an aljournment of the
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Supervisors, from the 24th to the 28th Dec., when they assessed the damages
of defendant in error; nor was there any entry of the appearance of the de-
fendant in error on the 28th, when his damages were assessed ; nor was there

’

any evidence of notice given to him of their meeting on the 28th.

Some of these objections were not specially and formally assigned as
errors, in the petition for the certiorari, but this is not material. The Court
held, in The Commonwealth »s. Sheldon and others, 3 Mass., 187, that upon a
return to a certiorari, they would inspect the record, and if they should find
error, they would quash the proceedings, although such errar or errors were not
embraced in tne assignments of errors—that the rule was different in writs of
error from that of certiorari. :

After the certiorari issued, the appellants sought to reform the papers and
records, then in the town Clerk’s office, as follows, to wit :

1sT. By having another affidavit made, and filed in the town Clerk’s office,
of the posting of the petition. But the new affidavit contained nothing differ-
ent from the firsc affidavit, that was material.

2p. By filing in town Clerk’s office, a purported copy of a notice, alleged

to have been given by theComs., of the time and place for their hearing of the
petition, and an aflidavit of service. The atfidavit is defective, in not stating
that the notice was posted by direction of the Coms., and also in not stating
that the notice was posted in three of the most public places in the town, as re-
quired by law. The adffidavit states township, The Court could not take ju-
dicial notice, that the boundaries of the two were identical. 'The town might
be much larger than the township. The natice, then, might have been posted.
in three of the most public places of the township, and still not of the town.

3p. They filed in the town Clerk’s office, a new affidavit of Benedict, con.
tradicting his prior aftidavit on file, in ‘Which he now stated that the notices be-
fore filed in tha town Clerk’s office, were not correct copies of the originals
which had been served, as he had sworn in his first affidavit, buc that the origi-
nal notices which he had served, hid appended to them, the signatures of the
appellants.

4rit. They filed in the town Clerk’s office, a new certificate of the Super-
visors, who laid out the alleged road, certifying that although they had made no
entry of their continuance of the hearing of the appeal, from the 24th to
the 28th of December, 1860, yet that they in fact had formally so adjourned,
and also state, as before mention ed, that Michael Kennedy, jr., was present on
the 28th Dec., the last being by them interpolated inproperly in their certifi-
cate, (even if they had the right to make a new one,) in order to manufacture
testimony to sustain their Procoedin{zs.

If the purported amendments and additions to the papers and records,
were legal and proper, and in due season, yet there is an ontire failure to re-
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move 1st, 2d, 4th, 5th, 6th, Tth objections contained in this brief, and the 3d
and 8th are only partially obviated. The 3d is not removed. The aftidavit
does not show a sufficient posting of the notice for the hearing of the petition,
for the reasons already stated.

But the defendant in error insists that such amendments and additions, if
they could be made at all, could only be made on due notice given to the parties
interested. These were made nearly a whole year after the proceeding had
been had, and the papers filed in the town Clerk’s oftice, and records completed,
without notice to the defendant in error,

This Court decided, in 11 Tll., 59 and 18, and in 18 Ill., 890, that a record
could not be amended at a subsequent term of the Court, even in a matter of
form, without notice to the opposite party, and in the last case, the Court held
there must be something to amend by.

The plaintiffs in error cite the case of a sheriff amending his return of
process without notice. But a sheriff is a sworn ofticer, who has given bond for
the faithful performance of the duties of his office, which any one has the right
to put in suit for redress of any injury sustained by an untrue or incorrect re-
turn of the sheriff ; but not so in regard to these officers and their witncsses of
whom they procure exparte affidavits. They could affidavit the land owner out
of his land over which the road passes, and he have no redress of the affiants.
But tho proposed amendments and additions are of a very Jifferent character
from returns of process. The assessment of damages on the 28th Dec. being
on a different day than that fixed by the Supervisors for the hearing the appeal,
and they not having stated that on the 24th they adjourned the hearing to the
28th, is a nullity ; and as the original assessment stood prior to the addition
made thereto, one year thercafter, it was absolutely void on its face. Now it
would be very unfair if the Supervisors could come in and amend their record
in that way, without notice to the defendant in error, and muke their assessment
valid, and he be deprived of his property without an opportunity of being heard.
If they could make such addition one year thereafter, why not ten years there-
after, whoever should be then the owner of the land? These new affidavits
were not amendments of papers on file, but original papers thrust in to supply
defects. There nad not been on file any copy of the notice for the hearing of
the petition, or affidavit of the service thereof, so this affidavit could not be consid-
ered an amendment. There was no aftidavit on file to amend. No authority
has been cited by the attorney for the plaintiffs in error, authorizing them to.
hunt up witnesses and get their affidavits, to establish what should have appear:
ed of record twelve months before, giving no notice to the defendant in error of
the taking of such aflidavits, so that he could have procured counter affidavits,
or subject plaintiffs’ affidavit makers to a cross-examination, and all this, too,
in a special proceeding to divest defendant in error of his property without his
consent, Such a practice'would lead to endless frauds and unlimited perjury.
Owners of real estate and their grantees would have no security. If this could
be done in one year after the procecdings had terminated, it could be done
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after 10 years, or at any time. We claim that Supervisors are like arbitrators,
that they are selected for the special case, and after they mako their decision
and report, and it has been filed, that they have no further jurisdiction in the
premises, and that they have no authority to amend their report, Counsel for
plaintiffs in error insists that the evidence cf the regularity of these proceedings
need not appear in the town's Clerk’s office, or of record in any way, but that
the evidence may rest in the uncertain memory of witnesees. This is a very
dangerous doctrine, and opposed to the whole spirit of our laws and decisions.
This Court has held, and it has been held in almost all the Courts, and I need
only cite 3 Johns Cases 107, and 10 Wendell, 175, that in special powers grant-
cd by statute, affecting the property of individuals, the power must be strictly
pursued, and must so appear on the face of the proceedings to affect private
property.

1 Gilman, 10 and 15 Ill., {46, cited by the opposite counsel, were decided
on u very different system of laying out of public roads; but even if applicable,
we have rebutted the presumption of the regularity ot the proceedings claimed
to be afforded by the final order of the Supervisors establishing the road, by
producing all the road papers and records in the town Clerk’s office, and thereby
shown that these proceedings were irregualar, and that there is a want of neccs-
sary papers, without which, the road is illegal. Case cited of 1 R. R., case
462, was an appeal and under a different proceeding from this,

Case cited by opposite counsel, in 283 Wendell, 327, was the amendment of
a clerical error, to make courses and distances correspond with fixed monuments.
The question of want of notice was not presented or decided. 'This Court has
decided that notice is necessary.

4 Halstead, 2, 857, cited by opposite counsel, are cases where the Court
allowed amendments to the caption of an indictment, required by the statute of
New Jersey, where the minutes, records and files of the Court supplied the
deficiencies-

In Taylor vs. Henry, 2 Pick, 402, the Court held that resort could not be
had to verbal testimony to supply the omission of an cntry of the adjournment
of a town meeting.

If the Supervisors acted without notice, the opposite counsel says, the ap-
peal is still pending before them. If there is such want of notice, then certainly
their order laying out the highway should be quashed. Supervisors’ statement
of notice in their report is not sulficient. It should aflirmatively appear by the
papers, and not by recital in their report. We think that the Circuit Court
could not have done otherwise than have sustained the objections aforesaid.

MILTON T. PETERS & GEORGE 0. IDE,
Attorneys for Defendants in Erzor,
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STATE OF [LLINOIS ; N THE SUPREME COURT

OF APRIL TERM, 1862.
ERROR TO BURKAU.

AATIDD Y I I e

Martin Corley and Others, Plaintifls, in error, )

Vs, » GERTIORARI..
Michael Kennedy, Sr., Defendant, in error.- J
e DR O ———
Page 1. At August Term, 1861, of Bureau Civeunit Court, defendant filed in said Court
(38205 his petition for a Certiorari after the course of the common law against the plain-

tiffs as highway commissioners and town clerk of Westfield township: To certify
up to said Court the record and proceedings of a certain highway, laid out by
three Supervisors, and about to be opened by plaintiffs as such commissioners in
said Town through lands of defendant, said Petition alleges that the action of said’
Supervisorsiu laying out said highway was illegaland v01d forthe reasons following ¢
1. Because it don’t appear that Pctltxon for said® highway was l)osLed.
5 Lo By twenty days before action was had on it.
9. Because Petition don’t give the names of all the owners of lands over which

2.
the said highway passes.

3. Because there is no evidence in Town Clerk’s office that said commissioners -
gave notice of their meeting to act on said Petition.

4. Beoause said Supervisors did not give any notice of the laying out of said:
highway..

5.. Because said Supervisors did not lay out said highway on the day appointed, .
but on a subsequent day without notice to parties interested and without a formal
adjournment from the day appointed.

6. Because said highway is null and void.

7. DBecause no estimate of defendant’s damages occasioned by said highway"
was ever filed with the Town Clerk, nor was the damages allowea defendant, ever
tendered to him.

The Petition concludes by praying that on inspection of the papers pertaining
tosaid highway, that the Court will order that the proceedings and orders made by
the Commissioners and Supervisors, relating to said highway, be vacated and an-
nulled, and that the writ of Cértiorari operates as a supersedias, against the open-
ing ol said highway, said Pétition makes exhibits of the orders and proceedings
had by the highway Commisssioners .and.Supervisors in reference to said road.—
Upon which Petition the Circuit Court at said term ordered a writ of Certiorari to -
issue according to the prayer of said Petition.

On the 5th September, 1861, the writ of Certiorari was issued according to the-
order of said Oireunit Court, and returned served on the plaintifts.

At the December Termn, 1861, of said Cirenit Court, the plaintiffs and the Town:

lerk of Westfield made return to said writ of the following papers :
‘ 80,3L. 1. A Petition for the high vay in question, signed by twenty-live legs' voters
% 33. residing within three miles ot the said highway therein proposed, said highway
e commencing at a point an the township line between Westfield and Berlin between
sections 7 .md 18, in Westfi:ld town, and runninz due east on the section line, to
the C. B. & Q. R. R., and thence a north easterly direction on the north side of said
R. R. on the most direct and eligible route to connect with the Peru and Dixon
Plank Road, in the town of Arlington, that said road will pass over lands owned
by Julins Benediet, Phillip Kennedy and Michael Kennedy ; the Petition bears
: date the 9th ot October, 1860, and in other respects is in the usual torm.
2. Attached to said Petition is the afidavit of Julius Benedict that he postad
¢« 32, 37. three copies of said Petition in three of the most public places in said town of
Westfield, said affidavit sworn to before A. Morzan, J. P. oa tho L2:h  of Oet. 1860
3.. Onthe back of said Petition, is an order of the said highway Commissioners,

)




Page 32, 38. refusing to lay out said road, said order bearing date November 7th, 1860.

<«

113

(19

«

34.

39.

38.

43.

44,

45,

48.

46.

53.

4. Appeal by C. C. Warren, T. T. Larkin, Julius Benedict, Joseph Morrison and
James Winter, (five of the Petitioners) from said ovder of the highway Commis-
sioners (refusing to lay out said road), to the Town Clerk of Westfield town, said
appeal is in the usual form bearing date November 23th, 1860, and signed by the
appellants, and is made to reverse the said order and determination of the highway
Uommissioners, in refusing to lay out said road

5. Certificate of Town Clerk of Westfield, of the taking of said appeal by ap-
pellants, and the selection by said Town Clerk of the Supervisois of the towns of
Selby, Berlin and Clavion, in said county of Bureau, to try said appeal, said appeal
being mada on said 28th day of November, 1861, and the said order of the high-
way Commnissioners from whieli said appeal was made, was filed in said Town
Clerk’s office on the 9th of November, 1860, said certificate of said Town Clerk is
in the usual form and bears date Nov. 28, 1560, and is signed by said Town Clerk.

6. Order of said Supervisors (sclocted to try said appeal), fi xing on the 24th of

December, 1860, at 10 o’clock, A. M., as the time, and the office of Esq., Park in
Arlington, as the place when and where thiey will try said appeal, signed by said
Supervisors.
7. Notice to the Commissioners of highways ot Westficld Town, not:fying them
of the time and place fixed by said Supervisors for the trial of said appeal as atore.
said, said notice bearing date Nov. 29th, 1560, but said notice is not signed by ap -
pellants or o ther person.

8. Affidavit of Joseph Moriison (appeliant), that on 6th December, 1860, he
served said mnotice on said highway Commissioners by giving to each of them a
copy of said notice.

9. Notice to Nichols, Linton and Barnhart (three of the Petitioners for said
road) of the said time and place fixed Dby said Supervisors for the trial of said ap-
peal, said notice bearing date Nov. 29, 1860, but is not signed by the appellants,

.or other person.

10. Affidavit of Julins Benedict that he served said notice on said Nichols, Lin -
ton and Barnhart, by giving to each of them a copy thereof, on the 80th day of
November, 1860, said affidavit sworn to before a J. P., December 24th, 1860.

11. Order and report of said Supervisors, that they met at the house of Esq.
Park, in Arlipgton, on 24th December, 1860, at 10 o’clock, A. M., to try said ap-
peal. It then appearing to them that the said Commissionors of highways and
three of the petitioners for said road, had been duly notified of their said meeting
as required by law, they did then and there proceed to hear the allegations of the
parties and try said appeal, personally examining the route for said road, then and
there determined to lay out said road and reversed the said order of the highway
Commissioners, and having so determiaed to lay out said road, they did on the 28th
of Decemder, 1860, cause a survey thereof to be made, by a competent surveyer
who made his report to them as follows: (then they set out said report of the sur-
veyor in hee verba) In their order laying out the road by metes and bounds, on
the route described in the petition for said road and certain land owners over which
said road passes to-wit: Benedic, the Kennedy’s and the C. B. & Q. R. R. Co., not
having released their claim to damages, they proceeded to assess the same,. The
The benefits of the road to Benedict, Philip Kennedy and the C. B. & Q. R. R.
Co., is equal to their damages. To Michael Kennedy, (deft.) they assessed his
damages at $650 00 for his damages occasioned by said road passing over his lands

(described in their order) and they annex the said plat and survey of said road to
their reyort and make it a part thereof, and declare said road a public highway +
rods wide, said order bears date January 15th, 1861, and is signed by said super-
visors.

12. Survey and plat of said road signed by the surveyor.

18. And afterwards at said December Term, 1861, of said Circuit Court, to-
wit, on the 16th December, 1861, the plaintiffs filed the affidavit of S. R. IHe-
menway, setting forth that since the said return was made to the original writ,
that said highway Commissioners, supervisors and appellants, had severally amend-
ed and corrected the errors, and supplied the omissions, apparent in the said tran-
script of the papers relating to said road, certified and returned in pursuance of
the original writ issued herein. That such amendments and corrections of said
road papers, were then on file in said Town Clerk’s office, of Westfield Town, said
affidavit setting forth such amendments, &c., in detail, and asking that a special
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61.

63.

63.

64.

66.
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79.

81.

69.

70.

73.
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83.

87.
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writ of Certiorari issue to said Town Clerk to certify as a part of said transoript
originally returned by him, the said new and amended papers, on file in lis office,
and the Court thereupon ordered that such spocial writ of Certiorari issue herein.

And afterwards at the same term of Court to-wit, on the 16th of December
1861, the said parties to this proceeding appeared in open Court, and agree that
the following shall be taken and considered by the Court as the return of said
Town clerk to said special writ of Certiorari, to wit :

1. The Road petition as returned to the original writ.

2. The affidavit of Julius Benedict of the posting of said potition as returned,
to the original writ. :

8. That on 7th December, 1861, there was attached to said petition and filed in
said town clerk’s office, a new affidavit of said Benedict,—that heo posted three
copies of said petition in three of the most public places in said town on 12th day
of October, 1860.

4. On 9th of December, 1861, there was filed in said town clork’s office, a copy
of notice of said highway commissioners, to the effect that said highway commis-
sioners had fixed upor the 7th of November, 1860, at 10 o’clock, A. ar., of said day,
at the depot of the C. B. & Q. R. R.,in said town, as the tims and place when
and where they would meet to hear reasons forand against laying out said road,
said notice dated October 29, 1860.

5. Attached to said notice is the affidavit of J. Meriam, (highway Commis-
sioner), that he posted said notice in three of the most public places in said town,
on or before 29th October, 1860.

6. Order of said Commissioners refusing to lay said road, as set forth in the
return to the original writ, filed November 9, 1860.

7. Appeal to town clerk, same as set forth in return to the original writ.

8. Town clerk’s certificate of appeal and selection of supervisors, same as set
forth in return to original writ.

9. Supervisors order fixing time and place to try appeal the same as set forth:
in the return to original writ.

10. Notice by appellants to said highway commissio ners, of the said time and
place fixed for trial of appeal by supervisors, same as the notice in return to origi-
nal writ, except that this notice is signed by appellants, and was filed in Town:
Clerk’s officc December 10, 1861.

11.  Attached to said notice is the affidavit of Joseph Morrison (appellant), that
he served said notices (so signed) on each of the said road commissioners by giv-
ing to each a copy thereof, on the 6th of December, 1860 .

12. Notice by appellants to three of the petitioners for said road, ot said time
and place fixed by supervisors to try said appeal, the same as the notice in returns
to original writ, except that this notice is signed by appellants, and was filed in
the Town Clerk’s office on 10th December, 1861.

13. Affidavit of Julius Benedict attached to said notice that he served the same
on C. C. Nichols, N. Linton and M. L Barnhart, [three of petitioners] by giving
to each a copy of the same [signed by appellants] that he so served the same on
said Nichols and Linton on 80th Dec. 1860, and on Barnhart on 1st Dec. 1860.

14. Order and report of supervisors, reversing decision of highway Comnis-
sioners, establishing road in question, assessing damages &ec., same as set forth in
the return to the original writ; said order and report filed in said Town Clerk’s
office, January 24, 1861 ; damages audited and allowed March 26, 1861.

15. Amended report and order of said supervisors filed in said Town Clerk’s
office, on the 10th December, 1861 : whereby, they state that they met at the house
of Esq. Park on 24th December, 1860, at 10 o’clock, A. M., and then and there
determined to lay said road as stated in their original order and report, which con-
sumed the whole of said day, and not then having time to assess the damages, and
lay out said road ; that they then and there in presence of the parties interested,
adjourned the laying out of said road and assessing said damages, until the 28th
of December, 1860, at 10 o’clock, A. M., at the oflice of said Esq. Park; that




3
“ %

they met at said time and place in acccordance with said adjournment, and laid
out the said road, and assessed the damages as stated in their orig'inal order and
report ; the said parties interested being then and thcre.pre.sent, said arflended or-
der and report, bearing date November 20, 1861 ; and is signed by said supervi-
sors, and filed in Town Clerk’s office, December 10, 1861.

18. Survey of said roac as set forth in the returns to the original writ, and

90, 91. also the plat of said road made by the surveyor.

(43

({3

19. Certificates of Town Clerk and highway Commissioners of Westfield of

73.  the correctncss of the copies of the foregoing proceedings.

94,

96.

Order and judgment of Circuit Court, on the hearing of this cause upon the re-
tuin of Town Clerk to the original writ, and the said amended return filed by

agreement of the parties, above set forth. The said Court after hearing argument

of counsel ordered and adjudged that the proceedings of said Supervisors set forth
in said returns concerning said road be quashed, and the order of said supervisors
establishing said road be annulled and made void, and that said defendant, Ken-
nedy, recover his costs.

Bill of exceptions, embodies the said return to the original writ of Certiorari,
affidavit of S. R. Hemenway, and amend returns, all above set forth ; and agree-
ment of the parties that said amended and supplied papers should be read in evi-
dence, as if made by the town Clerk to the special writ of Certioraii, awarded
herein. The order and judgment of the said Court quashing the proceedings of
said Road Commissioners and supervisors, and annulling the order of the supervi-
sors establishing said road. To which ruling of the Court the plaintiffs by their at-

torney then and there excepted, and prayed the Court to sign and seal said Bill of

Exceptions, which was then and there done by the said Court, on the 28th day of
December, 1861.

ASSIGNMENT OF ERRORS.

1. The Court erred in ordering that the proceedings of the Supervisors concern-
ing the highway in question, be quashed.

2. The Court erred in adjudging that the order of the supervisors, establishing.
said highway be annulled and made void. ’

3. The Court erred in not deciding that said highway is valid and legal.

4. The Court erred in not giving full credit to the amended papers set out in
the return to special writ.

5. The Court erred in quashing the proceedings of Road Commissioners and
the appeal.

6. The Court erred in giving Judgment against defendant for costs.
POINTS AND AUTHORITIES.

1. The amendments of the Road Papers.  1st, of the affidavit of the posting of the
Road Petition ; 2d, of the supplying of the Highway Commissioners’ notice which
was posted ; 3d, of the notices of the appeal served on the commissioners and three of
the petitioners, showing the real Jacts were properly made—such notices being in the
nature of and fill the office of a summons. The return on a summons to show the fact
of service may be amended at any time, and at the afficer’s own volition.

; —®8ee 2d Gilman Rep. Page 583-4.
Sheriff may amend his return without notice to party offected.

—3d Gilman Rep. Page 152-3.
Sheriff may amend return after he is out of office and after decree.

—15 Lllinois, Page 100 and 269.
2. The Statute don’t require these notices or the evidences of the
of them to be made a matter of record, or filed in Town Clerk’s O

the road therefore can’t depend upon the omission to do an ac
Statute.

posting and serving
fiice ; the legality of
t not required by the

8. The jurisdiction of the highway commissioners and Supervisors, in the premises,
must depend upon these facts ; Ist, whether the road petition was in fact posted 20
days before action was had on it; 2d,whether the highway commissioners in fact putup
requisite notices cight days before their action, and 3d, whether proper notices of the

appeal were i fact served, and not Whether the filing of the evidences of these gets in

3




the Town Clerk's office, was contemporancous with tlie acts themsetves.

4, It was proper for the Supervisors to amnend their order and report,establishing the
road according to he facts, showing the adjonrnment of the trial from 2£th to 28th

December, 1860. The making out of their order was a ministerial act.
—See 234 Wend., Page 323.

Where Supervisors on appeal in laying out o road misdeseribed the location of the
road in June, 1836, and afterwards in Sept., 1837, amended their order corractly de-
scribing the road, held to be proper. —23d Wendell, Page 323.

All papers relating to roads may be amended in the same manner.—75.

5. Commissioners laid out a road in pursuance of law, but neglected to file their-
proceedings ; the proceedings were afterwards filed under a mandamus, and the road -
held to be valid, the act being held merely ministerial.

152 Qowen, Page 589 13tk Pick. Page 229. 11¢h Uass. Page 477. 4th Blackf. P.2.

6. The Court may at any time and at any stage of a suit award a Certiorari to cor-
rect a record in its body or branches, and especially when a diminution ig alleged.

—4th Johns. Page 509, -

7. The amended road papers in this case returncd in pursuance of the special Cer-
tiorari, became a part of' the record.
8d Ind. Lep. 1074d, 816. 2d Blackf. 422. 1s¢t Blackf. 551 and note. 25h Binne, 581.

8. Records and proceedings may be amended after awarding of Certiorari.
—4th Halst. 2, 1b. 357.

9. Town Clerk may amend record according to the truth.
3d IN. Hamp, 573. 11th Mass, 377,

10. The presumption is-that the proceedings anterior to the order of the supervisors
establishing the road are regular. 1st Gilman 10. 34 Gilmnan499. 15¢th IUl. 546.

11. Objection that parties had no notice of the action of Commissioners and Super-
visors, must appear on the record, it is not sufficient that thero is no allegation in the
record that they had notice, it must appear negatively that they had not notice.
Aamner. Railway Case’ Vol. 1, Lage 462.
In this case, the Supervisors in their order say that the proper notices were given,

)
12. Defendants damages were audited and allowed (see page 87 of record) though
it was unnecessary.

8. Defendant can’t ohject if his name as a land owner was in the petition for the road.

14, Even though this Court should hoid that the Supervisors acted without giving

the proper notices, the proceedings ought not to be quashed, but the appeal would

still be pending before them. 2414 101, 38.
J. I. TAYLOR, Att’y for PI'tffs in Error.
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