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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863

WILLIAM JAMES Ooroner, who sues for the use of
George Smith and Elisha W. Willard,

Plaintiff in Error,
vs.

OSCAR STRATTON, JOHN B, LYON & ALBERT
MORSE, Impleaded with James T. Hoyt. \

Defendants in Error.

ABSTRACT OF RECORD.

Ta1s was AN AcTioN on a replevin bond. The defendant, Oscar Strat-
ton, and one Samuel W. Woodward, were engaged in buying cattle ;
about the first of September, 1859, said Stratton shipped thirty-three
head of cattle to Chicago, to said Woodward, for him to sell on joint ac-
count of Stratton and Woodward. When the cattle reached Chicago,
said George Smith and Willard, who had recovered a judgment against
said Woodward, caused an exceution to be levied against said cattle, as
the property of said Woodward ; said Stratton then took said cattle out
of the possession of the sheriff, by a writ of replevin issuned out of the
Circuit Court of Cook County, at his suit. The replevin suit in the Cir-
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cuit Court was dismissed for want of prosecution. The said Smith and
‘Willard then instituted a suit in the Superior Court of Chicago, in the
name of the coroner, for their use, on the replevin bond. The declara-
tion was the usual one on a replevin bond.

The defendants filed four pleas:

Firsr, Non est factum.

Seconp and Trirp, That the merits of the replevin suit were not tried,
and that the said cattle were the property of said Stratton and not of
‘Woodward.

Fourtn, That the merits of the replevin suit were not tried, and that
the said cattle were the joint property of said Stratton and Woodward,
but that Woodward had only a nominal interest, on account of advances
that said Stratton had made on account of Woodward, for which he,
Stratton, claimed a lien on Woodward’s interest in the thirty-three head
of cattle.

The plaintiff took issue on the first three pleas, denying that the said
thirty-three head of cattle were the property of said Stratton ; to the
fourth plea the plaintiff filed a demurrer, which the Court sustained.

Bill of Exceptions.

At the trial, plaintiff introduced replevin bond in the original replevin
suit. Zhen, the affidavit of said Stratton in said replevin suit, in which
said Stratton swears that he was entitled to the possession of said 83
head of cattle, and that they were worth $900. Z%en, the replevin writ,

with the return of coronér, that he had given the property to Stratton.
Then, the retorno habendo, with the coroner’s return, that said Stratton
refused to return the said cattle. The plaintiff then rested.

The detendant then offered one
Nicholas Balker, as « Witness who testified as follows :

Have known the defendant Stratton for four years. I knew him in
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the summer of 1859 ; he was then trading in hogs and cattle. I do not
know personally anything about the 88 head of cattle being levied on
here—nothing except hearsay. There were 34 head of cattle sent by
Chicago, Burlington and Quincy Railroad, to Samuel Woodward, about
the 1st of September, 1859. The defendant, Stratton, and I, bought
them in Jowa, and shipped them to Samuel Woodward, in Chicago,
from Wapulo county, Towa; the last day of August, or the first of Sep-
tember, they were shipped ; Stratton went with them as far as Burlington.
Stratton paid for part of them, and I paid for part; Stratton gave me
the money to pay for them I bonght ; some of them were paid for after
Stratton returned. Stratton said he drew $600 from the agent of the
railroad to pay for part of them. I staid at the town of Agency and did
not go to Burlington, The agent told me that Stratton got $600 from
him. Agency is 70 miles from the river. A few days after the cattle
came to Chicago, Stratton went to Chicago. After he returned from
Burlington he paid for the cattle. I don’t know who paid the freight.
Stratton rather had the direction of the shipping. I was acting for Strat-
ton & Woodward in buying the cattle. T don’t know where Stratton got
the money. We expected Woodward to send money there. He did not
send it. The agent guaranteed the men that they shounld be paid for the
cattle. Stratton gave methe directions about buying—there were 84 head
of cattle bought at the same time with the 33 head ; they were a part of
the 80 head. I don’t know whether Stratton got any money from Wood-
ward, nor where he got his money. I bought some more for Woodward
afterwards.

Cross Examination by Counsel for Plaintiff—

There was a partnership contract between Woodward and Stratton, in
1859, for buying cattle. I heard them say 8o in June, 1859, in my pres-
ence. Stratton introduced me to Samuel Woodyward. Woodward pro-
posed to furnish the money. I never had any interest in the 34 head of
cattle. I purchased what cattle, of the 34 head I bought, on the joint )
account of Stratton and Woodward. I understood from the defendant,
Stratton, that he was buying the 84 cattle for joint account of himself
and Woodward. Stratton told me this. They (Stratton and Woodward) |-

were to have equal property and equal profits in the said 34 cattle.
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Woodman sent 1,280, that I know of. It came through me. Between
$400 and $600. I know Stratton paid—

Defendants re-call
Witness Baker, who, on Re-direct Examination,

Testified : That Woodward had agreed to send money to Agency City
to pay for the rattle to be delivered there; that he failed so to do. Wit-
ness and Stratton waited there several days for the money to come. It
did not come. The owners of the cattle had driven them to Agency City,
where they were to be paid for, and would not deliver them until paid
for ; under these circumstances, Stratton and I went to the agent of the
railroad, and he guaranteed the payment of the cattle on Stratton’s ac-
count, and agreed to advance Stratton $600, to pay for the cattle with 3
on these terms, the owners of the cattle let them go. Stratton got on the
train, went to the river, got the $600, returned the next day, and paid
for the cattle. T1he money was advanced at Agency City, or agreed to
be, on the personal credit of Stratton. The agent knew him and did not
know Woodward. The man at Agency City was the agent of the Chi-
cago, Burlington and Quincy Railroad.

Defendants next called

William Martin,

Freight Agent of the C. B. & Q. R. R., who produced the following

receipt
Frererr Orrice C. B. & Q. R. R.
Last Burlington, Aug. 26th, 1859.

“ Received of O. Stratton, two ears of cattle, (84 head more or less )
““ to be delivered at Chicago station, at special rates, being 855 per car
“from Agency City, and charges, $600. In consideration of which, and
“ for other valuable considerations, it is hereby mutnally agreed that said
** Company shall not be liable for loss by j umping from the cars, delay

“ of trains, or any damage said property may sustain, except such a$
“ may result from a collision of the train, or when cars are thrown from
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¢ the track ; in course of transportation, to be fed and taken care of by
‘ owners.
(Signed ( “R. F. HAWFORD, for C. B. & Q. R. R.
“ 0. STRATTON.”

And who testified that the cattle were consigned to Oscar Stratton in
Chicago, and that said Stratton paid the freight on said cattle, amount-
ing to $110, and the $600 advanced by the railroad agent at Agency
City.

The detendant then rested his case.

The plaintiff by his counsel then offered
Samuel, Woodward,
'

e defemh’#h(; execution, as a rebutting witness, to prove the
ownership of the said 84 cattle, taken in execution against said Wood-
ward, at the suit of Smith & Willard. (The defendants’ counsel ob-
Jected to the witness testifying on the ground of interest; which object-
ion the Court sustained, and refused to let Woodward testify, to which
ruling of the Cowrt excluding the said Woodward trom testitying, the
plaintiff, by his counsel, then and there excepted.)

This was all the testimony in the case.

Jury rendered a verdict for plaintiff for nominal damages. The
plaintiff’ moved for a new trial on following grounds:

L. The verdict is against the evidence.

2, The Court erred in refusing to let Woodward be sworn and tes-
tify on the part of the plaintift.

The Court overruled the plaintifi’s motion for a new trial, and plaintiff
then and there excepted.
Stipulation ss to filing Bill of Exceptions.
Certificate of Clerk.
Assignment of Errors.

HERVEY, ANTHONY & GALT,
Attorneys for Plaintiff in Epror.
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suprese Comrt of the State of imeis,

TIIRD GRAND DIVISION,

APRIT, TERM, A.D. 1883.

—————_—— ——

WILLIAM JAMES, Coroner, who sues for
the use of George Smith and Elisha W.
Willard,

Llaintiff in Lrror,
Versus

OSCAR STRATTON, JOIIN B. LYON,
AND ALBERT MORSE, impleaded with
James T. Hoyt,

Defendants in Irror.

———— v —

BRIEF AND POINTS OF PLAINTIFF IN ERROR.

This was an action on a replevin bond. The defendant, Oscar Stratton,
and one Samuel W. Woodward, were engaged in buying cattle. About
the first of' September, 1859, said Stratton shipped thirty-three head of
cattle to Chicago, to said Woodward, for him to sell on joint account of
Stratton and Woodward. When the cattle reached Chicago, said George
Smith and Willard, who had recovered a judgment against said Wood-
ward, caused an execution to be levied on the interost of said Woodward
in said cattle; said Stratton then took said cattle out of the possession of
the sheriff; by a writ of replevin issued out of the Circuit Court of Cook
county, at his suit. The replevin suit in the Cirenit Court was dis-
missed for want of prosecution. The said Smith and Willard then insti-
tuted a suit in the Superior Court of Chicago, in the name of the coroner,

for their use, on the replevin bond. The declaration was the usual one
on a replevin bond.
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The judgment ought to be reversed becanse Woodward and Stratton,
having a joint interest in the said cattle, when the sheriff levied the said
execution, at the suit of Smith and Willard, on the interest of Woodward
in said cattle in the possession of Woodward, Stratton had no right to
replevy the cattle from the sherift; and could not have maintained his
replevin suit. In the suit on the replevin bond, he could not make any
defense which he conld not introduce in evidence to sustain his action of
replevin.

It he had shown in the action of replevin, as he did in the suit on the
replevin bond, that the cattle, at the time of the levy of the execution
and the service of the replevin writ, were the joint property of Woodward
and himself, the court would have instrueted the jury that he could not
maintain his replevin suit.

The defendants’ chief witness, Baker, testified that /e and Stratton
bought these cattle in lowa, and shipped them to Woodward at Clicagoy
that he acted for Woodward and Stratton. in buying the cattle 5 that there
was a partnership contract between. Woodward and Stratton, in 1859, for
buying cattle. I heard them say so in June, 1859, in my presence.  Strat-
ton introduced me to Woodward. That he purchased what caitle of the
thivty-four head he bouglt, on the joint acconnt of Stratton and Wood-
ward. I understood from the defendant, Stratton, that he was buying the
thirtyfour cattle for joint account of himself' and Woodward.  Stratton
told me this.  They (Stratton and, Woodward)were to have equal property
and equal profits inthe said thirty-four cattle”  (Sce page 3 of’ Abstract.)

Smith and Willard had a right to diveet the sherift to levy their exeen-
tion on the interest of Woodward in the said thirty-four head of cattle, and
sell it, and Stratton had no right to take them out of the possession of
the sherift by a replevin writ, but might have enjoined the sherifl from
selling the cattle until an account could be taken between himself and
Woodward to ascertain the quantity of interest which Woodward had in
the cattle.

In Serugham and Mackie v. Carter and Labagh, 12 Wendell, 131,

the Qourt any, replenin doos not lie against a shoritt, who, by virtuoe of’
an execution agninst one of scocral partncrs, takes the partnership prop-
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erty and removes it to a place of safe deposit, at the snit of the other
partners, or those standing in their stead. ,
ersereaw v. Norton, 15 Johns. 179.
Burrall v. Ackey, 23 Wend. 606.

In the case of Phillips v. Cook, 24 Wend. 389, Cowen, J., discusses the
case very fully, and holds that the other partners cannot maintain replevin,
trover or trespass against the sherift for levying upon and selling the
interest of one partner in the partnership property, but that their remedy
is in equity. The books are full of other cases which might be cited if

it were necessary.

LI.

The judgment ought to be reversed, because it is against evidence.

It Stratton could have maintained his replevin suit, and the defend-
ants make a defense in the suit on the replevin bond such as they did,
then the plaintiff was entitled to a verdict for $450.

In his aflidavit for the writ of replevin, the defendant Stratton swore
that the thirty-four cattle were worth $900, (which was introduced in evi-
dence in this suit to prove the value of the cattle) and the whole evidence
of the defendants shows that the cattle were the joint property of Strat-
ton & Woodward, (see Baker’s testimony above.) And in all cases, where
it does not appear whatis the precise amount of the respective interest of
the partners, the presumption is that they are entitled equally.

Collyer on Partnership, page 153.

3 Kent Com., 5th ed. 28.

Lrarrar v. Beswick, 1 M. & Rob. 527.
Gould v. Gould, 6 Wend. 268.

But we are not left alone to the presumption of law to determine
the quantity of Woodward’s interest in the said thirty-four head of cat-
tle. Baker, defendant’s witness, testities ¢ #hat they (Stratton and Wood-
ward) were to have equal property and equal profits in the said thirty-fowr
cattle.”  (See page 3 of Abstract.)




I II.

The judgment ought to be reversed, becaunse the court erred in refus-
ing to let Woodward be sworn, and testify on the part of the plaintiff.

Woodward, the defendant in the ceccution at the swit of Smith and Wil-
lard, would have been a competent witness in the replevin suit, and was
a competent witness, in the suit on the replevin bond, to prove the

ownership of the cattle.
Miller v. Dobson, 1 Gilm. 573.

In Gray v. Morey, 26 11l 414, the Court say, in the case of Miller

v. Dobson, 1 Giln. 573, it was held that a defendant in execution was a

competent witness in replevin, and approve of that decision.

The cease at bar is precisely analogous to the one in Gray v. Morey, 26
111, 414, which was an action on a replevin bond, and plaintiff’ offered
Johnson Misner, as a witness, who was defendant in the erecution, and
the court held, that the court below erred in excluding the said Johuson
Misner from testifying.

j - IIERVEY, ANTIHONY & GALT,
Attoineys for Plaintiff in Lrror.
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IN THE

Spprepe Court of the State of Mlineis,

TIIRD GRAND DIVISION,

APRITL,. TERM, A_D. 18683.

——— v —

WILLIAM JAMES, Coroner, who sucs for
the use of George Smith and Elisha W:
Willard,

Plaintiff in Lrror,
versus

OSCAR STRATTON, JOIIN B. LYON,
AND ALBERT MORSE, impleaded with
James T. Moyt, :

Defendants in Lrror.

———e o

BRIEF AND POINTS OF PLAINTIFF IN ERROR.

This was an action on a replevin bond. The detendant, Oscar Stratton,
and one Samuel W. Woodward, were engaged in buying cattle. About
the first of September, 1859, said Stratton shipped thirty-three head of
cattle to Chicago, to said Woodward, for him to sell on joint account of
Stratton and Woodward. When the cattle reached Chicago, said George
Smith and Willard, who had recovered a judgment against said Wood-
ward, caused an execution to be levied on the interest of said Woodward
in said cattle; said Stratton then took said cattle out of the possession of
the sherift; by a writ of replevin issued out of the Cireuit Court of Cook
county, at his suit. The replevin suit in the Circuit Court was dis-
missed for want of prosecution. The said Smith and Willard then insti-
tuted a suit in the Superior Court of Chicago, in the name of the coroner,

for their use, on thoe voplevin hond.  The declaration was the usual ono -
on nreplevin bond. .
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The judgment onght to be reversed beeause Woodward and Stratton,
having a joint interest in the said cattle, when the sherift levied the said
excention, at the suit of Smith and Willard, on the interest of Woodward
in said cattle in the possession of Woodward, Stratton had no right to
replevy the cattle from the sherift, and could not have maintained his
replevin suit.  In the suit on the replevin bond, he could not make any
defense which he could not introduce in evidence to sustain his action of
replevin.

It hie had shown in the action of replevin, as he did in the suit on the
replevin bond, that the cattle, at the time of the levy of the execution
and the service of the replevin writ, were the joint property of Woodward
and himself, the court would have instructed the jury that he could not

maintain his replevin suit.

The defendants’ chief witness, Baker, testified that ke and Stratton
bought these cattle in lowa, and shipped them to Woodward at Chicagoy;
that he acted for Woodwdard and Stratlon in buying the cattle; that there
was a partnership contract between Woodward and Stratton, in 1859, for
buying cattle. I heard them say so in June, 1859, in my presence.  Strat-
lon introduced me to Woodward. That he purchased what catile of the
thirty-four head he bought, on the joint acconnt of Stratton. and Wood-
ward. I understood from the defendant, Stratton, that he was buying the
thirty four cattle for joint account of Limself and Woodward.  Stratton
told me this.  They (Stratton and Woodward)were to have equal property
and equal profits in the said thirty-four cattle”  (See page 3 of Abstract.)

Smith and Willard had a right to direct the sherift to levy their execu-
tion on the interest of Woodward in the said thirty-four head of cattle, and
sell it, and Stratton had no right to take them out of the possession of
the sheriff by a replevin writ, but might have enjoined the sherift” from
selling the cattle until an account could be taken between himself and
Woodward to ascertain the quantity of interest which Woodward had in
the cattle.

In Serugham and Mackic v. Carter and Labagh, 12 Wendell, 131,
the CGonrt say, replevin does not lie against a sherifl, who, by virtue of
an execution against one of several partners, takes the partnership prop-
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erty and removes it to a place of safe deposit, at the snit of the other
partners, or those standing in their stead.
Mersereaw v. Norton, 15 Johns. 179.
Burrall v. Ackey, 23 Wend. 606.

In the case of Phillips v. Cook, 2+ Wend. 389, Cowen, J., discusses the
case very fully, and holds that the other partners cannot maintain replevin,
trover or trespass against the sheriff for levying upon and selling the
interest of one partner in the partnership property, but that their remedy
is in equity. The books are full of other cases which might be cited if
it were necessary.

BX.

The judgment ought to be reversed, becauseit is against evidence.

It Stratton could have maintained his replevin suit, and the defend-
ants make a defense in the suit on the replevin bond such as they did,
then the plaintiff was entitled to a verdict for $450.

In his aftidavit for the writ of replevin, the defendant Stratton swore
that the thirty-fonr cattle were worth $900, (which was introduced in evi-
dence in this suit to prove the value of the cattle) and the whole evidence
of the defendants shows that the cattle were the joint property of Strat-
ton & Woodward, (see Baker’s testimony above.) And in all cases, where
it does not appear what is the precise amount of the respective interest of
the partners, the presumption is that they are entitled equally.

Collyer on Partnership, page 153.

3 Kent Com., 5th ed. 28.

Larrar v. Beswick, 1 M. & Rob. 527.
Gould v. Gould, 6 Wend. 263.

But we are not left alone to the presumption of law to determine
the quantity of Woodward’s interest in the said thirty-four head of cat-
tle. Baker, defendant’s witness, testities « that they (Stratton and Wood-
ward) were to have equal property and equal profits in the said thirty-four
cattle.”  (Sce page 3 of Abstract.)
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The judgment ought to be reversed, because the court erred in refus-
ing to let Woodward be sworn, and testity on the part of the plaintift.

Woodward, the defendant in the execution at the swit of Smith and Wil-
lard, would have been a competent witness in the replevin suit, and was
a competent witness, in the snit on the replevin bond, to prove the

ownership of the cattle.
MMiller v. Dobson, 1 Gilm. 573.

In Gray v. Morey, 26 Il 414, the Court say, in the case of Miller
v. Dobson, 1 Gilm. 573, it was held that a defendant in execution was a

competent witness in replevin, and approve of that decision.

The case at bar is precisely analogous to the one in Gray v. Morey, 26
TI. 414, which was an action on a replevin bond, and plaintiff oftered
Johnson Misner, as a witness, who was defendant in the execution, and
the court held, that the court below erred in excluding the said Johnson
Misner from testifying.

I[IERVEY, ANTHONY & GALT,
Attorneys for Plaintiff in Lrror.
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IN THE

Supreme Court of the State of Mineis,

THIRD GRAND DIVISION,

APRIT, TERM, A_D. 1863.

—— e —— s e e——

WILLIAM JAMES, Coroner, who sues for \

b
the use of George Smith and Elisha W.
Willard,
LPlaintiff in Lrror,
versus
OSCAR STRATTON, JOIIN B. LYON,
AND ALBERT MORSE, impleaded with
James T. IToyt,
Defendants in Lrror.

—————

BRIEF AND POINTS OF PLAINTIFF IN ERROR.-

This was an action on a replevin bond. The defendant, Oscar Stratton,
and one Samuel W. Woodward, were engaged in buying cattle. About
the first of September, 1859, said Stratton shipped thirty-three head of
cattle to Chicago, to said Woodward, for him to sell on joint account of
Stratton and Woodward. When the cattle reached Chicago, said George
Smith and Willard, who had recovered a judgment against said Wood-
ward, caused an execution {o be levied on the interest of said Woodward
in said cattle; said Stratton then took said cattle out of the possession of
the sheriff, by a writ of replevin issued out of the Girenit Court of Cook
county, at his suit. The replevin suit in the Cirenit Court was dis-
missed for want of prosecution. The said Smith and Willard then insti-
tuted a suit in the Superior Court of Chicago, in the name of the coroner,

for their use, on the ¥&plevin Lond.
on a replevin bond.

The declaration was the usual one
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The judgment onght to be reversed because Woodward and Stratton,
having a joint interest in the said cattle, when the sherift levied the said
execution, at the suit of Smith and Willard, on the interest of Woodward
in said cattle in the possession of Woodward, Stratton had no right to
replevy the cattle from the sheriff; and could not have maintained his
replevin suit. -In the suit on the replevin bond, he could not make any
defense which he could not introduce in evidence to sustain his action of’
replevin.

It he had shown in the action of replevin, as he did in the suit on the
replevin bond, that the cattle, at the time of the levy of the execution
and the service of the replevin writ, were the joint property of Woodward
and himself, the court would have instructed the jury that he could not
maintain his replevin suit.

The defendants’ chief witness, Baker, testified that /e and Stratton
bought these cattle in lowa, and shipped them to Woodward at Chicago;
that he acted for Woodward and Stratlon in buying the cattle; that there
was a partnerslip contract between Woodward and Stratton, in 1859, for
buying cattle. 1 heard them say so in June, 1859, inmy presence. Strat-
lon entroduced me to Woodward. That he purchased what cattle of the
thirty-four head he bougld; on the joint account of Stratton and Wood-
ward. I understood from the defendant, Stratton, that he was buying the
Whirtyfour cattle for joint account of himself and Woodward. Stratton
told me this.  They (Stratton and Woodward)were to have equal property
and equal profits in the sald thirty-four cattle.”  (See page 3 of Abstract.)

Smith and Willard had a right to direct the sherift to levy their exeen-
tion on the interest of Woodward in the said thirty-four head of cattle, and
sell it, and Stratton had no right to take them out of the possession of
the sheriff by a replevin writ, but might have enjoined the sheritt from
selling the cattle until an account could be taken between himselt and
Woodward to ascertain the quantity of interest which Woodward had in
the cattle.

In Serugham and. Mackie v. Carter and Labagh, 12 Wendell, 131,

the Court say, replerén does not lic against a sherifl; who, by virtue of

an execution against one of several partners, takes the partnerstip prop-
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erty and removes it to a place of safe deposit, at the snit of the other
partners, or those standing in their stead.
Mersereav v. Norton, 15 Johns. 179.
Burrall v. Ackey, 23 Wend. 606.

In the case of Phillips v. Cook, 24 Wend. 389, Cowen, J., discusses the
case very fully, and holds that the other partners eannot maintain replevin,
trover or trespass against the sherift’ for levying upon and selling the
interest of one partner in the partnership property, but that their remedy
is in equity. The books are full of other cases whiech might be cited if

it were necessary.

LH.

The judgment ought to be reversed, becawse it is against evidence.

It Stratton could have maintained his replevin suit, and the defend-
ants make a defense in the suit on the replevin bond such as they did,

then the plaintiftf was entitled to a verdict for $450.

In his affidavit for the writ of replevin, the defendant Stratton swore
that the thirty-four cattle were worth $900, (which was introduced in evi-
dence in this suit to prove the value of the cattle) and the whole evidence
of the defendants shows that the cattle were the joint property of Strat-
ton & Woodward, (see Baker's testimony above.)) And in all cases, where
it does not appear what is the precise amount of the respective interest of
the partners, the presumption is that they are entitled equally.

Collyer on Partnership, page 153.

3 Kent Com., 5th ed. 28.

Lurrar v. Beswick, 1 M. & Rob. 527.
Gould v. Gould, 6 Wend. 263.

But we are not left alone to the presumption of law to determine
the quantity of Woodward’s interest in the said thirty-four head of cat-
tle. Balker, defendant’s witness, testifies  that they (Stration and Wood-
ward) were to have equal property and equal profits in the said thivty-four
cattle.” (See page 3 of Abstract.)
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HIH.

The Judgment ought to be reversed, because the court erred in refus-
ing to let Woodward be sworn, and testify on the part of the plaintiff,

Woodward, the defendant in the eveeution at the suit of Smith and Wil-
lard, would have been a competent witness in the replevin suit, and was
a competent witness, in the suit on the replevin bond, to prove the
ownership of the cattle.

Miller v. Dobson, 1 Gilm. 5783.

In Gray v. Morey, 26 TII. 414, the Court say, in the case of 2ller
v. Dobson, 1 Gilm. 573, it was held that a defendant in execution was a

competent witness in replevin, and approve of that decision.

The case at bar is precisely analogous to the one in Gray v. Morey, 26
III. 414, which was an action on a replevin bond, and plaintiff oftered
Johnson Misner, as a witness, who was defendant in the erecution, and
the court held, that the court below crred in excluding the said Johnson
Misner from festifying.

IIERVEY, ANTIIONY & GALT,
Attormeys for Plaintiff in Frror,
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SUPREME COURT OF ILLINOIS.

/

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

WILLIAM JAMES COoroner, who sues for the use of
George Smith and Elisha W. Willard,

Plaintiff in- Error,
vs.

OSOAR STRATTON, JOHN B. LYON & ALBERT
MORSE, Impleaded with James T. Hoyt.

Defendants in Error.

ABSTRACT OF RECORD.

TH1s WAS AN AcTION on a replevin bond. The defendant, Oscar Strat-
ton, and one Samuel W. Woodward, were engaged in buying cattle ;
about the first of September, 1859, said Stratton shipped thirty-threc
head of cattle to Chicago, to said Woodward, for him to sell on Jjoint ac-
count of Stratton and Woodward. When the cattle reached Chicago,
said George Smith and Willard, who had recovered a Jjudgment against
said Woodward, caused an exceution to be levied against said cattle, as
the property of said Woodward ; said Stratton then took said cattle out
of the possession of the sheriff, by a writ of replevin issued ont of the
Circuit Court of Cook County, at his suit. The replevin suit in the Cir-



(2)

cuit Court was dismissed for want of prosecution. The said Smith and
Willard then instituted a suit in the Superior Court of Chicago, in the
name of the coroner, for their use, on the replevin bond. The declara-
tion was the usual one on a replevin bond.

The defendants filed four pleas:

First, Non est factum.

Seconp and Turrp, That the merits of the replevin suit were not tried,
and that the said cattle were the property of said Stratton and not of
‘Woodward.

Fourtn, That the merits of the replevin suit were not tried, and that
the said cattle were the joint property of said Stratton and Woodward,
but that Woodward had only a nominal interest, on account of advances
that said Stratton had made on account of Woodward, for which he,
Stratton, claimed a lien on Woodward’s interest in the thirty-three head
of cattle. ‘

The plaintiff took issue on the first three pleas, denying that the said
thirty-three head of cattle were the property of said Stratton ; to the
fourth plea the plaintiff filed a demurrer, which the Court sustained.

Bill of Exceptions.

At the trial, plaintiff introduced replevin bond in the original replevin

suit. Then, the affidavit of said Stratton in said replevin suit, in which

said Stratton swears that he was entitled to the possession of said 33
head of cattle, and that they were worth $900. 77 hen, the replevin writ,

with the return of coroner, that he had given the property to Stratton.

Then, the retorno habendo, with the coroner’s return, that said Stratton
refused to return the said cattle. The plaintiff then rested.

The defendant then offered one
Nicholas Baker, as « Witness who testified as follows :

Have known the defendant Stratton for four years. I knew him in

.
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the summer of 1859 ; he was then trading in hogs and cattle. I do not
know personally anything about the 33 head of cattle being levied on
here—nothing except hearsay. There were 34 head of cattle sent Ly
Chicago, Burlington and Quincy Railroad, to Samuel Woodward, about
the 1st of September, 1859. The defendant, Stratton, and I, bought
them in Towa, and shipped them to Samuel Woodward, in Chicago,
from Wapulo county, Towa; the last day of August, or the first of Sep-
tember, they were shipped ; Stratton went with them as far as Burlington.
Stratton paid for part of them, and I paid for part; Stratton gave me
the money to pay for them I bought ; some of them were paid for after
Stratton returned. Stratton said he drew $600 from the agent of the
railroad to pay for part of them. I staid at the town of Agency and did
not go to Burlington. The agent told me that Stratton got $600 from
him. Agency is 70 miles from the river. A few days after the cattle
came to Chicago, Stratton went to Chicago. Afrer he returned from
Burlington he paid for the cattle. I don’t know who paid the freight.
Stratton rather had the direction of the shipping. I was acting for Strat-
ton & Woodward in buying the cattle. I don’t know where Stratton got
the money. We expected Woodward to send money there. He did not
send it. The agent guaranteed the men that they should be paid for the
cattle. Stratton gave methe directions about buying—:there were 84 head
of cattle bought at the same time with the 33 head ; they were a part of
the 80 head. I don’t know whether Stratton got any money trom Wood-
ward, nor where he got his money. I bought some more for Woodward
afterwards.

Cross Examination by Counsel for Plaintiff—

There was a partnership contract between Woodward and Stratton, in
1859, for buying cattle. I heard them say 5o in June, 1859, in my pres-
ence. Stratton introduced me to Samuel Woodward. Woodward pro-
posed to furnish the money. I never had any interest in the 34 head of

caftle. I purchased what cattle, of the 34 head I bought, on the joint |-

account of Stratton and Woodward. I understood from the defendant,

Stratton, that he was buying the 34 cattle for joint account of himself '

and Woodward. Stratton told me this. They (Stratton and Wood ward)

were to have equal property and equal profits in the said 4 cattle.

L

[
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Woodman sent $1,280, that I know of. It came through me. Between
$400 and $600. I know Stratton paid—

Defendants re-call

Witness Baker, who, on Re-direct Examination,

Testified : That Woodward had agreed to send money to Agency City
to pay for the rattle to be delivered there; that he failed so to do. Wit
ness and Stratton waited therc several days for the money to come. It
did not come. The owners of the cattle had driven them to Agency City,
where they were to be paid for, and would not deliver them until paid
for ; under these circumstances, Stratton and I went to the agent of the
railroad, and he guaranteed the payment of the cattle on Stratton’s ac-
count, and agreed to advance Stratton $600, to pay for the cattle with 3
on these terms, the owners of the cattle let them go. Stratton got on the
train, went to the river, got the $600, returned the next day, and paid
for the cattle. The money was advanced at Agency City, or agreed to
be, on the personal credit of Stratton. The agent knew him and did not
know Woodward. The man at Agency City was the agent of the Chi-
cago, Burlington and Quincy Railroad.

Defendants next called

William DMartin,

Freight Agent of the C. B. & Q. R. R., who produced the following

receipt :
Frelenr Orrrce C. B. & Q. R. R.
Last Burlington, Aug. 26th, 1859.

“ Received of O. Stratton, two cars of cattle, (34 head more or less )
‘to be delivered at Chicago station, at special rates, being $55 per car
“from Agency City, and charges, $600. In consideration of which, and
“ for other valuable considerations, it is hereby mutually agreed that said
* Company shail not be liable for loss by Jumping from the cars, delay

“of trains, or any damage said property may sustain, except such as
“ may result trom a collision of the train, or when cars are thrown from
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¢ the track ; in course of transportation, to be fed and taken ecare of by
‘“ owners.
(Signed ( “ R. F. HAWFORD, for C. B. & Q. R. R.
“ 0. STRATTON.”

And who testified that the cattle were consigned to Oscar Stratton in
Chicago, and that said Stratton paid the freight on said cattle, amount-
ing to $110, and the $600 advanced by the railroad agent at Agency
City.

The defendant then rested his case.

The plaintift by his counsel then offered
Samuel Woodward,

The defendant in the execution, as a rebutting witness, to prove the
ownership of the said 84 cattle, taken in execution against said Wood-
ward, at the suit of Smith & Willard. (The defendants’ counsel ob-
Jected to the witness testitfying on the ground of interest; which object-
fon the Court sustained, and refused to let Woodward testity, to which
ruling of the Cowrt excluding the said Woodward from testifying, the
plaintiff, by his counsel, then and there excepted.)

This was all the testimony in the case.

Jury rendered a verdict for plaintift' for nominal damages. The
plaintitt moved for a new trial on following grounds:

L. The verdict is against the evidence.

2. The Court erred in refusing to let Woodward be sworn and tes-
tity on the part of the plaintifi.

The Court overrnled the plaintiff’s motion for a new trial, and plaintiff
then and there excepted.
Stipulation as to filing Bill of Exceptions.
Certificate of Clerk.
Assignment of Errors.

HERVEY, ANTHONY & GALT,
Attorneys for Plaintiff in Eyror.
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SUPREME COURT OF ILLINOIS,

THIRD GRANlnmlvnsan,{
APRIL TERM, A. D.1863. |

WILLIAM JAMES Coroner, who sues for the use of
George Smith and Elisha W, Willard,

Plaintzyff in Error,
Vs.

OSOAR STRATTON, JOHN B. LYON & ALBERT
MORSE, Impleaded with James T. Hoyt.

Defendants in Error.

ABSTRACT OF RECORD.

THIS WAS AN ACTION on a replevin bond. The defendant, Oscar Strat-
ton, and one Samuel W. Woodward, were engaged in buying cattle ;
about the first of September, 1859, said Stratton shipped thirty-three
head of cattle to Chicago, to said Woodward, for him to sell on joint ac-
count of Stratton and Woodward. When the cattle reached Chicago,
said George Smith and Willard, who had recovered a judgment against
said Woodward, caused an exceution to be levied against said cattle, as
the property of said Woodward ; said Stratton then took said cattle ont
of the possession of the sherift, by a writ of replevin issued out of the
Circuit Court of Cook County, at his suit. The replevin suit in the Cir-
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cuit Court was dismissed for want of prosecution. The said Smith and
Willard then instituted a suit in the Superior Court of Chicago, in the
name of the coroner, for their use, on the replevin bond. The declara-
tion was the usual one on a replevin bond.

The defendants filed four pleas:
Fsr, Non est factum.

Seconp and Tairp, That the merits of the replevin suit were not tried,
and that the said cattle were the property of said Stratton and not of
‘Woodward.

Fourrn, That the merits of the replevin suit werce not tried, and that
the said cattle were the joint property of said Stratton and Woodward,
bnt that Woodward had only a nominal interest, on account of advances
that said Stratton had madeé on account of Woodward, for which he,
Stratton, claimed a lien on Woodward’s interest in the thirty-three head
of cattle.

The plaintiff took issue on the first three pleas, den ving that the said
thirty-three head of cattle were the property of said Stratton ; to the
fourth plea the plaintiff filed a demurrer, which the Court sustained.

Bill of Exceptions.

At the trial, plaintiff introduced replevin bond in the original replevin
suit. Z%en, the affidavit of said Stratton in said replevin suit, in which
said Stratton swears that he was entitled to the possession of said 33
head of cattle, and that they were worth $900. 7Z%en, the replevin writ,
with the return of coroner, that he had given the property to Stratton.
Then, the retorno habendo, with the coroner’s return, that said Stratton
refused to return the said cattle. The plaintiff then rested.

The defendant then offered one
Nicholas Baker, as a Witness who testified as follows :

Have known the defendant Stratton for four years. I.knew him in
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the summer of 1859 ; he was then trading in hogs and cattle. I do not
know personally anything about the 833 head of cattle being levied on
here—nothing except hearsay. There were 34 head of cattle sent by
Chicago, Burlington and Quiney Railroad, to Samuel Woodward, about
the 1st of September, 1859. The defendant, Stratton, and I, bought
them in Iowa, and shipped them to Samuel Woodward, in Chicago,
from Wapulo county, Towa; the last day of August, or the first of ‘Sep-
tember, they were shipped ; Stratton went with them as far as Burlington.
Stratton paid for part of them, and I paid for part; Stratton gave me
the money to pay for them I bought ; some of' them were paid for after
Stratton returned. Stratton said he drew $600 from the agent of the
railroad to pay for part of them. I staid at the town of Agency and did
not go to Burlington. The agent told me that Stratton got $600 from
him. Agency is 70 miles from the river. A few days after the cattle
came to Chicago, Stratton went to Chicago. Afrer he returned from
Burlington he paid for the cattle. I don’t know who paid the freight.
Stratton rather had the direction of the shipping. T was acting for Strat-
ton & Woodward in buying the cattle. I don’t know where Stratton got
the money. We expected Woodward to send money there. He did not
send it. The agent gnaranteed the men that they should be paid for the
cattle. Stratton gave methe directions about buying—there were 84 head
of cattle bought at the same time with the 33 head ; they were a part of
the 80 head. I don’t know whether Stratton got any money from Wood-
ward, nor where he got his money. I bought some more for Woodward
afterwards.

Cross Examination by Counsel for Plaintiff—

There was a partnership contract between Woodward and Stratton, in
1859, for buying cattle. I heard them say soin J une, 1859, in my pres-
ence. Stratton introduced me to Samuel Woodward. Woodward pro-
posed to furnish the money. I never had any interest in the 84 head of
cattle. I purchased what cattle, of the 84 head I bonght, on the joint
account of Stratton and Woodward. I understood from the defendant,
Stratton, that he was buying the 34 cattle for joint account of himself
and Woodward. Stratton told me this. They (Stratton and Wood ward)

were to have equal property and equal profits in the said 34 cattle.
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‘Woodman sent $1,280, that I know of. It came through me. Between
$400 and $600. I know Stratton paid—

Defendants i'e-call

Witness Baker, who, on Re-direct Ezamination,

Testified : That Woodward had agreed to send money to Agency City
to pay for the cattle to be delivered there; that he failed so to do. Wit-
ness and Stratton waited there several days for the money to come. It
did not come. The owners of the cattle had driven them to Agency City,
where they were to be paid for, and would not deliver them until paid
for ; under these circumstances, Stratton and I went to the agent of the
railroad, and he guaranteed the payment of the cattle on Stratton’s ac-
count, and agreed to advance Stratton 8600, to pay for the cattle with ;
on these terms, the owners of the cattle let them go. Stratton got on the
train, went to the river, got the $600, returned the next day, and paid
for the cattle. 1he money was advanced at Agency City, or agreed to
be, on the personal credit of Stratton. The agent knew him and did not
know Woodward. The man at Agency City was the agent of the Chi-
cago, Burlington and Quiney Railroad.

Defendants next called

William Martin,

Freight Agent of the C. B. & Q. R. R., who produced the following
receipt :
Frurenr Orrice C. B. & Q. R. R.
East Burlington, Aug. 26th, 1859.
 Received of O. Stratton, two cars of cattle, (84 head more or less)
“ to be delivered at Chicago station, at special rates, being $55 per car
“from Agency City, and charges, $600. In consideration of which, and™
“ for other valuable considerations, it is hereby mutunally agreed that said
** Company shall not be liable for loss by jumping from the cars, delay

“of trains, or any damage said property may sustain, except such as
 may result from a collision of the train, or when cars are thrown from
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“ the track ; in course of transportation, to be fed and taken care of by
‘“ owners.

(Signed (  “R.TF. HAWFORD, for C.B. & Q. R. R.
“ 0. STRATTON.”

And who testified that the cattle were consigned to Oscar Stratton in
Chicago, and that said Stratton paid the freight on said cattle, amount-
ing to $110, and the $600 advanced by the railroad agent at Agency
City.

The detendant then rested his case.

The plaintiff by his counsel then offered
Samuel Woodward,

The defendant in the execution, as a rebutting witness, to prove the
ownership of the said 34 cattle, taken in execution against said Wood-
ward, at the suit of Smith & Willard. (The defendants’ counsel ob-
jected to the witness testitying on the ground of interest; which object-
jon the Court sustained, and refused to let Woodward testity, to which
ruling of the Court excluding the said Woodward from testitying, the
plaintitf, by his counsel, then and there excepted.)

This, was all the testimony in the case.

Jury rendered a verdict for plaintiff' for nominal damages. The
plaintiff moved for a new trial on following grounds:

1. The verdict is against the evidence.
2. The Court erred in refusing to let Woodward be sworn and tes-
tify on the part of the plaintiff.

The Court overruled the plaintift’s motion for a new trial, and plaintiff
then and there excepted.
Stipulation as to filing Bill of Exceptions.
Certificate of Clerk.
Assigmment of Errors.

HERVEY, ANTHONY & GALT,
Attorneys for Plaintiff in Error.
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TrinuNE Book AND Jos OFrick, 51 Olark Street, Chicago.

IN THE

Supregre Comrt of the State of Iimols,

TIHIRD GRAND DIVISION,

APRIT, TERM, A_D. 1863.

WILLIANM JAMES, Coroner, who sues for
the unse of George Smith and Elisha W.
Willard,

Plaintiff in Krror,
versus

OSCAR STRATTON, JOIIN B. LYON,
AND ALBERT MORSE, impleaded witl
James T. Ioyt,

Defendants in Error.

—_—ee —

BRIEF AND POINTS OF PLAINTIFF IN ERROR.

This was an action on a replevin bond. The defendant, Oscar Stratton,
and one Samuel W. Woodward, were engaged in buying cattle.  About
the first of September, 1859, said Stratton shipped thirty-three head of
cattle to Chicago, to said Woodward, for him to sell on joint account of
Stratton and Woodward. When the cattle reached Chicago, said George
Smith and Willard, who had recovered a judgment against said Wood-
ward, caused an execution to be levied on the interest of said Woodward
in said cattle; said Stratton then took said cattle out of the possession of
the sheritl) by a writ of i‘eplcvin issued out of the Cirenit Court of Cook
county, at his snit. The replevin suit in the Circuit Court was dis-
missed for want of prosecution. The said Smith and Willard then insti-

tuted a suit in the Superior Court of Chicago, in the name of the coroner,

tor their use, on the replevin bond. The declaration was the usual one ™
on a replevin bond.



I.

The judgment onght to be reversed beeanse Woodward and Stratton,
having a joint interest in the said cattle, when the sherift levied the said
execution, at the suit of Sinith and Willard, on the interest of Woodward
in said cattle in the possession of Woodward, Stratton had no right to
replevy the cattle from the sherift, and could not have maintained his
replevin suit.  In the suit on the replevin bond, he could not malke any
defense which he could not introduce in evidence to sustain his action of
replevin.

It he had shown in the action of replevin, as he did in the suit on the
replevin bond, that the cattle, at the time of the levy of the execution
and tlre service of the replevin writ, were the joint property of Woodward
and himself, the conrt would have instructed the jury that he could not
maintain his replevin suit.

The defendants’ chief witness, Baker, testified that /e and Stratton
bought these cattle in lowa, and shipped them to Woodward at Chicago;
that he acted for Woodward and Stratlon in buying the cattle ; that there
was a partnership contract between. Woodward and Stratton, in 1859, for
bwying cattle. I heard them say so in June, 1859, in my presence.  Strat-
ton introduced me to Woodward. That he purchased what cattle of the
thirtyfour head he bought, on the joint account of Stratton and Wood-
ward. I understood from the dofendant, Stratton, that he was bwying the
thirty-four cattle for joint account of himself' and Woodward. Stration
told me this.  They (Stratton and Woodward)were to have equal property
and equal profits inthe said thirtyfour cattle”  (See page 3 of’ Abstract.)

Smith and Willard had a right to direct the sherift tolevy their exccu-
tion on the interest of Woodward in the said thirty-four head of cattle, and
sell it, and Stratton had no right to take them ont of the possession of
the sheriff by a replevin writ, but might have enjoined the sherift from
selling the cattle until an account conld be taken between himself and
Woodward to ascertain the quantity of interest which Woodward had in
the cattle.

In. Serugham and Mackie v. Carter and Labagh, 12 Wendell, 131,
the QGourt say, replevin does not lie against a sherifl;, who, by virtue of
an execution against one of several partners, takes the parinership prop-
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erty and removes it to a place of safe deposit, at the suit of the other
partners, or those standing in their stead.
Mersereaw v. Norton, 15 Johns. 179.
Burrall v. Ackey, 23 Wend. 606.

In the case of Lhillips v. Cook, 2+ Wend. 389, Cowen, J., discusses the
case very fully, and holds that the other partners cannot maintain replevin,
trover or trespass against the sheriff for levying upon and selling the
interest of one partner in the partnership property, but that their remedy
is in equity. The books are full of other cases which might be cited if

it were necessary.

BX.

The judgment ought to be reversed, because it is against evidence.
Juay g

It Stratton could have maintained his replevin suit, and the defend-
ants make a defense in the suit on the replevin bond such as they did,
then the plaintift was entitled to a verdict for $450.

In his aftidavit for the writ of replevin, the defendant Stratton swore
that the thirty-four cattle were worth $900, (which was introduced in evi-
dence in this suit to prove the value of the cattle) and the whole evidence
of the defendants shows that the cattle were the joint property of Strat-
ton & Woodward, (see Baker’s testimony above.) And in all cases, where
it does not appear what is the precise amount of the respective interest of
the partners, the presumption is that they are entitled equally.

Collyer on Partnership, page 153.

3 Kent Com., 5th ed. 28.

Larrar v. Beswick, 1 M. & Rob. 527.
Gould v. Gould, 6 Wend. 263.

But we are not left alone to the presumption of law to determine
the quantity of Woodward’s interest in the said thirty-four head of cat-
tle. Baler, defendant’s witness, testifies  that they (Stratton and Wood-
ward) were to have equal property and equal profits in the said thirty-four
catile” (See page 3 of Abstract.)
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The judgment ought to be reversed, because the conrt erred in refus-
ing to let Woodward be sworn, and testity on the part of the plaintiff.

Woodward, the defendant in the execution atthe swit of Smith and Wil-
lard, would have been a competent witness in the replevin suit, and was
a competent witness, in the suit on the replevin bond, to prove the
ownership of the cattle. »

Miller v. Dobson, 1 Gilm. 573.

In Gray v. Movey, 26 Ill. 414, the Court say, in the case of Aliller
v. Dobson, 1 Gilm. 573, it was held that a defendant in execution was a

competent witness in replevin, and approve of that decision.

The case at bar is precisely analogous to the one in Gray v. Morey, 26
TlI. 414, which was an action on a replevin bond, and plaintiff offered
Johnson Misner, as a witness, who was defendant in the evecution, and
the court held, that the court below erred in excluding the said Johnson
Misner from testifying.

[IERVEY, ANTIHHONY & GALT,
Attorneys for Plaintiff’ in. Iirror.
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SUPREME (OURT OF ILLINOTS,

THIRD GRAND DIVISEION,
APRIL TERM, A. D. 1863.

WILLIAM JAMES Coroner, who sues for the use of
George Smith and Elisha W. Willard,

Plaintiff in Error,
vs.

0SUAR STRATTON, JOHN B. LYON & ALBERT
MORSE, Impleaded with James T. Hoyt.

Defendants in Error.

ABSTRACT OF RECORD.

Tr1s was AN AcTIoN on a replevin bond. The defendant, Oscar Strat-
ton, and one Samuel W. Woodward, were engaged in buying ecattle ;

about the first of September, 1859, said Stratton shipped thirty-three
head of cattle to Chicago, to said Woodward, for him to sell on joint ac-

count of Stratton and Woodward. When the cattle reached Chicago,
said George Smith and Willard, who had recovered a judgment against
said Woodward, caused an exccution to be levied against said cattle, as
the property of said Woodward ; said Stratton then took said cattle out
of the possession of the sheriff, by a writ of replevin issued out of the
Circnit Court of Cook County, at his suit. The replevin suit in the Cir-
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cuit Court was dismissed for want of prosecution. The said Smith and
Willard then instituted a suit in the Superior Court of Chicago, in the
name of the coroner, for their use, on the replevin bond. The declara-
tion was the nsual one on a replevin bond.

The defendants filed four pleas:

First, Non est factum.

Seconp and Tamp, That the merits of the replevin suit were not tried,
and that the said cattle were the property of said Stratton and not of
Woodward.

Fourrn, That the merits of the replevin suit were not tried, and that
the said cattle were the joint property of said Stratton and Woodward,
but that Woodward had only a nominal interest, on account of advances
that said Stratton had made on account of Woodward, for which he,
Stratton, elaimed a lien on Woodward’s interest in the thirty-three head
of cattle.

The plaintiff took issue on the first three pleas, denying that the said
thirty-three head of cattle were the property of said Stratton ; to the
fourth plea the plaintiff filed a demurrer, which the Court sustained.

Bill of Exceptions.

At the trial, plaintiff introduced replevin bond in the original replevin
suit. Z%en, the affidavit of said Stratton in said replevin suit, in which
said Stratton swears that he was entitled to the possession of said 33
head of cattle, and that they were worth $900. Zhen, the replevin writ,

with the return of coroner, that he had given the property to Stratton.
Then, the retorno habendo, with the coroner’s return, that said Stratton
refused to return the said cattle. The plaintiff then rested.

The defendant then offered one
Nicholas Baker, as a Witness who testified as follows :

Have known the defendant Stratton for four years. I knew him in
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the summer of 1859 ; he was then trading in hogs and cattle. I do not
know personally anything about the 33 head of cattle being levied on
here—nothing except hearsay. There were 34 head of cattle sent by
Chicago, Burlington-and Quiney Railroad, to Samuel Woodward, about
the 1st of September, 1859. The defendant, Stratton, and I, bought
them in Towa, and shipped them to Samuel Woodward, in Chicago,
from Wapulo county, Iowa; the last day of August, or the first of Sep-
tember, they were shipped ; Stratton went with them as far as Burlington.
Stratton paid for part of them, and I paid for part; Stratton gave me
the money to pay for them I bought ; some of themn were paid for after
Stratton returned. Stratton said he drew $600 from the agent of the
railroad to pay for part of them. I staid at the town of Agency and did
not go to Burlington. The agent told me that Stratton got $600 from
him. Agency is 70 miles from the river. A few days after the cattle
came to Chicago, Stratton went to Chicago. After he returned from
Burlington he paid for the cattle. I don’t know who paid the freight.
Stratton rather had the direction of the shipping. I was acting for Strat-
ton & Woodward in buying the cattle. I don’t know where Stratton got
the money. We expected Woodward to send money there. He did not
send it. The agent gnaranteed the men that they should be paid for the
cattle. Stratton gave methe directions about buying—there were 84 head
of cattle bought at the same time with the 33 head ; they were a part of
the 80 head. I don’t know whether Stratton got any money from Wood-
ward, nor where he got his money. I bought some more for Woodward
afterwards.

Cross Examination by Counsel for Plaintiff—

There was a partnership contract between Woodward and Stratton, in

1859, for buying cattle. I heard them say so in June, 1859, in my pres-
ence. Stratton introduced me to Samuel Woodward. Woodward pro-

posed to furnish the money. I mever had any interest in the 84 head of \—

cattle. I purchased what cattle, of the 34 head I bonght, on the joint
account of Stratton and Woodward. I understood from the defendant,

Stratton, that he was buying the 34 cattle for joint account of himself %

and Woodward. Stratton told me this. They (Stratton and ‘Woodward) >

were to have equal property and equal profits in the said 34 cattle.

-

Ao
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Woodman sent $1,280, that I know of. It came through me. Between
8400 and $600. I know Stratton paid—

Defendants re-call

Witness Baker, who, on Re-direct Examination,

Testified : That Woodward had agreed to send money to Agency City
to pay for the rattle to be delivered there; that he failed so to do. Wit-
ness and Stratton waited there several days for the money to come. It
did not come. The owners of the cattle had driven them to Agency City,
where they were to be paid for, and wotild not deliver them until paid
for ; under these circumstances, Stratton and I went to the agent of the
railroad, and he guaranteed the payment of the cattle on Stratton’s ac-
count, and agreed to advance Stratton $600, to pay for the cattle with ;
on these terms, the owners of the cattle let them go. Stratton got on the
train, went to the river, got the 8600, returned the next day, and paid
for the cattle. The money was advanced at Agency City, or agreed to
be, on the personal credit of Stratton. The agent knew him and did not
know Woodward. The man at Ageney City was the agent of the Chi-
cago, Burlington and Quincy Railroad. '

Defendants next called

William DMartin,

Freight Agent of the C. B. & Q. R. R., who produced the following

receipt :
Frerenr Orrice C. B. & Q. R. R.
East Burlington, Aug. 26th, 1859.

‘* Received of O. Stratton, two cars of cattle, (84 head more or less )
¢ to be delivered at Chicago station, at special rates, being $565 per car
‘“from Agency City, and charges, $600. In consideration of which, and
¢ for other valuable considerations, it is hereby mutually agreed that said
** Company shall not be liable for loss by jumping from the cars, delay

‘“ of trains, or any damage samd property may sustain, except such as
“ may result trom a collision of the train, or when cars are thrown from
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- “the track ; in course of transportation, to be fed and taken care of by

‘“ owners.
(Signed ( “R.F. HAWFORD, for C. B. & Q. R. R.
“ 0. STRATTON.”

And who testified that the cattle were consigned to Oscar Stratton in
Chicago, and that said Stratton paid the freight on said cattle, amount-
ing to §110, and the $600 advanced by the railroad agent at Agency
City.

The detendant then rested his case.

The plaintiff by his counsel then offered
Samuel Woodward,

The defendant in the execution, as a rebutting witness, to prove the
ownership of the said 84 cattle, taken in execution against said Wood-
ward, at the suit of Smith & Willard. (The defendants’ counsel ob-
jected to the witness testifying on the ground of interest ; which object-
ion the Court sustained, and refused to let Woodward testify, to which
ruling of the Court exeluding the said Woodward from testitying, the
plaintiff; by his counsel, then and there excepted.)

This was all the testimony in the case.

Jury rendered a verdict for plaintiff' for nominal damages. The
plaintiff’ moved for a new trial on following grounds:

L. The verdict is against the evidence.

2. The Court erred in refusing to let Woodward be sworn and tes-

tity on the part of the plaintiff,
The Court overruled the plaintift’s motion for a new trial, and plaintiff
then and there excepted.
Stipulation as to filing Bill of Exceptions.
Certificate of Clerk.
Assignment of Errors.
HERVEY, ANTHONY & GALT,
Attorneys for Plaintiff in Error.

[~
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