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IN THE SUPREME COURT OF ILLINOIS,

AT OTTAWA.

APRIL TERM, 1863.

GUSTAV LEVERENZ, )

Appellant,

s. \

JOIIN C. HAINES, \
Appellee.

H. P. SMITH, A1r'y ¥orn APPELLEE.

BRIEF AND POINTS FOR APPELLEE.

The record shows that David C. Rawleigh, on the
20th of June, 1859, made an assignment of all his
property to said Haines, the appellee, for the benefit
of his creditors, including the property mentioned in
the writing declared on.

That the appellee, by his agents for that purpose,
E. M. Haines and Kennedy, went to Rawleigh’s house
with this assignment to take possession of this prop-
erty, then in Rawleigh’s house, for the appellee under
this assignment. Rawleigh wanted to retain or use
it, and proposed to get Leverenz, the appellant, to
become responsible for it, if they would not remove it.
That terms were agreed on as expressed in this writ-
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ing. That Rawleigh took the writing to appellant
and procured him to sign it and returned it to E. M.
Haines, to be delivered to J. C. Haines, the appz=llee,
by consent of Leverenz, which was done, and the prop-
erty was left and remained in Rawleigh’s possession,
by permission of Leverenz, at the instance of Rawleigh.

I here call the attention of the court to an omission
in the abstract—material, as I consider—and ask an
inspection of the record at page 44. The abstract,
at page 6, omits to state that Rawleigh procured Leve-
renz to sign this writing, and that the property was
left and remained in Rawleigh’s possession, by permis-
sion of Leverenz, at Rawleigh’s wnstance:  The record,
page 44, expressly states this, and the appellee’s in-
structions were drawn and given in view and consid-
eration of this fact.

The record further shows that after the time speci.
fied in this writing to deliver the property to the
appellee had expired, E. M. Haines, at the request of
J. C. Ilaines, appellee, called on appellant, showerd,
.him the paper and demanded payment. Leverenz
snid he was not holden to pay the money; that
Haines must take the property; that he could and
would deliver it. That E. M. Iaines then told Lev-
erenz, although he considered him holden for the
money, he would take the property if he would de-
liver it to J. C. Haines house by a day then fixed
and agreed on. Leverenz said he would do so, duf
did' not. Afterwards E. M. Haines, as agent of ap-
pellee, again want to see Leverenz on the subject.
Leverenz then said he had concluded to do nothing
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about it; that the matter was in charge of lawyers,
and he guessed they would take care of it.

I must here again ask the court to inspect the
record, page 45, for the full testimony of E. M.
Haines, showing that he acted as agent for appellee
in this matter; had with him the assignment when
he went to take possession of the property; and
wholly what transpired when he called on appellant
for pay on the contract. = His testimony shows that
according to declarations .of Leverenz, he had the
property in his possession or under his control and
could have delivered it in satisfaction of the contract
if he had been a mind to when called on for pay-
ment.

The writing declared on, and assignment, appear in
the record as given in evidence.

Upon the - foregoing evidence and facts proved, it
was and I am told will be-in this court insisted, that
the appellee was not entitled by law to recover, be-
cause the evidence did not show a sufficient delivery
to the appellant of the property mentioned in the
writing declared on, and therefore the contract could
not be enforced for want of  consideration. The special
pleas and appellant’s instructions asked for, proceed
upon this assumption.

On this part of the case the instructions, given at
the request of the appellee, and in which I insist
there is no error, are as follows:

“«2nd. If the jury find from the evidence that the
goods and chattels in question were transferred to
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the plaintiffj and that he was entitled to the posses-
sion thereof at the time of the execution and deliv-
ery of the instrument declared on, and if the jury

- further find that the plaintiff was about to take pos-

session thereof and that thereupon Rawleigh procured
the defendant to execute said tnstrument, and that Rawleigh,
after the execution of the same, by arrangement with the
defendant, continued in possession of said goods and chat-
tels, then the possession of Rawleigh was the posses-
sion of the defendant, and it became and was the
duty of the defendant to deliver up the goods to the
plaintiff or pay the sum of money, according’to the
stipulation of said instrument.  Zhe arrangement be-
tween Rawlelghund: defendant, if proved, constitules a suf-
Sficient delivery to entitle the plaintiff to recover for a
violation of his agreement.

«3rd. If the jury find that the property enumer-
ated in said instrument in writing, declared on and
read in evidence, was in possession of said Rawleigh,
and that the plaintiff was about to take possession at
the time the defendant executed and delivered the
same, and that the defendant executed the instru-
ment in question with the consent and instance of
Rawleigh, and thereupon the defendunt voluntarily con-
sented 1o allow Rawleigh o rctain the possession thereof,
then this was a sufficient delivery by the plaintiff to the
defendant to cntitle the p].untlff to recover in this
nctlon

On part of the appellant the court gave this in-
struction :

«If the jury should believe from the evidence, that
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plaintiff gave to.defendant the right of possession
of the property, yet, if the jury further find said
Haines did not in fact give-defendant the actual pos-
session ‘OR CONTROL’ of the property, and that

said defendant has not ever been in the actual pos-

session ¢ OR CONTROL’ of said property in question,
then the law is for the defendant, and he is entitled
to your verdict.”

This instruction is quite as favorable for the appel-
lant, to say the least, as the law will permit. The
appellee, rather than the appellant, had reason to ex-
cept thereto.

In support of illese instructions I cite—

Wade v. Mogett, 21 T11. 111.

Howard v. Babeock, ib. 263.

Hilliard on Sales, 86, 88, 89, 105 & 106.

- Ingersoll v. Kendall,’13 8. & M. 611.

Fellon v. Fuller, 9 Foster’s Rep. 128.

Means v. Williamson, 37 Maine; 556.

Barrelt v. Goddard, 3 Mason, 107.
.- Sweeny . -Owsley, 14 B.-Mon. 413.

Trazer v. Hilliard, 2 Strobh, 309.

Field v. Simeo, 2 Eng. 269.

& =t SO,

T insist that Zkese instructions given embody the law
applicable to the evidence; and if they are correct
it necessarily follows that the refusal of those asked
by appellant was ‘not error. Those r¢fused express a
contrary rule of law.

Counsel for appellant have not yet furnished briefs,
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but inform me the error assigned in overruling de-
murrer to replications will #of be insisted on. That
they rely upon a want of sufficient delivery of the
property, and consequent want of consideration of
and for the contract declared on. Therefore I deem
it unnecessary to add further.

But should the error assigned referring to the de-
murrer and replication be insisted on, I tubmit that
the “single point” to which a replication is required to
be confined, does not consist of course of a single fact,
but of «// the particular facts which go to the point
or ground of defense which may and often does con-
sist of two or more distinet facts. A% the particular
facts which are pleaded as one point or ground of
defense may be traversed.

H. P. SMITH,
Aty for Appellee.
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SUPREME COURT.

GUSTAV LEVERENZ, A

V8. APPELLANT.
? Arri. TeErm 1863.

JOHN C. HAINES,

APPELLEE. J

ABSTRA CT.

Narr in Assumpsit.

First count.—For that whereas the said defendant heretofore
at &c. made executed and delivered to the plaintiff under his hand
of that date a certain instrument in writing in the words and figures
following :

Curcaco, Iur., Nov. 19, 1859.

Received of John C. Haines the following personal property,
to wit—six spring seat hair cloth chairs, two spring seat hair cloth
sofas, one rocker or rocking chair, one marble top table, one parlor
stove, six maple cane seat chairs, one small writing desk and stand,
one wash stand with drawers, two common looking glasses, two
brussels parlor carpets, one brussels hall carpet, one cooking stove,
eight common windsor chairs, one picture and frame, one dining
table, one buttering press, one kitchen table, one ice box, four setts
parlor window curtains and trimmings, one stair carpet, seven bed
room windsor chairs, one walnut bureau, two teather beds and bed-
ding, oue bed room wash stand, one hall table, one bay horse, two
buggy wagons, one cutter sleigh and two setts single harness, and
to have the use of the same until the first day of June next, and to
use the same in a careful manner, and I do agree to deliver all of
said property above enumerated to the said John C. Haines or his
legal representatives in as good condition as it now is at the resi-
dence of said Haines in the City of Chicago, on or before the first
day of June 1860 (next), and in default of such delivery at the time
and place aforesaid, in the condition aforesaid, time being material



and of the essence hereof, for value received, I promise to pay to
said John C. Haines or to his order the sum of four hundred dollars
with interest thereon from this date at the rate of six per cent. per
annum.

G. LEVERENZ.

And the said plaintiff avers, that the said defendant did not on
or before said first day of June 1860, deliver said property enume-
rated in said writing or any part thereof to the said plaintiff at
his residence in Chicago, but wholy neglected so to do &c. and has
not paid said principal sum of four hundred dollars and interest
thereon, but neglects &c.—

Second count.—That defendant was indebted to plaintiff in the
sum of five hundred dollars for so much money betore that time had
and received to and for the use of'the plaintiff, and being so indebted
&ce. afterwards &c. promised to pay the same ve.

Defendants Pleas.
1st Gen. issue.

2. PLea.—To the first count, that said goods &c. were at the
time of the execution by def’t to plaintiff of said instrument in writ-
ing, the proper goods, chattels and personal property of David C.
Rawleigh, and that before the time specified in said writing for their
delivery by defendants to plaintiff, said Rawleigh took said goods &e.
from the said defendant by paramount title and converted the same
to his own use, as.it was lawful for him to do, thereby preventing
defendant trom delivering the same to plaintiff at the time and place
in said instrument specified—and the defendant is ready to verity &e.

3. PLea—To the said first count. Defendants says, ‘“that the
said personal property in said count mentioned at the time of the
exccution and delivery of said instrument in writing by deft. to plff.
were at &c. in the possession and under the control of David C.
Rawleigh, and not of the said plaintiff, and that the same nor any
part thereot were ever delivered to defendant, and that he defen-
dant never had the posession, custody and control of the same,
nor did he receive any consideration from plaintiff' for said prom-
ises &c. in said writing mentioned” &e. (concluding with verification,

4. Prea.—To said count. Because &e. “that the said personal
property nor any part thereof in said instrument mentioned were
never delivered by plaintiff to defendant, nor have the same or
uny part thereof came to the possession, been in the custody or
under the control of said defendant, and capable of being delive-
red by him to plaintiff;” (concluding with verification.)



16

16

18

18

22

29

2 & 29

30

5. 3d Rep. also departure avers, the goods were capable of
delivery.

6. Said Replications each of them are in other respects uncer-
tain argumentative informal and insufficient J oinder in demurer by
plaintiff.

By leave of the court, defendant amends his 5th Plea.

Amended plea says that the consideration for the promises and
undertakings by the said defendantin said first count mentioned has
wholly failed in this, that the said goods &e., and which forms the
consideration for the promises and undertakings of the said defen-
dant to the plaintiff were at the time of their delivery by the plain-
tiff to the defendant the goods and personal property of one David
C. Rawleigh, and he was entitled to the possession and as such
owner and so entitled to the possession ; did, before the day fixed in
said writingin said first count &c., enter and take from the care and
custody of defendant the said goods &ec. as he lawfully might for the
cause aforesaid, and so the defendant says, the consideration afore-
said has wholly failed (concluding with verification )

Plaintiffs Replication to defendants amended 5th Plea, says
that the said goods &ec. in said first count &c., were not at the time
of their delivery by the plaintiff to defendant the property of Raw-
leigh, and that said Rawleigh was not then and there entitled to the
immediate and exclusive possession thereof as the said defendant
has above alleged &e. (and concluding to the country.)

Court overruled defendant dummurrers to 2d, 3d and 4th Re-
plications, and decided said Replications each of them good.

Verdict for plaintiff for $480,65.

Bill of Exceptions.
. TrraL, Marca 4, 1861.

Plaintiff to maintain the issue on his part introduced and read
in evidence, the writing set forth in the first count of the Narr.

Plaintiff Rested.

Defendant called as witness—

David C. Rawleigh, sworn, said he knew the parties plaintiff
and defendant (said paper shown witness), I know this paper—I
was present when the defendant signed it, nobody else was present
when he signed the paper. Haines the plaintiff was not present.
Defendant signed it at his Store, West Randolph St., I know the ar-
ticles mentioned in this instrument, and where they were at the time
this instrument was signed by the defendant, they were at my house



31

32

32
33

on the corner of West Ann and Washington Streets, they had al-
ways been in my- possession. Ikept house, these articles in this paper
mentioned was most of my house-hold furniture, 1 bought all those
there as I wanted them, spme of the articles I have always had since
I began to keep house and some I bought since—they were there in
my house when this paper was made—my mother was home and
sick there at the time—Have always been at my house, and those
articles were there until last September and after the death of my
mother and my wife, they were stored on Market Street for a spell,
then my brother James took them to use and has them now most.of
them, until after the death of my wite and until they were stored,
they never have been out of my possession—they never have been
in the possession of the plaintiff—and they never were in the posses-
sion of the defendant—or did I ever deliver the possession of them
or either of them to him, nothing was delivered to him detfendant at
the time he signed the paper or since.

Cross-Ex.—I saw defendant sign this paper—signature his. I
first saw the paper at store of Heart & Rawleigh—I took this paper
to defendants store and asked him to signed—he done so at my re-
quest—I brought it back after it was signed and delivered it to Mr.
Haines to be delivered to the plaintiff—and was in possession of it
June 20th 1859.

Plaintiff here produced and offered in evidence a paper pur-
porting to be an assignment by said David C. Rawleigh to plaintiff,
dated June 20th 1829, of all the property of said Rawleigh to plain-

33 to 39 tift for the benefit of his Rawleigh’s Creditors and offered to prove

43

43

35

by witness the execution thereof, that the property in question was
included therein, and the plaintiff as the assignee of said Rawleigh
was about to take possession of said property by virtue of said
asignment when at the request of said Rawleigh this said instrument
declared on was executed and delivered, and that the said defendant
permitted said property to remain in the possession of said Rawleigh
at his instance and request ﬁpon the execution and delivery of said
instrument declared.

Defendant objected. Objection overruled and defendant ex-
cepted, I made and executed that assignment to plaintift at the time
it bears date. T was the owner and had the property in my posses-
sion at the time——(assigri'ment was hear read in evidence, and is.in
the usual form conveys all the property, both real and personal pro-
perty of Rawleigh to plaintiff—*in trust nevertheless and to and for
“the uses interests and purposes following that is to say, that the
“gaid party of the second part shall take possession of the pro-
“perty hereby assigned or intended so to be, and shall with all con-



house by a day then fixed, he did not deliver it. Another time, he told me
he had concluded to do nothing about it, that the matter was in charge
of Lawyers &c., when I first called I understood him to say, he had the
property somewhere in a building under his control and could deliver it.

Cross-Examination—it was after June 1860 I called on defendant, I
called at his store—he did not say he had it in his possession, but that he
said that the property was somewhere, where he could get it, and that he
would deliver it—he did not say where it was but would deliver the pro-
perty—I wanted to get the money, and when I called this conversation
was.—

John M. Kennedy sworn for plaintiff said, at the request of plaintiff T
47 went to the house of plaintiff and made an inventory of the things, it was
a few days before this paper was made.

Cross-Ex.—said was Captain of Police under Haines, I did not do
any thing with the property, only to look over it, see what was there and
inventory it.

47 James Rawleigh sworn for defendant—said am brother of David C.
Rawleigh. I know the articles of personal property, and where they _ ...
have been all the time or until lately. I lived with my brother at the cor-
ner of’ Ann and Washington Sts.—These articles were never taken out of
the house or out of my brothers possession, mother was there and sick and
died just before David came home—in June, July and until she died, some
of the things were used by her.—Detendant never had the possession of

48 any of the things nor did plaiztiff, they are some, and most of them, in
our possession now.

Plaintiffs Instructions.

1st, That the assignment David C. Rawleigh to the plaintiff read in
48 evidence bearing date 20th day of June 1859 entitled the plaintiff to and
gave him the right of immediate possession of the property enumerated
in said instrument in writing read in evidence-as against said Raw-
leigh and conferred on the plaintiff the right to dispose of the same
to the defendant in the manner in which he did by instrument in writing
introduced in evidence.

Given

2d. It the jury find from the evidence, that the goods and chattels

49 in question were transferred to the plaintiff, and that he was entitled to
the possession thereof at the time of the execution and delivery of the in-
strument declared on, and if the jury further find, that the plaintiff was
about to take possession thercot' and that thereupon Rawleigh procured

the defendant to execute said instrument, and that Rawleigh after the

49 xccution of the same by arrangement with the defendant, continued in
possession of said goods and chattels, then the possession of Rawleigh
was the possession of the defendant, and it became and was the duty of
the defendant to deliver up the goods to the plaintiff' or pay the sum of
money according to the condifion of said instrument. The arrangement

Given



: { i
between Rawleigh and the defendant if proved, constituted a sufficient
delivery to entitle the plaintiff to recover for a violation of his agreement.

3d. Ifthe jury find, that the property enumerated in said instru-
ment in writing declared on and read in evidence, was in possession of
said Rawleigh, and that plaintiff was about to take possesion at the time
49 the defendant executed the same with the consent and instance of Raw-
leigh, and thereupon the defendant voluntarily eonsented to allow Raw-
leigh to retain the possession thereof, then this was a sufficient delivery
by the plaintiff to the defendant to entitle the plaintiff to recover in this
action.

Given

To each of the above intructions defendant excepted.

Defendants Instructions Given.

If the jury should believe from the evidence, that plaintiff gave to
Giventas defend:nt the right of possession of the property yet, if the jury further
Amended find said John C. Haines did not in fact give defendant the actual posses-

50  sion “OR CONTROL?” of the property,and thatsaid defendanthas notever _

been in the actual possession “OR CONTROL?” of said property, in question
then the law is for the defendant and he is entitled to your verdict.

(To the above amendment defendant objected.)

Defendants Instruction Refused.

1st. If the jury believe from the evidence, that the property in
Refused question never came to the possession of the defendant Leverenz, then
the law is for the defendant and he is entitled to your verdict.

2d. If the jury believe from the evidence, that the plaintiff held the
Refused ProPerty in question only as the assiguee of D. C. Rawleigh, and for the
51 Dbenefit of said Rawleigh’s creditors, then the law is for the defendant and

he is entitled to your verdict.

3d. If the jury belicve from the evidence, that the plaintiff John C.
Refused Haines in his personal character never had title to or possession of the
52 property in question, and that D. C. Rawleigh had snch title and right of
possession as against said Haines individually, and that the same has
always remained in said Rawleigh’s possession, then the law is for the

¢ defendant and he is entitled to your verdict.

4th. If the jury believe from the evidence, that at the time of the
Refused execution and delivery of the writing in question by the defendant to the
52 plaintiff, that the property therein mentioned was in the actual possession
of D. C. Rawleigh, and has ever since remained in his possession, and
that he refused to deliver it up, then the consideration for such under-
takings and promise by the defendant to plaintiff has failed aud the de-
fendant is entitled to your verdict.



i

. =
5th. If the jury believe from the evidence, that t{q'(_lefen(l:}nt‘ﬁ@n?d'
Refused the paper sued upon by request of David C. Rawleigh, and that he re-
52 ceived no other consideration from plaintiff, then the lez “a7for the defen-

dant and he is entitled to your verdict. :

P-a"..‘-b
LU g
7th. The court were asked to instrugfsthat plainti  uld not recover
i . .
Refused unless defendant was proved to have receivedrthe prup.rty in question,

53 that the proof or pretence of any other consideration would not do.

8th. The court was asked to instruct if the jury found the facts,

that plaintiff being the assignee of Rawleigh for the benefit of his creditors

Refused 333 had not taken possession of the property. He was not the owner
and could convey no title to defendant.

", The court was also asked to instruct, if the jury found the

e piintif§ being the assignee of Rawleigh of the property in

stion f(‘)}- the bemefit of his creditors, placed such property by said pa-

¢ sued on heyond his reach and the reach of the creditors until June
4860, then said obligation was void and contrary to the statute.

- 11th. Also requested to instruct.

ik : e pr— gt
Plaintiffas assignee had no- authority to despose of property under

Refused the assignment by such an instrument as declared upon &c. and whole
54  proccedings void &e.

Refused 12th. Embraced in the above.

55

55 Defendant excepts to the above refusals of his instructions.
55 Defendant moves for a new trial over and ex.

23 Motion for new trial in writing.

A. GARRISON,
Attorney for Appellant.

Grounds of Error.

The court erred in overruling demurrer to Replications to 2d, 3d and
4th Pleas.
2. Improper evidence was admitted.
3. Krred in giving plaintiffs instructions.
4. “ ¢ amending defendants instructions,
5. {3 ({3 refusing ({3 (13
6. Verdict was contrary to the law and evidence of the case, and
a penalty was treated as damages.
7. Erred in overruling motion for new trial.
8. Verdict and Judgment should have been for defendant.

A. GARRISON,
Attorney.






SUPREME COURT.

GUSTAV LEVERENZ, 0

V8. APPELLANT.
F ArriL Term 1863.

JOHN C. HAINES,

APPELLEE. J

ABSTRACT.

" Narr in Assumpsit.

First count.—For that whereas the said defendant heretofore
at &c. made executed and delivered to the plaintiff under his hand
of that date a certain instrument in writing in the words and figures
following :



And the said plaintiff avers, that the said defendant did not on
or before said first day of June 1860, deliver said property enume-
rated in said writing or any part thereof to the said plaintiff at
his residence in Chicago, but wholy neglected so to do &c. and has
not paid said principal sum of four hundred dollars and interest
thereon, but neglects &e.—

Second count.—That defendant was indebted to plaintiff in the
sum of five hundred dollars for so much money before that time had
and received to and for the use of'the plaintiff, and being so indebted
&c. afterwards &c. promised to pay the same ve.

Defendants Pleas.
1st Gen. issue.

2. Prea.—To the first count, that said goods &c. were at the
time of the execution by def’t to plaintiff of said instrument in writ-
ing, the proper goods, chattels and personal property of David C.
Rawleigh, and that before the time specified in said writing for their
delivery by defendants to plaintiff, said Rawleigh took said goods &ec.
from the said defendant by paramount title and converted the same
to his own use, as it was lawful for him to do, thereby preventing
defendant from delivering the same to plaintiff at the time and place
in said instrument specified—and the defendant is ready to verify &e.

8. PLea.—To the said first count. Defendants says, “that the
said personal property in said count mentioned at the time of the
execution and delivery of said instrument in writing by deft. to plff.
were at &c. in the possession and under the control of David C.
Rawleigh, and not of the said plaintiff, and that the same nor any
part thereof were ever delivered to delendant, and that he defen-
dant never had the posession, custody and control of the same,
nor did he receive any consideration from plaintift' for said prom-
ises &c. in said writing mentioned” &e. (concluding with verification, "

4. Prea.—To said count. Because &c. “that the said personal
property nor any part thereof in said instrument mentioned were
never delivered by plaintiff to defendant, nor have the same or
any part thereof' came to the possession, been in the custody or
under the control of said defendant, and capable of being delive-
red by him to plaintiff;” (concluding with verification.)
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13

14

5. Pea.—Because &c. ‘‘that the consideration for the promises
and undertakings by the said defendant to plaintiff in said de-
claration mentioned has wholly failed, and this he is ready to
verify &e.

6. PLea.—Set off. Withdrawn before trial.
Replications.

PIff. Replication. 2d Plea—because he gays ‘“‘the said goods &ec.
were not at &c. the property of Rawleigh, and he did not take
the same from the said defendant by paramount title as the said
defendant has avered &ec. concludes to the country.

Replication to the 3d Plea—‘because he says it is not true,
that said goods &c. were never delivered by said plaintiff to de-
fendant, and that the said defendant never had the possession
and control of the same, nor any part thereof, nor received any
consideration of and from the plaintiff for said promise and under-
takings as alleged in said Plea, but on the contrary plaintiff says
he did at &ec. deliver said goods &ec. to the defendant—and con-
cludes to the country.

Replication to 4th Plea—‘‘because he says,” it is not true, and
he denies that the said goods &c. nor any part thereof mentioned in
&c. were never delivered by said plaintiff to said defendant, and that
the same nor any part thereof never came to the possesion, custody
and under the control of defendant, capable of being delivered by
him to' the plaintiff as is alleged &e. (and concludes to the country,)

Plaintiff demurred to defendants 5th Plea.

Specifying the following causes of demurrer.

That the Plea does not show or allege, how the consideration
failed.

Should have stated what d&e.

Joinder in demurrer.

Defendant demurred to each of the several replications to 2d,
3d and 4th Pleas respectively.

And specified the follow grounds of Demurrer to each of said
Replications.

1. Each replication is double.

2. It puts in issue more than one traversable material fact in
cach plea.

8. Denies delivery title and want of consideration.

4. 2d Replication is a departure from the declaration, avers
delivery of the goods and chattels and set forth a different consi-
deration.
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5. 38d Rep. also departure avers, the goods were capable of
delivery. ;

6. Said Replications each of them are in other respects uncer-
tain argumentative informal and insufficient Joinder in demurer by
plaintiff.

By leave of the court, defendant amends his 5th Plea.

Amended plea says that the consideration for the promises and
undertakings by the said defendantin said first count mentioned has
wholly failed in this, that the said goods &c., and which forms the
consideration for the promises and undertakings of the said defen-
dant to the plaintiff were at the time of their delivery by the plain-
tiff to the defendant the goods and personal property of one David
C. Rawleigh, and he was entitled to the possession and as such
owner and so entitled to the possession ; did, before the day fixed in
said writingin said first count &c., enter and take from the care and
custody of defendant the said goods &c. as he lawfully might for the
cause aforesaid, and so the defendant says, the consideration afore-
said has wholly failed (concluding with verification )

Plaintiffs Replication to defendants amended 5th Plea, says
that the said goods &ec. in said first count &c., were not at the time
of their delivery by the plaintiff to defendant the property of Raw-
leigh, and that said Rawleigh was not then and there entitled to the
immediate and exclusive possession thereof as the said defendant
has above alleged &c. (and concluding to the country.)

Court overruled defendant dummurrers to 2d, 8d and 4th Re-
plications, and decided said Replications each of them good.

Verdict for plaintiff for $430,65.

Bill of Exceptions.
TrraL, Marcu 4, 1861.

Plaintiff to maintain the issue on his part introduced and read
in evidence, the writing set forth in the first count ot the Narr.

Plaintiff Rested.

Defendant called as witness—

David C. Rawleigh, sworn, said he knew the parties plaintiff
and defendant (said paper shown witness), I know this paper—I
was present when the defendant signed it, nobody else was present
when he signed the paper. Haines the plaintiff was not present.
Defendant signed it at his Store, West Randolph St., I know the ar-
ticles mentioned in this instrument, and where they were at the time
this instrument was signed by the defendant, they were at my house
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on the corner of West Ann and Washington Streets, they had al-
waysbeen in my possession. Ikept house, these articles in this paper
mentioned was most of my house-hold furniture, 1 bought all those
there as I wanted them, some of the articles I have always had since
I began to keep house and some I bought since—they were there in
my house when this paper was ma‘de—my mother was home and
sick there at the time—Have always been at my house, and those
articles were there until last September and after the death of my
mother and my wife, they were stored on Market Street for a spell,
then my brother James took them to use and has them now most of
them, until after the death of my wite and until they were stored,
they never have been out of my possession—they never have been
in the possession of the plaintiff—and they never were in the posses-
sion of the defendant—or did I ever deliver the possession of them
or either of them to him, nothing was delivered to him defendant at
the time he signed the paper or since.

Cross-Ex.—I saw defendant sign this paper—signature his. I
first saw the paper at store of Heart & Rawleigh—1I took this paper
to defendants store and asked him to signed—he done so at my re-
quest—I brought it back after it was signed and delivered it to Mr.
Haines to be delivered to the plaintiff—and was in possession of it
June 20th 1859.

Plaintiff here produced and offered in evidence a paper pur-
porting to be an assignment by said David C. Rawleigh to plaintiff,
dated June 20th 1829, of all the property of said Rawleigh to plain-

33 to 39 tiff for the benefit of his Rawleigh’s Creditors and offered to prove

43

43

by witness the execution thereof, that the property in question was
included therein, and the plaintiff as the assignee of said Rawleigh
was about to take possession of said property by virtue of said
asignment when at the request of 'said Rawleigh this said instrument
declared on was executed and delivered, and that the said defendant
permitted said property to remain in the possession of said Rawleigh
at his instance and request upon the execution and delivery of said
instrument declared.

Defendant objected. Objection overruled and defendant ex-
cepted, I made and executed that assignment to plaintiff at the time
it bears date. T was the owner and had the property in my posses-
sion at the time—(assignment was hear read in evidence, and is in
the usual form conveys all the propertv, both real and sersonal nro-
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Question. State whether or not E. M. Haines and Capt.
Kennedy were about to take possession of the property in question
for the plaintiff under this assignment from you to plaintiff when
this instrument in question was given, and under what circumstances
said instrument was made and delivered and what was done with
the property on the execution and delivery of said instrument in
writing.

Objected to by defendant. Objection overruled and defendant
excepted. ;

E. M. Haines and Captain Kennedy came to my house with the
assignment to take possession of the pioperty and was about. to do
so for plaintiff, I told them I wanted to retain or use it, and 1 pro-
posed to get the defendant to become responsible for it if they would
not remove it. I agreed to meet E. M. Haines at the store of Heart
& Rawleigh and arrange it—I did so, E. M. Haines drew up this
instrument in writing (declared on) and I took it to defendant to
sign it and returned it to E. M. Haines to be delivered to the plain-
tiff—the property was left and remained in my possession—I went
to Pikes Peak last April and returned Oct. 13th, last—this property
all the time was at my house.

Detendant rests.

Plaintiff called E. M. Haines, sworn testified—am an Attorney—
brother of plaintiff, as the agent of plaintiff I went with Kennedy to take
possession of the personal property mentioned in this assignment and this
instrument-—the property was at Rawleigh’s house—we called and saw
him—I told I come to take said property—Rawleigh said he could not
spare it then, and proposed to get defendant or some one to be responsible
for it if T would not remove it—we agreed to meet at the store of Heart
& Rawleigh and arrange it—1I drew up this paper declared on. I delive-
red it to Rawleigh at the store, to have him procure it signed—Rawleigh
took it and returned with it signed and I delivered it to plaintiff. I left the
property where it then was at Rawleigh house.

After the time to deliver this property had expired I called on defen-
dant, showed him the paper and told him I called on him for payment of
the same. Defendant said, he was not holden to pay the money, I must
take the property, I asked him if he would deliver it said he would, he
gaid he could deliver it—I told him I would take it, to deliver at plaintift’s



Refused
52

Refused
53

Refused
53

Refused
53, 54

11th. Also requested to instruct.

Plaintiff’ as assignee had no authority to despose of property under
Refused the assignment by such an instrument as declared npon &e. and whole
54  proceedings void de.

Refused 12th. Embraced in the above.

55

55 Defendant excepts to the above refusals of his instructions.
55 Defendant moves for a new trial over and ex.

23 Motion for new trial in writing.

A. GARRISON,
Attorney for Appellant.

Grounds of Error.

The courterred in overruling demurrer to Replications fo 2d, 3d and
4th Pleas.

2. Improper evidence was admitted.
Erred in giving plaintiffs instructions.

1.

4. ‘¢ amending defendants instructions,

5. ¢ refusing £ is

6. Verdict was contrary to the law and evidence of the case, and
a penalty was treated as damages.

7. Erred in overruling motion for new trial.

8. Verdict and Judgment should have been for defendant.

A. GARRISON,
Attorney.
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house by a day then fixed, he did not deliver it. Another time, he told me
he had concluded to do nothing about it, that the matter was in charge
of Lawyers &e., when I first called I understood him to say, he had the
property somewhere in a building under his control and could deliver it.

Cross-Examination—it was after June 1860 I called on defendant, I
called at his store—he did not say he had it in his possession, but that he
said that the property was somewhere, where he could get it, and that he
would deliver it—he did not say where it was but would deliver the pro-
perty—I wanted to get the money, and when I called this conversation
was.—

John M. Kennedy sworn for plaintiff said, at the request of plaintiff I
47 went to the house of plaintiff and made an inventory of the things, it was
a few days before this paper was made.

Cross-Ex.—said was Captain of Police under Haines, I did not do
any thing with the property, only to look over it, see what was there and
inventory it.

k ' 47 James Rawleigh sworn for defendant—said am brother of David C.
Rawleigh. I know the articles of personal property, and where they
have been all the time or until lately. I lived with my brother at the cor-
ner of Ann and Washington Sts.—These articles were never taken out of
the house or out of my brothers possession, mother was there and sick and
died just before David came home—in June, July and until she died, some
of the things were used by her.—Defendant never had the possession of

48 any of the things nor did plaintiff, they are some, and most of them, in
our possession now.

Plaintiffs Instructions.
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Given

49

To cach of the above intructions defendant excepted.

Defendants Instructions Given.

Given as
Amended

50

(To the above amendment defendant objected.)

Defendants Instruction Refused.



SUPREME COURT.

GUSTAV LEVERENZ, )

vs. APPELLANT.
- ArriL TEerv 1863.

JOHN C. HAINES,

APPELLEE. J

ABSTRACOCT.

Narr in Assumpsit.

First count.—For that whereas the said defendant heretofore
at &c. made executed and delivered to the plaintiff under his hand
of that date a certain instrument in writing in the words and figures
following :

Cuicaco, Juv., Nov. 19, 1859.

Received of John C. Haines the following personal property,
to wit—six spring seat hair cloth chairs, two spring seat hair cloth
sofas, one rocker or rocking chair, one marble top table, one parlor
stove, six maple cane seat chairs, one small writing desk and stand,
one wash stand with drawers, two common looking glasses, two
brussels parlor carpets, one brussels hall carpet, one cooking stove,
eight common windsor chairs, one picture and frame, one dining
table, one buttering press, one kitchen table, one ice box, four setts
parlor window curtains and trimmings, one stair carpet, seven bed
room windsor chairs, one walnut bureau, two teather beds and bed-
ding, oue bed room wash stand, one hall table, one bay horse, two
buggy wagons, one cutter sleigh and two setts single harness, and
to have the use of the same until the first day of June next, and to
use the same in a careful manner, and I do agree to deliver all of
said property above enumerated to the said John C. Haines or his
legal representatives in as good condition as it now is at the resi-
dence of said Haines in the City of Chicago, on or before the first
day of June 1860 (next), and in default of such delivery at the time
and place aforesaid, in the condition aforesaid, time being material



(41

and of the essence hereof, for value received, I promise to pay to
said John C. Haines or to his order the sum of four hundred dollars
with interest thereon from this date at the rate of six per cent. per
annum.

G. LEVERENZ.

And the said plaintiff avers, that the said defendant did not on
or before said first day of June 1860, deliver said property enume-
rated in said writing or any part thereof to the said plaintiff at
his residence in Chicago, but wholy neglected so to do &c. and has
not paid said principal sum of four hundred dollars and interest
thereon, but neglects &c.—

Second count.—That defendant was indebted to plaintiff in the
sum of five hundred dollars for so much money betore that time had
and received to and for the use of'the plaintiff, and being so indebted
&c. afterwards &c. promised to pay the same ve.

Defendants Pleas.
1st Gen. issue.

2. Puea.—To the first count, that said goods &ec. were at the
time of the execution by def’t to plaintiff of said instrument in writ-
ing, the proper goods, chattels and personal property of David C.
Rawleigh, and that before the time specified in said writing for their
delivery by defendants to plaintiff, said Rawleigh took said goods &e.
from the said defendant by paramount title and converted the same
to his own use, as it was lawful for him to do, thereby preventing
defendant from delivering the same to plaintiff at the time and place
in said instrument specified—and the defendant is ready to verity &ec.

8. Prea.—To the said first count. Defendants says, “that the
said personal property in said count mentioned at the time of the
execution and delivery of said instrument in writing by deft. to plff.
were at &c. in the possession and under the control of David C.
Rawleigh, and not of the said plaintiff, and that the same nor any
part thereof were ever delivered to defendant, and that he defen-
dant never had the posession, custody and control of the same,
nor did he receive any consideration from plaintiff' for said prom-
ises &c. in said writing mentioned” &e. (concluding with verification,

4. Prea.—To said count. Because d&ec. “that the said personal
property nor any part thereof in said instrument mentioned were
never delivered by plaintiff’ to defendant, nor have the same or
any part thereof came to the possession, been in the custody or
under -the control of said defendant, and capable of being delive-
red by him to plaintiff;” (concluding with verification.)
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5. PLea.—Because &c. “‘that the consideration for the promises
and undertakings by the said defendant to plaintiff in said de-
claration mentioned has wholly failed, and this he is ready to
verify &e. '

6. PLea.—Set off. Withdrawn before trial.
Replications.

PIff. Replication. 2d Plea—because he says ‘‘the said goods &ec.
were not at &c. the property of Rawleigh, and he did not take
the same from the said defendant by paramount title as the said
defendant has avered &ec. concludes to the country.

Replication to the 3d Plea—*because he says it is not true,
that said goods &c. were never delivered by said plaintiff to de-
fendant, and that the said defendant never had the possession
and control of the same, nor any part theveof, nor received any
consideration of and trom the plaintiff for said promise and under-
takings as alleged in said Plea, but on the contrary plaintiff says
he did at &ec. deliversaid goods &c. to the defendant—and con-
cludes to the country.

Replication to 4th Plea—*‘because he says,” it is not true, and
he denies that the said goods &c. nor any part thereof mentioned in
&ec. were never delivered by said plaintiff to said defendant, and that
the same nor any part thereof never came to the possesion, custody
and under the control of defendant, capable of being delivered by
him to the plaintiff as is alleged &ec. (and concludes to the country,)

Plaintiff demurred to defendants 5th Plea.

Specifying the following causes of demurrer.

That the Plea does not show or allege, how the consideration.
failed.

Should have stated what &e.

Joinder in demurrer.

Defendant demurred to each of the several replications to 2d,
3d and 4th Pleas respectively.

And specified the follow grounds of Demurrer to each of said
Replications.

1. Each replication is double.

2. It puts in issue more than one traversable material fact in
each plea.

8. Denies delivery title and want of consideration.

4. 2d Replication is a departure from the declaration, .avers
delivery of the goods and chattels and set forth a different consi-
deration.
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5. 3d Rep. also departure avers, the goods were capable of
delivery.

6. Said Replications each of them are in other respects uncer-
tain argumentative informal and insufficient Joinder in demurer by
plaintiff.

By leave of the court, defendant amends his 5th Plea.

Amended plea says that the consideration for the promises and
undertakings by the said defendantin said first count mentioned has

_ wholly failed in this, that the said goods &e., and . which forms the
* consideration for the promises and undertakings of the said defen-

dant to the plaintiff were at the time of their delivery by the plain-
tiff to the defendant the goods and personal property of one David
C. Rawleigh, and he was entitled to the possession and as such
owner and so entitled to the possession ; did, before the day fixed in
said writing in said first count &c., enter and take from the care and
custody of defendant the said goods &c. as he lawfully might for the
cause aforesaid, and so the defendant says, the consideration atore-
said has wholly failed (concluding with verification )

Plaintiffs Replication to defendants amended 5th Plea, says
that the said goods &ec. in said first count &c., were not at the time
of their delivery by the plaintiff to defendant the property of Raw-
leigh, and that said Rawleigh was not then and there entitled to the
immediate and exclusive possession thereof as the said defendant
has above alleged &ec. (and concluding to the country.)

Court overruled defendant dummurrers to 2d, 3d and 4th Re-
plications, and decided said Replications each of them good.

Verdict for plaintiff for $430,65.

Bill of Exceptions.
TriaL, Marce 4, 1861.

Plaintiff to maintain the issue on his part introduced and read
in evidence, the writing set forth in the first count of the Narr.

Plaintiff Rested.

Defendant called as witness—

David O. Rawleigh, sworn, said ‘he knew the parties plaintiff
and defendant (said paper shown witness), I know this paper—I
was present when the defendant signed it, nobody else was present
when he signed the paper. Haines the plaintifft was not present.
Defendant signed it at his Store, West Randolph St., I know the ar-
ticles mentioned in this instrument, and where they were at the time
this instrument was signed by the defendant, they were at my house
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on the corner of West Ann and Washington Streets, they had al-
ways been in my possession. Ikept house, these articles in this paper
mentioned was most of my house-hold furniture, 1 bought all those
there as I wanted them, some of the articles I have always had since
I began to keep house and some I bought since—they were there in
my house when this paper was made—my mother was home and
sick there at the time—Have always been at my house, and those
articles were there until last September and after the death of my
mother and my wife, they were stored on Market Street for a spell,
then my brother James took them to use and has them now most of
them, until after the death of my wife and until they were stored,
they never have been out of my possession—they never have been
in the possession of the plaintiff—and they never were in the posses-
sion of the defendant—or did I ever deliver the possession of them
or either of them to him, nothing was delivered to him detendant at
the time he signed the paper or since.

Cross-Ex.—I saw defendant sign this paper—signature his. I
first saw the paper at store of Heart & Rawleigh—I took this paper
to defendants store and asked him to signed—he done so at my re-
quest—I brought it back after it was signed and delivered it to Mr.
Haines to be delivered to the plaintiff—and was in possession of it
June 20th 1859.

Plaintiff here produced and offered in evidence a paper pur-
porting to be an assignment by said David C. Rawleigh to plaintiff,
dated June 20th 189, of all the property of said Rawleigh to plain-

33 to 39 tiff for the benefit of his Rawleigh’s Creditors and offered to prove

43

43

35

by witness the execution thereof, that the property in question was
included therein, and the plaintiff as the assignee of said Rawleigh
was about to take possession of said property by virtue of said
asignment when at the request of said Rawleigh this said instrument
declared on was executed and delivered, and that the said defendant
permitted said property to remain in the possession of said Rawleigh
at his instance and request upon the execution and delivery of said
instrument declared.

Defendant objected. Objection overruled and defendant ex-
cepted, I made and executed that assignment to plaintiff at the time .
it bears date. I was the owner and had the property in my posses-
sion at the time—(assignment was hear read in evidence, and is in
the usual form conveys all the property, both real and personal pro-
perty of Rawleigh to plaintiff—*“in trust nevertheless and to and for
‘“the uses interests and purposes following that is to say, that the
“said party of the second part shall take possession of the pro-
“perty hereby assigned or intended so to be, and shall with all con-
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‘“yenient dilligence and despatch sell and despose of the same at
“public or private-sale as he may deem most beneficial to the inte-
“rests of the creditors of the said party of the first part and convert
«the same into money,” “and shall &ec. collect all the debts &ec.”
“and with and out of the proceeds of such sales and collections” pay
&ec. the creditors.”)

Quesrtion. State whether or not E. M. Haines and Capt.
Kennedy were about to take possession of the property in question
for the plaintiff under this assignment from you to plaintiff when
this instrument in question was given, and under what circumstances
said instrument was made and delivered and what was done with
the property on the execution and delivery of said instrument in
writing.

Objected to by defendant. Obhjection overruled and defendant
excepted.

E. M. Haines and Captain Kennedy came to my house with the
assignment to take possession of the property and was about to do
so for plaintiff, I told them I wanted to retain or use it, and 1 pro-
posed to get the defendant to become responsible for it if they would
not remove it. I agreed to meet E. M. Haines at the store ot Heart
& Rawleigh and arrange it—I did so, E. M. Haines drew up this
instrument in writing (declared on) and I took it to defendant to
sign it and returned it to E. M. Haines to be delivered to the plain-
tiff—the property was left and remained in my possession—I went
to Pikes Peak last April and returned Oct. 13th, last—this plopel ty
all the time was at my house.

Detendant rests.

Plaintiff called E. M. Haines, sworn testified—am an Attorney—
brother of plaintiff, as the agent of plaintiff I went with Kennedy to take
possession of the personal property mentioned in this assignment and this
instrument-~the property was at Rawleigh’s house—we called and saw
him—I told I come to take said property—Rawleigh said he could not
spare it then, and proposed to get defendant or some one to be responsible
for it if I would not remove it—we agreed to meet at the store of Heart
& Rawleigh and arrange it—I drew up this paper declared on. T delive-
red it to Rawleigh at the store, to have him procure it signed—Rawleigh
took it and returned with it signed and I delivered it to plaintiff. Tleft the
property where it then was at Rawleigh house.

After the time to deliver this property had expired I called on defen-
dant, showed him the paper and told him I called on him for payment of
the same. Defendant said, he was not holden to pay the money, I must
take the property, I asked him if he would deliver it said he would, he
said he could deliver it—I told him I would take it, to deliver at plaintift’s
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house by a day then fixed, he did not deliver it. Another time, he told me
he had concluded to do nothing about it, that the matter was in charge
of Lawyers &c., when I first called I understood him to say, he had the
property somewhere in a building under his control and could deliver it.

Cross-Examination—it was after June 1860 I called on defendant, I
called at his store—he did not say he had it in his possession, but that he
said that the property was somewhere, where he could get it, and that he
would deliver it—he did not say where it was but would deliver the pro-
perty—I wanted to get the money, and when I called this conversation
was.—

John M. Kennedy sworn for plaintiff said, at the request of plaintiff I
went to the house of plaintiff and made an inventory of the things, it was
a few days before this paper was made.

Cross-Ex.—said was Captain of Police under Haines, I did not do
any thing with the property, only to look over it, see what was there and
inventory it.

James Rawleigh sworn for defendant—said am brother of David C.
Rawleigh. I know the articles of personal property, and where they
have been all the time or until lately. I lived with my Lrother at the cor-
ner of Ann and Washington Sts.—These articles were never taken out of
the house or out of my brothers possession, mother was there and sick and
died just before David came home—in June, July and until she died, some
of the things were used by her.—Detendant never had the possession of
any of the things nor did plaitiff, they are some, and most of them, in
our possession now.

Plaintiffs Instructions.

1st, That the assignment David C. Rawleigh to the plaintiff read in
evidence bearing date 20th day of June 1859 entitled the plaintiff to and
gave him the right of immediate possession ot the property enumerated
in said instrument in writing read in evidence as against said Raw-
leigh and conferred on the plaintiff the right to dispose of the same
to the defendant in the manner in which he did by instrument in writing
introduced in evidence.

2d. If the jury find from the evidence, that the goods and chattels
in question were transferred to the plaintiff, and that he was entitled to
the possession thereof at the time of the execution and delivery of the in-
strument declared on, and if the jury further find, that the plaintiff was
about to take possession thereot and that thereupon Rawleigh procured
%the defendant to execute said instrument, and that Rawleigh after the
exceution of the same by arrangement with the defendant, continued in
possession of said goods and chattels, then the possession of Rawleigh
was the possession of the defendant, and it became and was the duty of
the defendant to deliver up the goods to the plaintiff or pay the sum of
money according to the condition of said instrument. The arrangement



between Rawleigh and the defendant if proved; constituted a sufficient
delivery to cntnle the plaintiff to recover for a violation of his agreement.

3d. Ifthe jury find, that the property enumerated in said instru-
ment in writing declared on and read in evidence, was in possession of
said Rawleigh, and that plaintiff was about to take possesion at the time
49 the defendant executed the same with the consent and instance of Raw-
leigh, and thereupon the defendant voluntarily consented to allow Raw-
leigh to retain the possession thereof, then this was a sufficient delivery
by the plaintiff to the defendant to entitle the plaintiff to recover in this
action.

Given

To cach of the above hitructions defendant excepted.

Defendants Instructions Given.

If the jury should believe from the evidence, that plaintiff gave to
Gy defendant the right of possession of the property yet, if the jury further
Amended find said John C. Haines did not in fact give defendant the actual posses-
50  sion “OR CONTROL?” of the property,and that said defendant has not ever
been in the actual possession “OR CONTROL?” of said property, in question

then the law is for the defendant and he is entitled to your verdict.

(To the above amendment defendant objected.)

Defendants Instruction Refused.

1st. If the jury believe from the cvidence, that the property in
Refused question never came to the possession of the defendant Leverenz, then

1 the law is for the defendant and he is entitled to your verdiet.
2d. If the jury believe from the evidence, that the plaintiff held the
Refused Property in question only as the assiguee of D. C. Rawleigh, and for the
51 benefit of said Rawleigl’s creditors, then the law is for the defendant and

he is entitled to your verdict.

3d. If the jury believe from the evidence, that the plaintiff John C.

Refused Haines in his personal character never had title to or possession of the

52 property in question, and that D. C. Rawleigh had such title and right of

possession as against said Haines individually, and that the same has

always remained in said Rawleigh’s possession, then the law is for the
defendant and he is entitled to your verdict.

4th. If the jury believe from the evidence, that at the time of the
Refused execution and delivery of the writing in question by the defendant to the
52  plaintiff, that the property therein mentioned was in the actual possession
of D. C. Rawleigh, and has ever since remained in his possession, and
that he refused to deliver it up, then the consideration for such under-
takings and promise by the defendaut to plaintiff has failed and the de-
fendant is entitled to your verdict.
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5th. If the jury believe from the evidence, that the a%fcndMgpi

Refused the paper sued upon by request of David C. Rawleigh, and that he re-

52  ceived no other consideration from plaintiff, then the law is for the defen-
dant and he is entitled to your verdict. .

7th. The court were asked to instruct, that plaintiff could not recover
Refused unless defendant was proved to have received the property in question,
53 that the proof or pretence of any other consideration would not do.

8th. The court was asked to instruct if the jury found the facts,

that plaintift being the assignee of Rawleigh for the benefit of his creditors

Refused 413 had not taken possession of the property. He was not the owner
and could convey no title to defendant.

10th. The court was also asked to instruct, if the jury found the
facts, the plaintiff being the assignee of Rawleigh of the property in
question for the benefit of his creditors, placed such property by said pa-
per sued on beyond his reach and the reach of the creditors until June
1860, then said obligation was void and contrary to the statute.

Refused
53 , 54

11th. Also requested to instruct.

Plaintiff' as assignee had no authority to despose of property under
Refused the assignment by such an instrument asdeclared upon &c. and whole
54 proceedings void .

Refused 12th. Embraced in the above.

55

55 Defendant excepts to the above refusals of his instructions.
55 Defendant moves for a new trial over and ex.

23 Motion for new trial in writing.

A. GARRISON,
Attorney for Appellant.

Grounds of Error.

The courterred in overruling demurrer to Replications to 2d, 3d and

4th Pleas.
2. Improper evidence was admitted.
#,  Erred in giving plaintiffs instructions. k
4, % ¢« amending defendants instructions,
5. ¢ ¢ refusing & &

6. Verdict was contrary to the law and evidence of the case, and
a penalty was treated as damages.

7. Erred in overruling motion for new trial.

8. Verdict and Judgment should have been for defendant.

A. GARRISON,
Attorney.
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