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IN THE

SUPREME COURT

OF ILLINOIS_

THIRD GRAND DIVISION.

APRIL TERM, A.D. 1864.

—_——

THOMAS S. DICKERSON, Appellant,
— VSs. —

R. R. DERRICKSON, Appellee.

APPELLEE’S BRIEF,
1.

In construing contract sued on, the intention of the parties
must be interpreted in connection with and .c\onsistently with
the fact that the judgment against Kimball was assigned, and
bills and notes rendered to Dickerson, plaintift in error, by Der-
rickson, defendant in error; and all right to collect the same was

thereby vested in said Dickerson.

HE.

The contract sued on cannot be a guaranty for the payment

of indebtedness of Kimball to Derrickson, because all power of



Derrickson to collect of Kimball ceased with assignment of said
judgment and rendering of said bills and notes; and if a guar-
anty at all, the instrument must be a guaranty to collect Three
Hundred and Twenty-Five Dollars of Kimball, or on failure to
collect of Kimball, a promise by said Dickerson to pay, three
months after date, Three Hundred and Twenty-Five Dollars to

said Derrickson.

IIH.

~ When the instrument sued on is construed in connection with
said assignment of said judgment, a rendering of said hills and
notes of the same date, it seems clear the parties intended it
should be an absolute promise to pay by Dickerson to Derrick-
son Three Hundred and Twenty-Five Dollars, three months after

date.

Iy.

An agreement will always be construed so as to support, and
not so as to defeat a contract, where such a construction is
possible.

Parsons on Contracts, vol. 2, p. 15.
Pollock vs. Stacy, 922/\]3., p. 1133. .Q/v
Smith vs. Parkhurst, 8 Atkins, 135.

Brown vs. Slater, 16 Conn., 192,



V.
No demand could be made by said Derrickson, because,
having assigned all legal right in judgment and notes and bills
against Kimball to said Dickerson, said Derrickson was com-

pletely powerless to demand or collect from Kimball.

VI.
It is not necessary to allege and prove consideration for con-
tract sued on, since the consideration is acknowledged in the

Instrument itself which is sued on.

VII.

That said Dickerson assumed to pay no other and different
indebtedness of George Kimball, than the said judgment, is clear
e consttd o EXOIC b Fhoe. 355111000 )- Cho
—Dbecause Judgment vs. Kimball, and amount Dickerson promises
to pay are the same; and the assignment of said judgment
against IKimball is the very consideration to pay the Three
Hundred and Twenty-Five Dollars, agreed to he paid by said

Dickerson to said Derrickson.

VIIE.

The interest was rightly computed.
The agreement itself shows the consideration and the intro-

duction of the record in the attachment case was unnecessary.



=8
A
~
s
ol
5
e
’
~

There was proof enough without that record. The introduction

was proper. In any sense, it could do no injury to appellant.

It is suflicient that the legal effect of an instrument or con-

tract be stated in the pleadings.

The parties to the contract sued on treated the judgment

which was assigned as against the steamboat  Nile.”

The contract sued on was not a collateral undertaking, it is

a positive promise.

A payment by Kimball to Derrickson would not satisty the
judgment assigned to Dickerson, nor discharge the notes assigned
to him. Kimball could pay no one but Dickerson, who held

the claims.

SAMUEL K. DOW,

Att’y for Appellee.
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Priuted by BeAcu & BARNARD, 14 South Churk 8t.

SUPREME COURT OF. ILLINOIS

THIRD GRAND DIVISION,
APRIL TERM, 4. D. 1864.

THOMAS S. DICKERSON,
Appellant.
V. :
[
R. P. DERRICKSON,
Appellee.

APPELLANT’S BRIEF.

STATEMENT oF THE CASE.

This is a suit in assumpsit upon the following instrument.:
s ;

The declaration contains three special and the common counts. The
first count alleges that the plaintiff below had, at the January term, A.
D. 1861, of the Superior Court of Chicago, recovered a judgment against
the «“ Steamboat Nile ” for $3384.86—and that at and before the making
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of the promise and undertaking of the defendant, in said count men-
tioned, George Kimball was indebted unto the said plaintiff in the sum
of $500, for money loaned, which said sum was in part secured, to be
paid by a promissorysnote, and in part in open account against said Kim-
ball; and in consideration that said plaintiff did, on the 6th day of May,
A. D. 1861, make and deliver to said defendant, a complete assignment
and transfer of the aforesaid judgment, and did sell, assign and transfer,
unto said defendant, certain notes, accounts, due bills, evidences of in-
debtedness against the said George Kimball and in favor of the said
Dickerson, he, the said defendant, undertook and promised to pay the
plaintiff $§325, three months from and after the time last aforesaid ; and
the said plaintiff avers that the said three months have long since
elapsed and the said defendant has not paid, ete.

The second connt alleges that, the plaintiff had and owned a certain
judgment against the ¢ Steamboat Nile ” for $334.86, reeovered, as above
stated, and at the time of the making of the said agreement of the said
defendant, mentioned in this count, the said p]aintiﬁ" owned certain
promissory notes, signed by the said Kimball, and certain bills of account
against the said Kimball, amounting to $500, and in consideration that
the plaintiff did, on the 6th of May, A. D. 1861, sell and assign said
judgment so recovered, againstsaid “ Steamboat Nile”, by proper deed of
assignment, and did assign and deliver said notes and accounts unto said
defendant, he, the said defendant, made and executed the following
agreement—which is the agreement above set forth. In and by said
agreement, said plaintiff avers that, the said defendant, in consideration
of the premises, undertook and promised to pay the plaintiff $325 three
months after said 6th of May, 1861, and plaintiff avers that said three
months have long since elapsed, and that said defendant has not paid said
sum or any part thereof.

The third count sets forth that, before and at the time of the making
the contract and agreement of the defendant in this count mentioned,
the said plaintiff had, and owned, a judgment against the steamboat
Nile, for the sum of $334.86, recovered as above stated, and before and
at the time of making the said agreement of the said defendant, men-
tioned in this count, the said plaintiff had and owned certain promissory
notes and book accounts, against said Kimball, amounting to $500,




(3)

and in consideration that the plaintiff would sell and assign all his, plain-

tift’s right, title and interest in and to the aforesaid judgment, so recov~

ered against the steamboat Nile, as afcresaid, and would sell and assign

to him, said defendant, said notes and accounts, the said defendant un-
dertook, and then and there faithfully promised said plaintiff, by his
writing obligatory, dated the 6th of May, 1861, to guarantee and pay
unto the said plaintiff the payment of $325, which the said Kimball,
then owed to plaintiff, in case said George Kimball did not pay said sum
in three months from the date of said writing, which writing is as fol-
lows:

*“ In consideration of assignment of judgment against George Kimball
“to T. S. Dickerson this day, and rendering of bill and notes to me, I
“ do hereby agree, in case George Kimball does not pay to R. . Der-
 rickson the sum of three hundred and twenty-five dollars in three months
“ from this time, to guarantec to said Dickerson the payment of said sum
% of money; said judgment being against steamboat Nile.

Curcaco, May 6th, 1861.

[Signed] THOMAS S. DICKERSON.”

And the plaintiff avers that, he, confiding in the promise of the de-
fendant, made and delivered to defendant, a deed of assienment ot said
judgment against said steamboat Nile, and did thereby sell and assign,
and deliver, said judgment to said defendant, and did sell, assign and
deliver, to said defendant, said notes and bills of account against said
George Kimball ; and although the said three months, specified in said
writing, have long since elapsed, yet the said George Kimball has not,
althongh he was afterwards to-wit: on the day and year of the expira-
tion of the said three months, requested by the plaintiff to do so, paid
said sum or any part thereof, but has hitherto neglected and refused ;
of which said premises, the said defendant afterwards, to-wit: on the 6th
_ day of August, A. D. 1861, there had notice; yet the said defendant, :
not regarding his said promise, but contriving, ete., has not as yet guar-
anteed to the said plaintiff, or paid the said sum of money, or any part
thereof, although he, the said detfendant, afterwards, to-wit: on the first
day of August, A. D. 1863, was requested by the said plaintiff.
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I.

The instrument upon which the defendant is sought to be charged, is
not a promissory note, although the same is treated as such in the first
and second counts of the declaration.

Story on Promisory Notes, sec. 22;
Chitty on Bills, 134 ;
Kelly v. Hemingway, 13 1l1., 605.

II.

But the same is a collatteral undertaking; a conditional promise to
guarantee the debt of another; and, therefore, the consideration should
be alleged and proved.

See authorities, supra.

Also, Weed v. Clark, 4 Sandf. Sup. Ct. Rep., 31;
Green v. Dodge, 2 Ohio, 498 ;
Joslyn v. Collinson, 26 1l1., 61.

III.

The consideration, however, that is alleged, is not proved, but the
same is essentially variant from the proof in each of the counts of the
declaration.

1. As to the first count: the plaintift’ states the consideration of the
promise was, an assignment of judgment againt the Steamboat Nile.”

The instrument signed by the defendant is equivocal; in the former
part of it the judgment is stated to be against G'eo. Kimball—in the latter
part it is stated to be against the ¢ Steamboat Nile.”

The plaintiff seeks to explain this by offering additional proof, namely :
the record of the judgment rendered by the Superior Court of Chicago,
at the January term, A. D. 1861, and an assignment of the same by the
plaintiff to the defendant ; but this is not a judgment against the steam-
boat Nile, as is alleged in every count of the declaration, but a judgment
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against Geo. Kimball. The defendant objected to the introduction of
this record, as it was a variance from the declaration.

2. The first count also alleges as a part of the censideration, that the
plaintiff assigned to the defendant certain notes, accounts, due bills—
evidences of indebtedness against the said George Kimball, but the in-
strument signed by the defendant, which is the only proot upon the sub-
ject, shows a “ rendering of bill and notes to the defendant, but they
nowhere appear to be against George Kiwball.

Where more than is necessary is stated in a declaration, it is necessary
to prove it.
‘1 Chitty’s Plead., 304.

3. - This count also alleges that the defendant promised (absolutely) to
pay in three months ; whereas the promise was not a simple, absolute,
but a conditional, and not a promise to pay at all, but in a certain con-
tingency to guarantee the payment. :

There is an essential difference between an absolute and a conditional
promise, and a variance between the allegations and proof in such a case

is fatal.
2 Greenleaf Evi., sec. 11 ;

Hamburgh et al. v. Ella et al., 1 Adolph and Ellis, 61
A contract should be correctly stated in the pleadings.
Crittenden v. French, 21 Ills., 598 ;

4. As to the second and third counts, the same variances exist, except
- in the third count the promise of the defendant is not alleged as an abso-
lute, but a conditional one. But it is alleged in the third count that at
the expiration of the three months mentioned in the writing of the de-
fendant, a demand was made upon George Kimball for the said $325,
and notice thereof, and of non-paymient, was at the same time given* to
the defendant; yet of this there was no proot whatever.

1V.

No suit is maintainable upon this instrument under the common
counts.
Douglass et al. v. Reyaolds et al., T Peters, 113 ;



V.

This is a conditional undertaking to guarantee the debt of another.
Not the $500, or any other indebtedness of George Kimball, pretended
to have been assigned to the defendant ; for that would not give a sensi-
ble construction to the contract ; as the defendant would not undertake
to guarantee the payment to the plaintiff, of an indebtedness which the
plaintiff had assigned, and no longer owned, but a conditional under-
taking to guarantee some other indebtedness which the said Gemge
Kimball still owed to the plaintiff.

To sustain a suit at all upon such an instrument, it is necessary for the .
plaintiff, not only to allege, as he has done in the third count of his dec-
laration, but also to prove that, at the expiration of the three months
named in the instrument, he made a demand upon the principal, the said
George Kimball, and notice of non-payment to the detendant. . There is
no such proof.

Jones v. Picree, 35 New Hamp., 295 ;

Green v. Dodge, 2 Ohio, 498 ;

Douglas et al. v. Leynolds et al., T Peters, 113 ;

Bank of New York v. Livingston, 2 Johns. Cases, 409 ;
Burton v. Fletcher, 31 Vermont, 418 ;

Mechanic’s Five Ins. Co. v. Ogden, 1 Wend., 137;
Morris v. Wadsworth, 11 Wend., 100 ;

Hance v. Miller, 21 1lls., 636 ;

Allison v. Waldham, 24 1lls., 132;

At least some Ieml excuse should have been plead and ]’)lOVGd for
not making such dewmand.

VII.

Before the defendant can be called upon to pay, the plaintiff must
prove that the debt was not paid by the said Geo. Kimball.
Craig v. Phipps, 23 Mississippi (1 Cush.), 240;



There is no such proof in the case. A. J. Knisely testifies that Kimball
had not been in Chicago since the suit in attachment by Derrickson
against him, to his knowledge. It certainly was not essential that
Kimball should have been in Chicago, to enable him to pay voluntarily,
or the plaintiff to collect an indebtedness against him. '

VIILI.

If the defendant is liable at all, he is not liable for interest upon the
amount named in the instrument, except from the date of the demand
upon the defendant. Tor until such demand the defendant could not be
advised of the non-payment by Kimball, and hence not in default. There
is no proof of any demand before suit, but interest is allowed by the ver-
dict from the. expiration of the three months named in the instrument,
and the court erred in not allowing the motion for new trial, and render-

ing judgment upon the verdict.

CYRUS BENTLEY,
Attorney for Appellant.
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Priuted by BeAcit & BARNARD, 14 South Clark St.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1864.

THOMAS S. DICKERSON,

Plaintiff in Error, 1
. Appeal from the Cook County Circuit
3 Court,
R. P. DERRICKSON, |

Defendant in Error.

ABSTRACT OF RECORD.

Actiom of Assumpsit.

The Declaratiom contains three special counts and the common
counts. .

The First Count sets forth, that the plaintiff had recovered a judg-
ment against the ¢ Steamboat Nile,” for $334.86, and costs, at the Janu-
ary term of the Superior Court of Chicago, A. D. 1861, wherein said
plaintiff was plaintiff, and one George Kimball was defendant ; and that
at and before the making of the promise, in this count mentioned, the
said Kimball was indebted to said plaintiff §500, for money l()ar;e(l, and
materials furnished, which was, in part, secured to be paid by a promis-
sory note, and in part in open account; and in consideration that said
plaintift’ did, on the 6th May, 1861, make and deliver to said defendant
an assignment of said judgment, and certain notes, accounts, and evi-
dences of indebtedness against the said George Kimball, the defendant

O



undertook and promised to pay said plaintiff $3235, three months from
and after the time last aforesaid; and plaintiff avers that the three
months have elapsed, and defendant has not paid, &e.

The Srconp Count sets forth that the plaintiff owned a certain judg-
ment against the steamboat Nile, for $334.86, recovered by the consider-
ation of the Supecrior Court of Chicago, at the January Term, A. D.
1861, wherein the plaintiff was plaintiff, and one George Kimball, was
defendant; also, owned certain promissory notes signed by said Kimball,
and certain bills of account against said Kimball, which said Kimball
owed to said plaintiff, amounting in all to $500 ; and that on the sixth
day of May, A. D. 1861, in consideration that the said plaintiff did sell
and assign said judgment so recovered against said *steamboat Nile ;”
also, the said notes and accounts unto said defendant, he, said detendant,
made, executed, and delivered to the said plaintiff the following agree-
ment, viz. :

“In consideration of assignment of judgment against Geo. Kimball,
“to T. S. Dickerson, this day, and rendering of bill and notes to me, I
¢ do hereby agree, in case Geo. Kimball does not pay to R. P. Derrick-
‘ gon the sum of three hundred and twenty-five dollars, in three months
‘ from this time, to guarantee to said Derrickson the payment of said
“ sum of money ; said judgment being against steamboat Nile.

[Signed.] “« THOMAS S. DICKERSON.
¢ Chicago, May 6th, 1861.”

And said plaintiff avers, that in and by said agreement, said defend-
ant, in consideration of the premises, undertook and promised sto pay
plaintift $325, three months after the date thereof. That said three
months has elapsed, and said defendant has not paid, &e.

The Tuirp Count scts forth the ownership of a judgment against the
¢ steamboat Nile,” and ot notes and book accounts, as stated in previons
counts ; and that, in consideration that the plaintiff’ would sell and as-
sign to the defendant the judgment and notes and accounts, the defend-
ant undertook and promised by his writing obligatory, bearing date the
sixth May, 1861, to guarantee and pay unto the said plaintift the pay-
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(3)

ment of $325, which the said Kimball then owed to said plaintiff] in case
said Kimball did not pay said sum in three months from the date of said
writing, and which said writing is as follows.

(Here is set out the same writing as in preceding count.)

And plaintiff avers, he did sell and deliver said judgment against said
“ steamboat Nile,” and notes and accounts, and although the three
months specified in said writing has elapsed, the said Geo. Kimball has
not—although he was afterwards, to wit., on the day and year of the ex-
piration of the said three months, requested so to do—paid said sum, or
any part thereof’; all of which said premises, the said defendant after-
wards, to wit., on the sixth August, 1861, then had notice ; yet the said
defendant, not regarding his said promise, but contriving, &c., has not as
yet gnaranteed or paid to the said plaintiff said sum ot money, or any
part thercof, although he, the said defendant, afterwards, to wit., on the
first day of Aungust, A. D. 1863, was requested.

Commomn Coumnts.
Trial, and Verdict for plaintiff for $371.15.

Motiom for mew trial. The same overruled by the court, and
exception by defendant.

Appeal prayed, and allowance of same.

ABsTrACT OF Binr or ExcEPTIONS.

The plaintiff' introduced in evidence the files of the Superior Court of
Chicago, in a certain suit wherein R. P. Derrickson was plaintiff, and
the steamboat Nile was defendant, among which was the following :

Ricaarp P. DERRICKSON,
v. Attachment.
GroreE KimBALL. B
I hereby waive service of' process and enter my ap-
pearance in the above eutitled cause, and agree that judgment may be
rendered against me in said cause for the snm of three hundred and thirty-
four dollars and eighty-six cents.
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And thereupon the plaintiff below offered in evidence the following
record of judgment rendered in said cause :

[JUDGAMENT. ]

Ricaarp P. DERRICKSON,.
. Attachment.
GeorcE KnsArL,

This day comes the said plaintiff, by Thompson &
Bishop, his attorneys, and the said defendant in his own proper person
comes, and upon agreement as shown by stipnlation filed herein, where-
by defendant enters his appearance, and waives service of process and
consents to judgment being entered herein against him, it is ordered,
that judgment be entered in favor of said plaintiff, and against the said
defendant on said stipulation, for the sum of three hundred and thirty-
four dollars and eignty-six cents damages, besides costs of suit. There-
fore, it is considered that the said plaintiff do have and recover of and
from the said defendant, his damages of three hundred and thirty-four
dollars and eighty-six cents, in form aforesaid, by the court upon said
stipulation ; and also his costs and charges in this behalf expended, and
thereof have execution.

To the offering and reading of which said record to the jury, the de-
fendant, by his counsel, then and there objected ; said objection was
overruled by the court, the which ruling of the court, the defendant, by
his counsel, then and there excepted ; and the said record was then read
to the jury.

The following assignment was then read to the jury:

IN THE SUPERIOR COURT OF CHICAGO.

Rionarp P. DerRICKSON, ]
2.
GEeoreE KimMBALL, owner of
Steamboat Nile.

Judgment $334.86, rendered by said court January 15th, 1861.

In consideration of three hundred and twenty-five dollars, to me in
hand paid, by Thomas S. Dickerson, the receipt whereof is hereby con-
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tessed, I do hereby sell, assign, transfer and set over, to the said Dicker-

son, the said judgment above mentioned, and all my right, title and in-

terest thereto, to have and to hold unto him, the said Dickerson, his
heirs and assigns, absolutely forever ; and I hereby authorize and em-
power the said Dickerson, his agents and attorneys, in my name or oth-
erwise, to collect and receipt for said judgment, and for that purpose to
pursue such course as he may deem proper.

Given under my hand and seal, this, the sixth day of May, A. D.
1861. .
R. P. DERRICKSON. [sEAL.]

A. J. I{misely was then called as a witness, on behalf of the plain-
tiff, who testified :

That he knew the steamboat Nile ; also knew George Kimball; that
the last he heard of him he was in New Orleans; could not tell when
he was here; has not been here since the suit in attachment, by Derrick-
son, against him, to his knowledge ; might have been here and he not
know it ; should likely have known it if he had beeu here; had claims
against him. He has had no place of business in Chicago.

Wm. L. Greenleaf was then called as a witness, who testified:

That he had computed the interest on the instrument shown to him
(which was the same instrument set forth in plaintaiff’s declaration),
and finds the same, from the sixth day of August, 1861, to the 18th day
of December, 1863, 28 months and 12 days, to be $46.15.

The plaintiff then read to the jury the instrument mentioned in the
plaintiff ’s declaration, and thereupon the court, in behalf of the plain-
tiff, instructed the jury as follows:

If the jury believe, trom the evidence, that the plaintiff sold and
transferred all his right, title and interest in and to a certain judgment,
against the steamboat Nile, which judgment was for the sum of $335.86,
and also sold and delivered claims, which he, said plaintiff, had aguinst
one George Kimball, all at the request of said defendant, and that the
defendant, in consideration thereof, undertook and promised the plaintiff
in writing, to pay him the sum of $325, three months after such sale
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and transfer, the jury will find for the plaintiff, and assess the damages
for the amount that shall be found due by said writing, computing inter-
est at six per cent. on the amount found to be due, from the time that
the evidence shows it became due.

To the giving of which instruction the defendant, by his counsel, then
and there excepted.

And thereupon the defendant asked the court to instruct the jury as
follows :

The jury are instructed that the plaintiff, in order to recover, is bound
to prove, not only an assignment of judgment, but also a transfer of
notes and accounts, to the defendant, and if no such proof has been
made, the jury will find for the defendant.

The jury are instructed, that before the plaintiff can recover he must
prove that he has exhausted all legal efforts to recover the amount men-
tioned in the agreement out of George Kimball ; and if the plaintiff has
not proved that he made any efforts to recover said amount out of said
Kimball, they will find for the defendant.

The jury are instructed that the plaintiff, in order to recover, is bound
to prove that a demand of payment was made upon George Kimball,
three months after the date of the agreement offered in evidence, and a
refusal of such payment, and notices of such demand and refusal given
to the defendant, and if no such proof is offered in evidence, the jury
will find their verdict for the defendant.

‘Which instructions, so asked to be given on the part of the defendant,
the court refused to give, to which refusal of the court the defendant, by
his counsel, then and there excepted.

And thereupon the jury rendered the following verdict:
‘We, the jury, find for the plaintiff, and assess the damages at three
hundred and seventy-one dollars and fifteen cents ($371.15).
HENRY P. HATCH, Foreman.

And thereupon the counsel for the defendant entered a motion for a
new trial. The court overruled the motion, and the defendant, by his
counsel, excepted. d



ERRORS ASSIGNED.

The court erred in admitting improper evidence.

In giving the instructions asked by the plaintiff below.

In refusing the instructions asked by the defendant below.
In overruling the motion for new trial.

In rendering judgment upon the verdict.

CYRUS BENTLEY,
Attorney of Appelland.
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